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(A) 4 Judicial. What is. 


— 


: I. G RANTING commiſſions by Lord Chancellor ig nat a 2 
judicial act, but only an act of ſervice. D. 212. pl. 33. N 
Paſch. 4 Eliz. i 
2 2. Admitting a copyhslder 1s not any judicial act; for there need $ 
4 not be any of the ſuitors there, who are the judges. Le. 289. 4 
3 Trin. 26 Eliz. B. R. in Lord Dacre's Caſe. ö 
5 3. Examining a feme covert copyholder T the ſteward of a ma- 1 
8 nor is a judicial act. Cro. E. 717. Mich. 41 & 42 Eliz. C. B. N 
JO in Caſe of Erith y. Reeves. | 4 
* 4. A recogniſance is a judicial act. Arg. Noy. 157. in the "M0 
| grand Caſe of the Habeas Corpus. I 
1 
90 (B) Judicial Opinion, or Determination. | 
50 1. TUDICIAL deciſions, as far as they refer to the laws of | 
9 this kingdom, are for the matter of them of three kinds. | 
£90 1ſt. Ry are either ſuch as have their reaſons ſingly in the laws and 
cuſtoms of this kingdom; as who ſhall ſucceed as heir to the an- 
591 ceſtor; what is the ceremony requiſite for paſſing a freehold ? 


Hat eſtate, and how much the wife ſhall have for her dower ? 
597 and many ſuch matters, wherein the ancient and expreſs laws 
of the kiiz;gom give an expreſs deciſion, and the judge ſeems on- 

ly the inſtrument to pronounce it; and in thoſe things, the law 

594 or cuſtom of the realm is the only rule and meaſure to judge by, 
and in reference to thoſe matters, the deciſions of Courts are 

the conſervatories and evidences of thoſe laws. Or 2dly. They are 

ſuch deciſions, as by ⁊bay of deduction and illation upon thofe laws 

595 are formed or deduced ; as for the purpoſe, whether of an eſtate 


£95 thus or thus limited the wiſe ſhall be endowed? Whether, if 


cial, 


— Judicial. Juſtices, ac. 


thus or thus limited, the heir may be barred ? and infinite more 
of the like complicated queſtions. And herein the rule of deci- 
ſion is; firſt, the common law and cuſtom of the realm, which 
is the great fabltratund that is to be maintained; and then autho- 
rities or deciſions of former times in the ſame or the like caſes; 
and then the reaſon of the thing itſelf. 3zdly. Or they are /uch as 
cem to hawe un ether guide but the common reaſon of the thing, 110 
pe fame paint has been forme! iy decided, as in the expoſition of the in- 
tention, of clauſes in deeds, wills, covenants, &c. where the very 
ſenſeof the words, and their poſitions and relations give a rational 
account of the meaning of the parties, and in ſuch caſes the judge 


| 
does much better herein, than what a bare grave grammarian or 
logician, or other prudent men could do; for in many caſes, 
there have been former refolutions, either in point, or agreeing : 
in reaſon or analogy with the caſe in queſtion ; or perhaps alſo, t 
the clauſe to be expounded is mingled with ſome terms or clauſes : 
that require the knowledge of the law to help out with the con- þ 
L 2 J] ſtruction or expoſition 3 both which do often happen in the ſame - 
caſe; and therefore it requires the knowledge of the law to 6 
render and expound ſuch clautes and ſentences ; and doubtleſs a 
good common lawyer is the beſt expoſitor of ſuch clauſes, &c. 7 
Hales Hiſt. Com. Law, 68, 69. cites Plow den 122, to 130. 
140. &C. 
Ie an opini- 2. An extra- judicial apinian, given in or out of Court, is no more 
© j rer 
e 5 og than theprolatum or ſaying of him who gives it, nor can be taken > 
receſary rs for his opinion, unleſs every thing ſpoken at pleaſure muſt paſs 
2 ag as the ſpeaker's opinion. Vaugh. 382. Mich. 25 Car. 2. C. B. ] 
ment given 
of record, In Caſe of Bole & al. v. Horton. 
but that it 
might have been as well given, if no ſuch, or a contrary opinion had been broached, is no judicial opi- r 
N ons nor more than a gratis ditum. Ibid. Put an op! nion, tho: ugh eon, CONC! uding 's CO 
the judgment, is a judicial opinion, becauſe delivered u: der the ſanction of the judges oath, {u 
upon deliberations, which aſſures us that it is, or was, when delivered, the opinion of the deliverer, ct 
Ibid, * 
vv 
ti! 
wi! 
* 


Juſtices. 
; | 7 << 


Se (A) Who have been“ Jufticiaries of England. 
&c. Verbo 
uſtitia as. CI. 1 H. 2. JPOBERT Earl of Leicefler [was] made juſticiar 


Jukitiarius. of England. Speed 456. b.) 


— he 


firſt 


Juſtices. 2 


were united under the —_ iar, and hs was the gove uor and ſuperintendent of the Courts, G. Hit bt 
View of the Exclicquer, 1c 


"y arſt juſticiaries after the Conqueſt were Ode bi/oop of Baieuxin Normandy, halt. brother by the mother | 
1 to the Conqueror, and William Fitz Oforn, who was vice-roy, and had the ſame power in the North | 
*h that Odo had in the South, and was the chief in the Conqueror's army, Brady's Preface to the Nor- | 
* man Hiſtory, 15. (B) — Dugd. Chron. Series, 1 ö 
The next juſticiarles were Milliam ear! of Warren in Normandy, a great . in the at- | 
I 5 tle againſt Harold, and Richard de Benefatla, alias Richard de Tonebridge, lon to Gilbert earl of | 
as * in Normandy, and were conſtituted in 1073. Brady's Pre face &c. 151. B). —Dugd. Cluon. | 
Pf eries, 1. 
5 | In a great plea between Lanfrank and the ſaid Odo, G-/ifrid biſbop of Cinſlance in Normandy ö 
I. was juſticiary. Brady's Pretace &c. 151. (C). —Dugd. Chron. Series, 1. 4 
ry | In the beginning of WitL1iam Rurus, Odo was again juſticiary. iii, = Curie, b ſhop of { 
* Durham, a IO ſucceeded Odo. And then followed Ranuiph Flambare in 1-99, Atterwards : 
: in the reign of H. 1. in 1100. Hugo de Hoc. and a Norma in was jufticiary, and atter him, his fon | 
ve Richard Baſſet was; > is Roger bijbop FF. duty was juſticiagry aud -hinceller. The next, in : 
or the time of King Stephen, was Her: y duke » of Normandy, a rwards King H. . And in H. 2. L 
8 time was Rebert de Belly mente ear! of Leiceft-r in 1168. But Alberic do Vere ear! 5: Guiſnes, 
5 : is ſaid to have been jutticiary betore him; and after Robert earl of Leiceſter, Richard d Lucie was 5 
18 made juſticiary. After him, in 1180, Ranulph de Clanvil, that famous lawyer, was made jui- 
Oz ticiary. After him Huge de Putaceo commonly called Puſus, Putac, or Pudſey, nephew to : 
es King Stephen by his filter, was made juſticiary in the North parts heyond Trent, and n de 4 
| Long. Campo, or Long-Champ, biſhop ot Ely, was at the fame time by Richard the iſt made e iu [ 
N- ciary on the South parts on this fide Trent. Ihen, after the deprivation of William biſhop of Eiv, " 
1C Walter archbiſhop of Reoven in Normandy was made juſticiary of all England. Brady's Preface 1 
to &c. 151. (D) (E) (F) 152. (A) (B) C). See Dugd. Chron. Series, 1, 2, 3» 43 5. I 
4 f 
WM 2. William Longchamp, ih of Ely, Chief Juſticiar and ; 
_ Ld. Chancellor to R. 1. Speed 473. ? 
[3. Fitzpeter Chief Juſticiar in 'the firſt of John. Speed 487.] ; 
4 [4. Hubert de Burgh earl of Kent, Chief Juiticiar. 1 H. 3. : 
Speed 513. ] 1 
CN The Ch / 
- [s. And after him, Stephen Segrave. Speed 521. The Chief , n : 
11s cellor was i 
B. Juſticiar is the miniſter of regal command in the abſence of the the firk in 5 
King. Speed 487 ] | order on the i 
leit hand of 0 
the juſticia- 7 
pi- ry, and as be was a great feẽin Court, ſu he was in the Exchequer ; for nogreat: wi ngP: +Ned but with his + 
=” conſent and advice; that is, 25 (bing co 11 beſ a/ ed without bis alle WHAnce or privi But the jutticiary b 
th, {urmounted him and all others in authority, and he àa one was endowed with „an 8 r- 2 
er. ciſed, all the p wer which afterwards was executed by the four Chief Juage: „ Viz, U 3 ] 4 
| The Ch. J. of - R. the Ch. J. of C. B. the Ch. B. of the Exchequer, and the Matter of the Court of ; 
Wards. Brady's Preface ts the Norman Hiſtory, 153. (B — 4s long as the power of the om 
tinued, the Aula = gis was one Court, and only diuuguiſhed by the ſeveral oificers; for all the office 


6. Towards the latter end of the Norman period, the power 
of the Grand Fuſticiar was br oor, fo that the Arwla R gie, which 
before was one great Court, where the Juſticiar preſided, Was 

2 into four diſtin Courts, viz. Chancery, Exchequer, King's 
ench, and Common Pleas. Cub. Hiſt. View of the Court of 
It determined about the 


Excheq- 5 7. cites Madd. 2. 4. 
45 H. 3. Brady's Preface &c. 154. b. 


(B) * Chief Juſtice. - a 


[1. IN the book called Modus tenendi Parliamentum, it is ſaid, Some re- 


that when the parliament is aſſembled, debet . mains th re 
are to this 


Angliæ vel capitalis juſhciarius Augliæ, qui tenet Placita co- day of the 
2 ram 


N 
$ 
: 
F 


3 = Juſtices. Jultices of Peace. £ 


t eat office yam Rege, wel alins idmmens honeſius © facundus juſticiarius vel cle- 
* "BY . tl” , , 2 2 all "RY * 

0 3 „ ricus per ipſes cancellarium & capitalem juſticiarium electus pronun— 
a> 181 0 . . . . 8 2 pq . * * 

in che Chief Clare cauſas parliamenti, prims in genere & poftea in ſpecie, flands.} 

Jutice of 

B. R. All England, as to keeping the King's peace and dignity of the Crown, being under his juriſ- 

diction, and is therefore tiled Chief Juitice of England; Brady's Pretace to the Norman Hiltory, 


- — 7 * 
158. (D.. 


[2. 8 R. 2. cop. 2. That the Chief Juſtice of the Common 


Bench be aſſigned among others ts take aſſiſes and deliver gaols, 


4 
meſt part of 100 years laſ? paſt was wont to be dene. 13 H. 4. cap. 
2. This 2s rw, and that no Chief Juſtice of the King's 
Bench be in any viſe hereafter made juſtice to take aſſiſes in any 
county within the realn of Eng land, but only in the county of 
Lancaſter; and that this ſtatute hold place, and be. in force as leng as 
it ſhall pleaſe the King for ſalvation of his prerogative. ] 


[3. Rot. Parliamenti 4 H. 4. 1. Numers 49. The Commons pray, 


— 


but as to the Chief Fuftice gf the King's Bench, it ſball be as for the 


that the Chief Juſtice of the King's Bench be not , of e 
in any county, nr any juſtice elſewhere, uniefs in the ſame bench. ] 


(C) Aniwer. : 


1. Be it done as hath been uſed heretofore. ' 


Juſtices of Peace, 


* 
- 
- 


* ]uftices of (A) 
the peace cok 1 C uſto bs Pacis.] 


are judges of _ 
record, ap- 
by ic M II. IF an indidimeut taken upon the ſtatute of 5 Alia. for uſing 
the art of an ironmonger, not being brought up in it as an 
\ 4 } apprentice for ſeven years, be certified in B. R. That at the gene- 
wien cer- ral ſeſſions of the peace of the King for the vill of Andover in the 
11 mat county of Southampton, coram A. B. and C. D. cuſtodibus pacis, 
ſervation of ac juſticiariis dicti Domini Regis infra villam prediftam c. 
the peace, Though the ſtatute gives power to juſtices of peace to hear and 
: determine 


- 


* Tuſtices of Peace. [ Here they may bas» 


. 
1 


bem 


18 


an 
le- 
he 
is, 
oe 
nd 


ne 


Juſtices of Peace. 


determine the offences againſt the ſtature, yet it is a good indict- 

ment taken before them, being named cuftodes pacis, and not juſ- 

tices of the peace as the ſtatute names them; for it is all one. 

Though I myſelf objected that every conſtable is cuſtos pacis. 

For it was faid, that the courſe and form of all certioraries to re— 

move ſuch indidtment is to name them cuitodes pacis, though the 

uſe in pleadings be to name them juttices of the peace. Paſch. 
10 Car. B. R. between the Ring and Little, adjudged ; this 

matter being moved by myſelf in arreſt of judgment. 


2. An order made by two juſtices of peace was ſaid to be made. 
coram cuſlodibis pacts nec non juſliciarits ; it was moved to quaſh 
the order; for that all juſtices of the peace are keepers of the 
peace, but all keepers of the peace are not juſtices z and further 
argued, that ice the ſtatute of 34 E. 3. cap. 1. they have not 
been called conſervatores pacis only. But the Court over-ruled 
the exceptions, and adjudged the order good. 11 Mod. 141. 
Mich. 6 Ann. B. R. the Qucen v. Bonnet. 


(B) Of Conſervators of the peace, and the Original 


of Juſlices of Peace. 


. FTER ſuch time as Qucen Iſabell (contending with 


her huſband King Edward the Second) was turned over 
the ſeas into England, accompanied 207th her en Prince Fdward 
(called afterward the Third King of that name) and with Sir Roger 
Mortimer, and ſuch others of the Engliih nobility, as had, for the 
indignation of the King, fed over the {ous unto her ; ſhe ſoon after 
got into her hands the perſon of the gd King, partly by the aſſiſtance 
of the Henalders that the brought with her, and partly by the aid 
of ſuch other her friends as the found ready here: And ſhe im- 
mediately cauſed him (by forced patience) te ſurrender his Crown 
to the young Prince. And then alfo, for as much as it was (not 
without cauſe) feared, that ſome attempt world be made to reſcue the 
impriſened King, order was taken, that he thould be conveyed ſe— 
cretly, and by night watches, trom houſe to houſe, and from 
caſtle to caſtle, to the end that his favourers ſhould be ignorant 
what was become of him; yea, and then withal, i avas ordained 
y Parliament, in the lifetime of that depoſed King, and in the 
very firſt entry of his ſon's reign (1 Ed. 3. cap. 15.) That in 
every ſhire f the realm, good men and lawful (which were na main= 
tainers of evil, nor barretors in the country } ſhould be aſſigned ts keep 
the peace ; which was as much as to fay, that in every ſhire 
the King himſelf ſhould place ſpecial eyes and watches over 
the common people, that thould be both willing and wiſe to 
foreſce; and be alſo enabled with meet authority to repreſs all 
intention of uproar and force, even in the firſt ſeed thereof, and 
before that it thould grow up to any offer of danger. So that, 
for this cauſe, (as he thinks) the election of the ſimple confervators 
WY (or 


4 


and for the 
execution of 


ſundrythiugs 


compre- 
hended in 
their com- 
miſſion, and 
in div-rſe 
laws com- 
mitted unto 
theircharges 
Lamb, Ei- 
ren. 3. cap. 1. 
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1 Juſtices of Peace. 


(or wardens) of the peace vas A taken from the people, and tranſ- a 
lated to the atlignment of the King. Lamb. Eiren. 18, 19. Cc 
Cap. 4. : a) 
; . By 34 E. 3. 1. There ſhall be aſſigned in every county, for the 40 
beeping of the peace, one lord and three or four of the moſt worthy ar1 
7 the county. And by 12 K. 2. cap. 10. In every commiſſion there ſhall 40 
e but ſix juſtices a/egned. And by 14 R. 2. c. 11. there ail be a1 
eiglit. | | 2 
1 . Holt Ch. J. ſaid, he knew not whether, at firſt, juſtices . 
of peace were more than high conſtables. But the ſtatute, that ta 
made them compleat judges, is that of 34 E. 3. 1 Show. 528. 7 
in Caſe of Harcourt v. Fox. | y 
4. It ſeems, that the power of ſuch conſervators of the peace, fe 
whether by tenure, election, or preſcription, was uo greater than pe 
that of con/tables at this day, wnic/s it were enlarged by ſeme ſpecial . 
grant or preſcription. 2 Hawk. Pl. C. 34. cap. 8. ſ. 11. te 
5. The extraordinary gonſer vaters of the peace were perſons 7 
Hecialiy commiſſroned in times of imminent danger either from rebels la 
or foreign invaders, to take care of and defend ſuch a parti- 
cular diſtrict committed to their charge, and to preſerve the 
peace within the lin:its of it; and theſe: had power to command nc 
the ſheriff with his whole poſſe to aid and aſſiſt them. 2 Hawk, ' 
Pl. C. 34. cap. 8. ſ. 12. | 5 
„ 
an 
18 (C) Their Power within the County, m 
rA | | tic 
. PB Y E. z. 2. There ſhall be aſſigned good and lawful men in 5 
every county to keep the peace, at the time of ſuch afhenment 
mention ſhall be made that thoſe who are indicted or taken by the faid 
keepers of the peace, ſhall not be let to mainprize by the ſheriff, if they jt 
are net mainpernable by law, and that ſuch as age indie ſhall not be {i 
delivered but by common law ; and the juſtices e gaol-delivery are | 8 
impawered to deliver the gals of theſe who are indifted befyre the t! 
keepers of the peace, to whom the ſaid keepers fall ſend their indif- Þ 


ments ; and the ſaid juſtices of gaol-delivery fhall enquire if the ſbe- 
rift; and jaylors have made deliverance or let to mainprize, any who 
are fo indifted, and are nit mainpernable, and puniſh the ſaid ſheriffs 
Oc. accordingly. 


) 4 
2. 18 E. 3. fat. 2. ,. 2. Enacts, that zue or three of the beſt ” 
reputation in the counties, ſball be affigned keepers of the peace by the 01 
King's commiſſion : And at what time need ſhall be the ſame with 1 
ether wiſe and learned in the law, ſhall be aſſigned by the King. 
commiſſion to hear and determine felonies, and treſpaſſes dine : 
againſt the peace in the ſame counties, and to inflit puniſhment reaſen- ir 
ably according to the law and reaſon, and the manner of the deed. | ur 


Te my teen 3. 34 E. 3. cap. 1. Enacts, that in every county of England 

Leer , ſhall be offigned for the keeping of the peace one lord, and with him 

ticesmpeace, rec or four of the miſt worthy in the county, with ſeme learned in the 

a5 tuck, have [gay a/d they ſhall have poaver ts reſtrain the offenders, rioters, and t 
| | all 


Juſtices ok Peace. 5 


- all other barretors, and to purſue, arreſt, take and chaſtiſe them ac- not power te 

s cording to their treſpaſs or offence ; and to cauſe them to be unprifoned feleaies 2 

and duly puniſhed according to the law and cuftams of the realm, and 'trom the ge- 

0 according ts that which te them ſball ſeem beſt to ds by their diſcretion _ 2 ds 
| and good adviſement ; and alſo to inform them, and ts inquire of al "te, wh | 
I the that have been pillors and robbers in the parts beyond the tea, is expreſs, ; 
2 and be nzw come again, and go wandering, and will nat labour as they et 2 ö 
| were wont in times paſt, and to take and arreſt all theſe that they may "I au J 

8 find by inditment, or by ſuſpicion, and to put them in priſon, and to f cee, Mall 
t tale of all them that be not of good fame, ⁊0ere they fhall be found, baue 29 3 
K ſufficient ſurety and mainprize of their good behaviour towards the TA = 
"of 5 . . 7 
King and his people, aud the other duly to puuiſb, to the intent that the hear and de- : 
, people be not by ſuch rioters or rebels troubled nor endamaged, nor the ar. 
7 peace blemiſhed, nor merchants nor «ther paſſing by the highways of e 
1 the realm diſturbed, nor put in the peril which may happen of ſuch of= opinion of ö 
fenders ; and alſs to hear and determine at the King's ſuit, all man- — ö 
8 ner of felonies and treſpaſſes done in the ſame county, according ts the ang parc” 4 
8 laws and cuſtoms aforeſaid. are = favour ; 
— i e Con- 4 
. trary, which the Serjeant ſays, he takes te be at preſent ſettled law, it having been AED. adjudged, 
that the caption of an indictment of treſpals before juſtices of peace, ulchout adding nec 6 ] q 

1 non ad diverſas felonias &. afſignat. is naught. Alſo it ſeems certain, that even this 


clauſe gives them no juriſdiction over offences ſpecially appointed to be determined S. fore juſtices of nyer 
Sc. Yet inalmuch as all telonies include in them a breach of the peace, it has been a generally ap- 
proved practice for juſtices of peace e take examinations of perſons brought betore them for telony, 


as they are expreſsly directed to do by 2 & 3 Ph. & Ma. 10. Ard aifs to commit for feionvs 5 
and to take the informations of profccutors upon wath, and to bind them over ts, ute, and to cms : 
mit thoje whe ſhall refuſe to be ſo bound, it it appear that they can give material evidence; but inaſ- s 
much as the ſtatute ot Ph. & Ma. directs juſtices of peace, in caſe of felony, to certiiy the examina- 0 


tions and informations to the juſtices of gavi delivery ; they ſeldom in prudence proceed farther as to 


any felonies, except petit larcenies. 2 Hawk. Pi. C. Abr. 40, 41. cap. 8. ſ. 19. But in the 0 
8 tolio edit. it is pag. 38. ſ. 33. 3 
4 4. Indictment was certified Capt. coram V. N. & fectis ſuis g 
y Jufticiaris pacis com. E. but does net fay nec uon ad diver/as felouias | 
e tranſgreſſ. & alia mdlefafta in comitat. prædict. perpetrat. audiend% ; 
e & terminand”, and it was of counterfeiting of money, to which \ 
e the commiſſion did not extend, and therefore it was diſmifled. 
ö . , 
» Br. Indictment, pl. 50. cites 2 R. 2. 9. h 
- 5. By 15 R. 2. cap. 2. When forcible entry is made into lands or * _ he ; 
8 church-ltvings, one or more juſtices of the peace taking ſufficient poruer, — = 
s and going to the place ſo kept with force, may * commit the offender to offender im- ; 
Py ewe next gacl, there to remain convitt by the juſtices record till he have —— 8 ir 
7 made fine and ranſom to the King. And herein the ſberiſt and all (a). ———— 
2 ethers ſhall, be aſſiſtants in pain of impriſonment and making great may commit 
h fines. upon the 
s : . view of the 

force, but then he muſt [not only do it immediately, but alſo] make a record of it. Ibid. (c) in Dr. 
U Fonkam's Cale. S. P. That it muſt be flagranti crimine; and it he does not commit them 
2 immediately upon the view, he cannot commit them afterwards; per Coke Ch. J. Trin. 7 Jac. C. B. 

in S. C. by the Name of the College of Phyſicians Cate. 
4 . * * * . 
4 6. A man indicted before juſtices of peace in Bury confeſſed Br. Corone. 
4 the felony, and had a coroner, and made appellor in B. R. and F.C.“ 
4 the appeal was held void, becauſe juſtices of peace have no au- juices of 
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— thority to aſſign a coroner, nor to enguire of treaſon. Br. Peace, 
Py g 42e. * 
apes: pl. 3. cites 9 H. 4. 1. 

erer. 5 
ay 165. Staundf. Pl. C. 144. cap. 5+. S. P. and therefore a man cannot become an ap- 
prover beiore them. Cites Fitzh. tit. Corone, pl. 4<7. 9 H. 4. 


7. Falſe impriſonment ; the deferdant juſtified, becauſe the ploin- 
tiff held a manor with force, and D. F. juſtice of peace took him, 
and recorded the force, and ſent him to the defendant to be 29 
friſoned in the gaol of D. where the defendant was gaoler &c. 
Per Yelverton, the fatute gawe this authority to juſtices of peace, 
and not to one juſtice. Per Newton Ch. J. the ſtatute gave it 79 
one jnjiice, and alſo to more jujlices ; therefore anſwer; quod nota, 
Br. Peace, pl. 4. cites 21 H. 6. 5. 

8. By 1 E. 4. cap. 2. 4. Sherigs ſball deliver all manner in- 
dictments and prefje ulments taken at their tourns or law days, to the 
fuſtices of peace at their next ſ*ſſrons ; and ſ. G. the juſtices of peace ſhall 
have powwer to award proceſs up. ſuch indietments and preſentments, 
as if taken before them; and alſo to arrarign and deliver all prrſons % 
indicted. | 

9. In no caſe one juftice alone can mate inqui/ition, if it be not 
given by ſtatute. Br. Peace, pl. 14. cites 7 E. 4. 18. 

10. A juſtice of peace, by his diſcretion may arreſt a man to jind 
ſurety of peace. Br. Peace, pl. 8. cites 9 E. 4. 3. Per Littleton. 

S. P. Br. Judges, pl. 10. cites 8. C. 

11. A juſtice of peace may examine felony, and inform the jury 
at ſeſſions ; per Cateſby, Choke, and Pigot. Per Brian contra, 
but he may award aud take ſurety ef peace alone, but cannot hold ſef- 
frons alone; and of that which he does in Nous be is excuſed ; contra 
of ſpeaking out of ſeſſions. Br. Peace, pl. 19. cites 21 E. 4. 67. 

12. No recognizances were taken ts the King by the ancient con- 
ſervators of the peace; but now the juſtices take bail by recogni- 
zance to the King. G. Hiſt. View of the Exchequer, 102, 103. 
—After the juſtices of peace were appointed, they iſſued their 
warrants in order to apprehend offenders, which they might do, 
by their being aſligned to keep the peace in each particular 

T » 7 county; and if it were a bailable offender, they bound him over 
by recognizance, either to appear at the aſſiſes or quarter ſeſſions, 
and likewiſe bound over the evidence to profecute; and if the 
proſecuted or proſecutor did not appear, fuch recopnizance Weis 
forfeited; and the clerk of the ſeſſions, or the peace, reſpectively, 
eſtreated ſuch recognizance into the Exchequer. G. Iliſt. View 
of the Exchequer, 137. 

If any of 13. One juſtice of peace cannet commit anther for breach of the 

1 peace. Jenk. 174. pl. 48. cites 3 H. 7. Fitz. Juſtice de Peace, 3. 

fellow jul. By all the Juſtices. For par in parem non habet imperium. 
tices cannot But the ions of the peace may commit one for breach of the 


amrreethem, peace. Ibid. ci hs alle. en : 
thoork ne e G tes Lamb Juſtice, 385. And yet it leems to be 


leon can agreed, that if a juſtice of peace gives ist cauſe to any pes ſon 1e 
bekeproithe demand the ſurety of the peace againſt him, he may be compelled 
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by any other juſtice to find ſuch ſecurity ; for the publick peace out them; 


requires an inimediate remedy in all ſuch caſes. 2 Hawk. Pl. C. — = 
41, 42. cap. 8. ſ. 46. | the ſeſſions 


is all equal, 
ſo that he which is not of the quorum, hath like power with him that is, except in ſpecial caſes ſet 
torth in the commiſſion and ſtatutes; and therefore it was held H. 7. Fitzh. tit. Juſtice del Peace, 
2. that 11 one, who is not of the quorum, will be ſo bold as to rebuke one that is of the quorum, he 
and his companions cannot commit him to priſon for it. Lamb. Eiren. 369, 370. 


» 5 $ *7 f end And i he 
14. If a juſtice of peace be il, and hears of a riot, he may 1 24 f a 


his ſervants to arreſt them without writing. Br. Peace, pl. 7. „en — 


cites 14 H. 7. 8. ſons will 

« come lo Dale 
to make à riot, he may leave his ſervants there, and command them, that if they come after, to ar- 
reſt hem, and yet the juſtice does not fee the riot, and this for the Hay remedy. Ibid. But one 
juſtice of peace alone cannot puniſh the rict when it is done, but two &c. But one only may prevent 


the riot ut fupra, and at the time of the riot one only may take ſurety. Ibid. 


* Orig. 


-, In falſe impriſonment, a juſtice of peace cannot make a 
I P ent, a Juſtice of peace [ Overer. J 


warrant to take a felon, unleſs he be indicted of felony ; 
for he is a juilice of record, and ought “ to act by the record. 
Per Fitzh. J. And per Brudnel Ch. J. he cannot make a warrant 
to arreſt a felon, but may make a warrant for keeping of the peace, 
and he may make any one his officer that he pleales, quod fuit 
conceſſum; and he cannot arreſt a man {or ſuſpicion of felony, un- 
leſs he has the ſame ſuſpicion of him himſelf, and not for the 
ſutpicion which others have of him. Br. Peace, pl. 6. cites 
14 H. 8. 10. | Ez 

16. And it is ſaid elſewhere, that e juſtice of peace alane can- 
net grant capias nor other proceſs, but two juſtices at leaf? ſhall do 
it; and this, fitting the Court in ſeſſions, and not out of CJurt. 
Ibid. | | 

17. They have ſeveral and diftinF authorities and commiſſions 
one to hear and determine, which is kept at a place certain, and 
is to be adjourned to a certain time; and a commiſſion of the 
peace, by virtue whereof they are to keep their ordinary ſeſſions; 
and therefore an indifment for forging a falſe deed taken before 
them ad ſefſionem pacts was diſcharged. Cro. E. 87. Hill. 30 
Liz. B. R. Smith's Caſe. 
18. By 21 Fac. 1. cap. 4. Afions popular, which may be preſented = ſtatute 
before guftices of aſſiſe, nili prius, gaol delivery, oyer and terminer, = — 
or of peace, ſhall be praſecuted only in the counties where the offences actions upon 
Tere committed, except fer recuſancy, maintenance, champerty, buying penal ſta- 
of titles, concealing of cufloms, &c. or tranſporting of gold, filver, — * 
: : 0 | | ved at this 


munition, well, woell-fells, or leather. day before 

juſtices of 
peace in the country, and not elſewhere; but it is expounded, t to extend to penal ſtatutes, where 
tlie offence conſiſts only in nen: feaſance, as recuſancy &c. Jenk. 228. pl. 94. 


19. In indictment againſt a ſheriff's bailiff for extortion, it was Fur the jury 


3 a i . . ought to find 
held, that juſtices of peace have no power themſelves 70 give and thedamages, 


tax damages to the party. Jo. 380. Hill. 9 Car. B. R. the King and then 


v. Lamferne. they might 
tre ble 
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tree them. But it is Caubtful if the aft of 23 H. * cap. 10. (upen which the indictment was 
founded, extends to extortions, unleſs taken upon arteſte; and judgment was reverſed. Jo. 433. 
48. 449. Hill. 11 Car. B. R. Brunſden's Cate.—als, Bumpited's Cate. 


They can- * 20. Juſtices of peace cannot ?ry one that is indifted, the fame 


pot inquires fay that he is indicted. Jo. 379. Hill. 11 Car. B. R. the King 


try, and - - 

r. Lamfcrne. 

eiwid cf - 

ences a> extortion, in one and the ſame dar; for the party ought to have convenient time to prepare for 
his trial. Cro. C. 445. Hill. 11 Car. B. K Bumſtead's Caic So in cale of oarretry ; aud de- 
cauſe they did, judgment was reverſed. Bur the Court faid, that in caſes of life, where the f uder 
is in cuſledy, they may try it the ſame day. Sd. 334, 3:5. Paſch. 19 Car. 2. . R. the King v. 
Browne. (Rut the reporter adds, that this option end difference, as itſeems to him, is founded 
more upon authorities than upon reaſon; which wills, that the offender thall have fo long time to 
adviſe in caſe of life, as in ca e of leſs offences. Ibid, 335. 
had been indicted at the ſeſſions of the peace at W. for a common Garreter, and at the ſame ſeſſions 
arraigned thereupon, and traver/ed it, and 2 enive facias awarded immediately W try it, ad he was 
con Fed and Fred 40 l. and forthwith committed to priſon till he ſhould ſatisfy it, the indictment 
and proceedings were removed by certiotari, and the party removed by haheas corpus, who would have 
E:iſcharged kimieif by exceptions to the indictment, it was reſolved, that he could not; becauſe judg. 
ment being given, be cannot diſetarge it wie ut oringing a writ of error. Whereupon he hrouzht 
error, and ailizned tor error as betore, mat the trial and awarding the venire facias the ſame ſeilions ne 
was indicted, could not be good; for that ought tobe made returuable at the next ſeſſions, and not the 
next day; ant cited the 2: E. 4. Corone 44. ſed non aliocatur. For the party being preſent may be 
tried the ſame day, as well as at another time, aid to is the common experience. Ard they cen- 
ceived. that prefentiy after the conviction they may impoje « fine, ard commit to priſon until it be paid, 
which is the execution for the King. Cro. J. 404. Irin. 4 Jac. B. R. Rice v. the King. 


. 21. It was ſaid, that they cannot tale inqui/itions of ricts, We 
but in their ſethons. Quzre. Sid. 186. Paich. 16 Car. 2. B. R. 
the King v. Cuſſens & al. 

22. They may enquire of /:zels. Sid. 271. Trin. 17 Car. 2. 

B. R. the King v. Sumner and Hilliard. g 
1 f 23. The defendant was indicted before the juſtices of peace 
then ware in their ſeſſions, upon the ſtatute of 2 & 3 Ph. & M. cap. 11. he 
in London. being a clothweorker, and not living im a city, borough, or totun cor- 
5 . ferate, and yet keeping in his houſe more than one ⁊voollen liem, by 
te Kine v. reaſon whereof he had forfeited forty ſhillings per week. An ex- 
Clough, ception was taken to this indictment, for that the juſtices had not 
| power to take it before them ; for they cannot by law hold cogni- 
zance of pleas upon“ penal flatutes, ⁊uil hot an expreſs poxver given 
them by theſe acts, and here being no ſuch authority allowed by 


this act, the indictment was for that reaſon quaſhed. 4 Mod. 37c, 


Hill. 6 W. & M. B. R. the Queen v. Buggs. a 
24. Though before the 13 & 14 Car. 2. the juſtices of peace 
could not make canſtables, yet they could ſuear them and though 
as to the farm of their commiſſion and authority they are of late, yet 
they have the ſam power as conſervators of the peace at common 
law had: All the conſervators power is veſted in the juſtices, 
and in that quality they ſhall be intended to ſwear conſtables. 
Per Holt Ch. J. Hill. 7 W. 3. 12 Mod. 88. Fletcher v. Ingram. 
Hon, it ought to appear that that authority was exaZtly purſued ; 
per Holt Ch. J. 2 Salk. 475. Mich. 8 W. 3. in the Cafe of the 
Li}: abitants of Cluttingſton Parilh v. Penhurſt. 


26. Con- 


But Trin. 14 Ju. B. R. where one 


25. Where a ſpecial authority is given to juſtices of peace out of 


Juttices of Peace, 


26. Conſervators of the peace did commit at common law, and 
it was incident to their office, as it is to the ofhce of juſtices of 
peace, who are not authorifed by any expreſs words in their 
commiſſion, but do it ratione efficii. 1 Salk. 347. Trin. 7 W. 3. 
B. R. in Caſe of the King v. Kendal and Roe. 

27. It was ſaid by Holt Ch. J. to have been held by Ld. Ch. J. 
Hale, that if a juſtice 6f peace dire his warrant to any particular 
Perſon, he might execute it. 1 Salk. 347. in Cale of the King v. 
Kendal ard Roe. 

28. 7 & 8 W. 3. cap. 6. .. 1. Enacts that for the more eaſy 
recovery of ſmall tithes, where the ſame do not amount ts above the 
yearly value of 40 8. from any one perſon, every perſon ſhall truly ſet 
out, and pay all ſmall tithes, and compeſitions for the ſame, with all 
efferings, oblations, or obventtons, ts the reftors, vicars, and other per- 
for to whom they fhall be due, according to the rights, cuſtoms, and 
preſcriptions ufed within the pariſhes ; and if any perſon ſhall ſubſtract, 
or fail in the payment of ſuch ſmall tithes, offerings, Sc. twenty days 


after demand, it ſball be lawful for the perſons, to whom the ſame ſhall 


be due, to make their complaint in writing unto two juſtices of 
peace within the place where e /ame ball grow due, neither of 
which juſtices is to be patron of the church whence toe tithes ariſe, 
nor intereſted in ſuch tithes, Wc. 

S. 2. If any complaint ſball be brought to two juſlices of peace, 
concerning ſinall tithes, efferings, Oc. the juſtices are required to ſum- 
mon in writing, by reaſonable warning, every perſon againſi whom 


complaint fhall be made; and after his appearance, or upon default of 


appearance, the ſuid ſummons being proved upon oath, the juſtices ſhall 
proceed to hear and determine the complaint; and upon the proofs, 
ſhall in writing adjudge the caſe, and give ſuch compenſation for ſuch 
tithes Ec. as they ſhall judge reaſonable, and alſo coſts, not exceeding ten 
illings. 

§. * F any perſon ſhall neglect by ten days after notice, to pay 
any ſuch ſum, as upon ſuch complaint ſhall, by two zuflices, be ad- 
jndged, the conſtables and churchwardens of the pariſh, or one of them, 
Hall, by warrant of the ſaid juſtices, diſtrein the goods of the party $ 
and after detaining them three duys, in caſe the ſum adjudged together 
awith reaſenable charges be not paid, fhall make publick ſale of the 


fame, 


S. 4. I. Mall be lawful for all juſtices of peace, in the examination 


| of all matters offered to them by this act, to adminiſter an oath to 


any witneſs. . 

S. 5. This act ſhall not extend to any tithes Wc. within Lon- 
don, nor to any other city or town corporate, where the fame are 
ſettled by act of parliament. 

S. 6. No complaint concerning any ſmall tithes Sc. all be de- 
termined by juſtices of peace, unleſs the complaint be made within two 
years after the ſame tithes Oc. become due. 

S. 7. Any perſon aggrieved by any judgment given by tawo jufticer, 
may appeal to the next quarter ſeſſions; and if the juſirces then pre- 


ſent find cauſe to confirm the judgment, they ſhall give coſts * 
| C 
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the appellant, ts be levied by diſtreſs and cale of goods; and no 
proceedings by w27t1e of "this af, ſhall be removed or /upes Jeded by 
certiorari, or other writ, unleſs the title of ſuch tithes Sc. be in 
queſtton. | 

S. 8. Where any ae complaincd of for ſul b/Iraing famall 
tithes c. ſhall before the juſtices infilt pow any preſcription, com- 
poſition, Or modus, agreement or title, and deliver the ane in awrit- 
ing to the juſtices ſubſcribed by hi ins and fhall then give, to the party 
ne, fec urity to the ' fatis}, L Ji the puſtices, to pay all ſuch 
cot and dam: ages, Os pn trial 4 law ſhall be given againſt hin, 

n caſe the ſaid rel. my Dc. ſhall not be allowed, the juſtices ſhall 
e ts give judgment in the matter, and the pesſous. -mplaining ball 
be at liberty ta preſecute ſ ud perſons, for their ſubſtraftion, in any other 


Court. 
S. 9. Every perſor who ſpall, by virtue of this act, obtain any 


| Judgment, or agent whom ary jadgme nt ſhall be Stk before fuſ- 
tices of peace for, ſmall tithes Sc. Mall cauſe the judgment to be en- 
rolled at the next quarter ſeſſions; aud the clerk of the peace is 
required, on tender theres, to inrol the ſame ; and be ſhall not aſh for 
te inrelment, any foe exceeding ane ſhilling. 
S. 10. If any perion againſt vf nom ſuch judgment ſhall be had, 
hall remove out of the cou ty Wc. ter judgment, and before the 
levying the ſum ; the juſtices 70% made the judgment, or one of them, 
ſhall certify the ſame to any juſtice of peace of ſuch other county, 
evherein the perſon ſhall be inhabitai't ; which juſtice is required, by 


warrant directed to the conſtables or churh-wwar dens of the place, ts 


levy the ſum ad; ud god, 1p, the ee of lich perſon. 
[10 J S. 12. The juſtices who ſhall hear and determine any of the matters 
|  afcreſaid, ſhall have praver ts give coſts, not exceeding ten thulings, 
to the party proſecuted, if the y find the complaint falſe and vexatious ; 
which c:jts ſpall be beds in manner aforeſaid. 


S. 13. If any perſon ſhall be ſued for any thing done in execution of 


this act, and the ptaintitf ſhall diſcontinue Sc. ſuch perſon ſhall re- 
cover deuble __ 
S. 14. Any 3 wh; ſoall begin any ſuit cr recovery of ſmall 
tithes Ec. in his Majeſty's Court of Exchequer, or in any Eecle- 
5 8 Court, ſpall have ns benefit by this at for the fame matter. 
. Thisa 7 all continue * ee years, Oc. 
This act is made perpetual by 3 Anne, cap. 18. 
29. By the ſtatute of 1 E. 3. 16. the juſtices of peace have 
a power ts inquire of all public nufances ; per Holt Ch. J. in an in- 
dictment for not repairing a common bridge. 6 Mod. 255. Mich. 
| 3 Annæ, B. R. in Cate of the Queen v. Saintiff. 
eln arreſt of Jo. Their power is created by ad of parliament within time of 
0 - memory, and they have us other authority than what is thereby given 
Free them ; and the general words of their commiſſion de ommbus aliis 
jury, before tranſgreſſ onibus Y malefaftis quibuſcunque, muſt be underſtood of 
juices ſuch crime, as they have power over by the ſeveral ſtatutes which 
* created or inlarged their power. So it is of perjury at common 
taken, that law; but perjury upon the ſtatute 5 Eliz. is indictable before the 
juſtices 
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viſion of that ſtatute. Per Cur. 1 Salk. 406. Mich. 9 Annæ, in 
Caſe of the Queen v. Yarrington. 


10 


juſtices of ſeſſions, becauſe it is ſo appointed by the particular pro- 1 of 
peace 14ve 


no power by 
their com- 
mitton, to 


take indichmenti of perjury and battery, but the Court doubted, and ſeemed afterward: of opinion, 


that they might. Mich. 4 Anne, B. R. 11 Mud. 67: the Queen v. Gunn. 


31. 2 Geo. 2. cap. 28. f. 11. Ns licenſe ſhall be granted to keep a 
common inn or alehouſe, or to retail brandy, but at a general meeting 
cf the juſtices acting in the diviſion where the perſon dwells ; 
and all licenſes granted to the contrary fhall be void. _ 

32. The authority given to juſtices of the peace by the ſtatutes, 
and uſually exerciſed by them, chiefly concern alehouſes, appren- 
tices, badgers, bail, bakers, baitards, beer, and ale; carriages, and 
prizes of land carriages; church-wardens, conſtables, cottages, 
curling and ſwearing z drunkenneſs, exciſe, felones, forcible entry 
and detainer; fore-ttallerg, games not lawful; the game, and 
game-keepers; guns, greyhounds, ſetting dogs, ferrets, ſnares, 
nets, hares, patriges, pheaſants, pidgeons, hawks, fiſh, deer, &c. 
gaols, hackney coaches, hedge breakers, highways, and ſurveyors 
of highways; houſes of correction, /2bgurers, leather, Lord's day; 
defaults about money, poor, &c. as ſetting them to work, ſettling 
them ina pariſh, or removing them from a pariſh ; and overſeers 
of the poor, papiſts, rates, and pariſh taxes; regrators, riots, rob- 
bing orchards, &c. ſervants, ſoldiers, and providing carts and 
carriages for them upon their march; ſmall Lie, treaſurers of 
the county; vagabonds and vagrants z wages, Waggons, and wag- 
goners, weights and meaſures, wood-ſtealers, and deſtroyers of 
timber, or other trees, &c. 4 Vol. R. S. L. 111, 112. 

33. 11 Geo. 2. cap. 19. /. 4. Where goods carried off the pre- 
miſſes fraudulently or clandeſtinely, to prevent the landlord from diſ- 
training, ſhall not exceed the value of 501. it hall be lawful for the 
landlord, his bailiff, ſervant er agent, bo exhibit a complaint in ⁊urit- 
ing againſt ſuch offenders before two juſtices of peace, ding near 
the place, not being intereſled in the tenements ; hs may ſummon e 
parties, and examine the fat, and all auilneſſes upon cath ;, or if qua- 
lers, upon affirmation; and in a ſummary way determine whether 
ſuch perſons be guilty of the offence, and inquire of the value of the goods 
by them fraudulently carried off or concealed ; and upon progf of the 
effence, by order of theſaid juſtices may adjudge the offenders to pay 


double the value of the goods 7 ſuch landlord, his bailiff, ſervant, 


er agent, as the juſtices ſhall appoint z and in caſe the offenders, having 
notice of ſuch order, ſhall negle ſo to do, ſball by warrant levy the 
ſame by diſtreſs and ſale of govds; and for want of diſtreſs, may 
commit the offenders to the houſe of correction, to be kept ro 
hard labour for fix months, unleſs the money be ſooner ſatisfied. 

S. 5. I. Mall be lawful for any perſon aggrieved by /uch order of 
the tao juſtices to appeal to the next quarter ſeſſions, who ſhall 
bear and determine ſuch appeal, and give coſts to either party. 

S. 6. Where the party appealing ſhall enter into a recognizance 
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Should bade 
tbe like an- 
S erjty, as 
the juſtices 


of the county of Heriford ; and per Fineux, ſuch general grant, referring to a certainty a8 above, is + 
good in the caſe of the King. 


Juſtices of Peace. 


with ſurety in double the ſum ordered, with condition to appear at 


fuch quarter ſeſſions, the order of the tavo juſtices ſhall not be exe- 


cuted in the mean time. 

S. 16. If any tenant, Folding tenements at a rack-rent, or ere 
the rent reſerved ſball ve full three-fourths of the yearly value of 
the premiſes, ate ſhall be in arrear for one year's rent, ſhall de- 
iert the premitles, and leave the ſame uncultivated or unoccupied, ſo 
as no ſufficient diſtreſs can be had to \countervail the arrears ; it ſhall 
be lawful for two juſtices of peace, ¶ having no intereſt in the pre- 
miſſes } at the requeſt of the landlord, his bailiff, or receiver, to go 
upon and view the ſame, and ts affix on the meſt notorious part no- 
tice in writing what day (at the diſtance of fourteen days at leaf? ) 
they will return to tate a ſecond view ; and if upon ſuch ſecond view, 
the tenant, or ſome perſon an his behalf, ſhall not appear and pay the 
rent in arrear, er there fhall na. be ſufficient diſtreſs upon the pre- 
miſſes, the juſtices may put the landlord into poileſlion, and the 
teaſe to ſuch tenant, as to any demiſe therein contained only, ſhall be- 
came void. | 

S. 17. Provided, that ſuch. proceedings of the juſtices ond be 
examined inte, in a ſimmary way, by the next juſtices of aſſiſe; 
and if” they lie in London or Middleſex, by the judges of the Courts of 
King's Bench or Common Pleas ; and if in the counties palatine, then 


before the juages theresf ; and if in Woales, before the Courts of Grand 


Seſſions ; who are impowered to order reſtitution te be made 19 ſuch 
tenant, together with his coſts, to be paid by the landlord, if they 


the juſtices, to award coſts not exceeding 5 I. for the appeal. 


(D) Their Power out of the County, or within Cor« 
forations, where there are Particular Juſtices. 


1 WW HERE the grant is, that He abbet of St. Albans ſball make 

juſtices of peace there, and that the other juſtices of the county 

pail not mtermeadle, there the juſtices of the county are re- 

ſtrained, {0 that they cannot intermeddle of things within the 

franchiſe ; and if they do, it is coram non judice. Br. Patents, 
pl. 112. cites 20 H. 7. 6. 8. Per Fineux Ch. J. 


— 


Lbid,—Quzre, if the ſame point as in the principal caſe has not 


lately been determined accordingly, in a caſe of the City of Saliſbury. 


8. C. cited 
. 
112. in the 
Caſe of He- 
lier v. Ben- 
burſt (Hun- 
ered). 
The point, 
that the im- 


2. If a juſtice of peace of one county purſuet one into another 
county, for felony done in the county of which he is juſtice, and there 
tales him in the other county, it is held, that he is his priſoner in 
the county where he takes him, and ought to impriton him in the 
other county, and cannot carry him to gaol in the county where 
he did the felony ; for he is not his priſoner there; becauſe his 
purſuit in ſuch cafe is not material, and then he has nothing to 

4 | do 


Hall fee cauſe for the ſame ; and in cafe they ſhall aim the act of 


— 


Cc 


7 


, Juſtices of Peace. 
do in the county where he took him, any more than any other 
perſon. And this proves, that a juſtice of peace in one county 
has no authority in another county. Arg. Pl. C. 37. a. in Caſe 
of Platt v. the Sheriff of London. 


{ ir 


priſonment 


of him mult 
be iu the to- 
reign coun- 
ty, is by “ 
Brian, who 


ſaid, that for his deliverance he might be removed by writ. But it was debated, whether [ 112 1 
he ought to carry him to the gaol where he did the felony; and it is there ſaid, that 
tome thought that he ſhould, becauſ: he may be more readily there delivered. See the Year-Book 


oi 13 E. 4. 9. . in Caſe of the Lord Say v. the Town of Nottingham. 


3. One was robbed in Berks, and afterwards made oath thereof in 
London before a juſtice of peace of Herde, and who dwelt within the 
jaid county, but at the time f taking the cath was at his chambers in 
the Temple. The oath was purſuant to the ſtatute, and no men- 
tion made where it was taken ; but the jury found it to be in 
London, The juſtices were at firſt divided, upon the queſtion, 
whether the oath was well taken or not? But after, upon put- 
ting the caſe to the juſtices at Serjeant's Inn in Fleet- ſtreet, who 
were all of opinion, that the oath was well taken, the juſtices of 
B. R. upon conference among themſelves, agreed to give judg- 
ment for the plaintiff, which was done accordingly. And 
Hyde, who delivered the opinion of the Court, gave for reafon, 
that this was a particular caſe, and this oath 1s only taken by the 
ice of peace, not virtute efficit, but as a perſon deſigned by the ſta- 
tute for this particular purpoſe ; and that it was not their opinion, 
that in other caſes, where a juſtice does a thing by virtue of his 
oihce, that he may do it out of the county; but on the contrary, 
;hey were of opinion, that ſuch acts would not be good, and fo 
this is a ſingular caſe, and ſtands upon a particular reaſon dif- 
ferent from the other Caſes. Jo. 239. Paſch. 7 Car. B. R. 
Heher v. the Hundred of Benhurſt. | 


Cro. C, 
211. 
and there, 
page 213. it 
was held by 
Jones and 
Croke]. that 
there 18 a 
difference 
where a juſ- 
tice of peace 
does an ac? 
to compe! 
another to 
perform 

| any tbirg] 
as do 1mpri- 
ſon any for 
non-per- 
formance, 
to command 
one for any 
offence to be 
in:prijonedy 
ſuch acts 
cannot be 
done m any 
Place but 
where his ju- 


riſdiction extends. But it is an uſual courſe for juſtices of peace t tate informations againtt offenders 
in any place out of the county te prove fences in the county where they are committed, And ſome times 
they take rec-grizance ts frefecute 5 and yuch recogn!zances taken out of the county 2% vu 
ent of the parties bind well egough and are uſual. But they cannot compel any out of the county to 
enter into a recoznizance ; for they canner nie coercive power out of the county. And upon this the 


Court »vuld acviie; and afterwards the judgment was given as in the calt itſelf above. 


4. The magiſtrates of a town had a mind to turn the clerk of Holt's Rep. 


the market out of his place, and procured a forcible entry to be 
made on the market-houte, to get the poſſeſhon thereof from 
him; and the juſtices of the town being, as was ſuggeſted, in 
the faction, would not inquire of the force. And per Holt 
Ch. J. if all the juftices of a corporation are concerned in a force, and 
will net inquire of it, the next juſtices of the county ſhall do it; for 
their denying to do it, is a forfeiture of their exemption from the 


county; and a mandaints was granted, jointly-and ſeverally, to 


all the juſtices of the town, to inquire of the force; for the 

Court would not ſuppoſe them all guilty. 6 Mod. 164. Paſch. 

3 Annz B. R. Caly v. Hardy, Golion, & al. Juſtices of the 
Peace of the Town of Ipſwich. 

5. It ſeems to be a good general rule, that no procy/s aui Heu 

0 uri 


497. S. C. 
verbatim, 
only leaves 
out the word 
(not) at the 
end of the 
Caſe. 
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12 55 Juſtices of j2eace, 


writ can be well awarded. on any indictment, or appeal, &c. 
from any Court, out of the county wherein it fits. 2 Hawk. 
Pl. C. 281, 282. Cap. 27. ſ. 1. | 

6. It ſeems queſtionable, whether juſtices of peace, being 
aſſigned by their commiſſion 72 hear and determine felonies, are as 
well within the meaning as letter of the 5 E. 3. 11? For, as on 
the one fide it may be argued, that this, being a remedial law, 
ought to receive as favourable and large an interpretation as the 
words will admit; fo on the other fide it may be ſaid, that the 
preamble of the ſtatute making mention as well of perſons ap- 
pealed, as of thoſe who are indicted, cannot be thought to have 
any manner of regard to juſtices of the peace before whom no ap- 
peal lies; and nothing can be more reatonable, than to conſtrue 
one part of a ſtatute by another. 2 Hawk. Pl. C. 282. cap. 27. 


. 3 
7. But by 22 H. 8. 5. par. 5. juſtices of peace of the ſhire, Ec. 
wherein any decayed bridge ſball be, Sc. ſhall make proceſs into 


every ſhire within this realm, againſt any perſgns who cught to amend = 


= ſuch bridge, being preſented before them to be decayed, Wc. Allo 
they have the like power by other ſtatutes in many other caſes. 
2 Hawk. PL. C282. cap. 25-1. 4- 

8. 9 Ges. 1. cap. 7. /. 3. Enacts that, juſtices of peace dwelling 
in any city, or preciuct, that is a county of itſclt /ituate nvithin the 
county at large, for which he ſhall be appointed a juflice, thiugh not 
within the ſame county, may grant warrants, &c, take examina- 
tions, and make orders 15 any matters, Thich one fiſtice may act 
in, at his own dwelling-houſe, hgh il be out of the county. Pro- 
vided that nothing therein ſhall give praver to the juſtices for the conn- 
ties at large, to hold their quarter-ſeſſtons in cities, or towns, that 
are counties of themſetves, nor impoxver juſtices, &c. of the counties 
at large to act in any matters ariſing within cities ar towns, which are 
counties of themſelues. 


= te (E) Power and Juriſdiction, What. By what 


ſeveralother 

proper ti- Words, 

tles, as | 

Foxc1BLs 5 | ; 

Ex Tv, 1. TH E juſtices of peace, by the general words of their com- 
&c. for miſſion, have power to puniſh any offences, againf{ any 


t- f ; 
= king ſtatute made concerning the peace of the nation; per Holt Ch. J. 


to this head. 4 Mod. 51. in Caſe of the King v. Alſop. 


The princi= 2, The [bare] naming them in an act of parliament doth not give 


2 them more authority than they had before; per Holt Ch. J. 
ſtatute 2 & I Show. 339. Mich. 3 W. & M. in Cafe of the King v. Alſop. 


3 &. 6. 
14. againſt ſhooting of hailſhot (ſince repealed) in which there was a proviſo, that it ſhould not re- 


Fein thoſe from ſhucting ubs had authority ſs to do by the 31 Fl. 8. 6. and that all others who ſhould 


preſume to het ſhould preſent their own names ts the next juſtice of peace whz is to ſee them recorded 
at the ſeſſions, whence it was argued, that it ſeemed to be an offence inquirable there, to which it 
was anlwered, That the names of ſuch perſons were to be preſented and recorded at the ſeſſions, that 

the 


1} 
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/ 
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the King might know what men were able to ſerve him in his wars; and it was agreed that the party 
might be indicted tor the offence betore juſtices of oyer and terminer, but not betore juſtices of peace 


tor want of juriſdiction. 4 Mod. 49. to 51. the King v. Alſop. 


3. The general words of the commiſſion of juſtices of peace, 
de emmibus aliis tranſgrefſienibus & malefatis quibuſcunque, mult be 
underitood of ſuch crimes as they have power over by the ſe— 
veral ſtatutes which created or inlarged their power. 1 Salk. 


406. the Queen v. Yarrington. 


(F) Of the /Yarrants, and the Form, &c. of them. 


In General. 


. ANY juſtice of peace may by «word of mouth authoriſe any 


one to arreſt another, who ſhall be guilty of an ara! 


breach of the peace in his preſence, er of a riet in his abſence. Alſo, 
he may grant his warrant te arreſt a man for treaſon, felony, pre- 
MmMunire, or any other offence againſt the peace; alſo, wherever 
a ſtatute gives any one juſtice of peace juriſdiction over an of- 
tence, or power to require a perſon to do any certain thing, it 
impliedly impowers ſuch juſtice to bring the party before him, 
&c. but anciently it was holden, that one juſtice of peace could 


not make out a warrant fir an eff ence cognizable only by a ens of 


two or more juſtices, but the contrary opinion ſeems now to be 
eſtabliſhed by conſtant experience. And by the like experience, 
the power of a juſtice of peace of granting warrants for felony, 
or other miſdemeanor, before any indidtment found, ſeems alto at 
this day to be eſtabliſhed ; yet ſince the old books are generally 
to the contrary, it is adwviſcable for juſtices of peace 79 be ver 

cautious in this particular, eſpecially where the crime for which 
the warrant is made, cannot be heard and determined by the 
Juſtice who made it, without the concurrence of others. 2 Hawk. 
PI. C. Abr. 84. cap. 13. ſ. 10. 

2. It ought to be under the hand and ſeal of the juſtice who 
makes it out. 2 IIawk. Pl. C. 85. cap. 13. f. 21. 

3. And to ſet forth the year and day when made, that in 
an action brought upon an arreſt made by virtue of it, it may ap- 
pear to have been prior to ſuch arreſt. 2 Hawk. Pl. C. 85. 
Cap. 13. f. 22. 


® 4. It is ſafe, but perhaps not neceſſary, in the body of the 


warrant to ſhew the place where it was made; yet it ſeems ne- 
ceſſary to ſet forth the county in the margin, at leaſt, if it be not 
tet forth in the body. 2 Hawk. Pl. C. 85. cap. 13. f. 23. 

5. It may be made either in the name of the King, or of the 
juſtice himſelf, as appears from the precedents therein before 
referred to. 2 Hawk. Pl. C. 85. cap. 13. ſ. 24. 

6. If it be for the peace, or good behaviour, it is adviſeable to 
fet forth the ſpecial cauſe upon which it is granted; bu if it be for 
treaſon or felony, or other offence of an enormous nature, it is 

Vol. XV. C | ſaid, 
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ſaid, that it is not neceſſary to ſet it forth; and it ſeems to be ra- 
ther diſcretionary, than neceſſary to ſet it forth in any cafe, 
2 Hawk. Pl. C. 85. cap. 13. ſ. 25. : 

Ace of 57, Such a warrant may be either general, to bring the party 


peace ought 3 . 8 Se” WR. in- 
Fw mike before any juſtice of the peace of the county, or /pectal, to bring 


0 + z-n-r2l him before the juſtice only who granted it. 2 Hawk. Pl. C. 85. | 
A eg CaP. IJ. 8. 26. | | 
1 e wk a houſe in the night, or at any time unleſs in the caſe of felony and treaſon. 1 Buls. t 
"4 145. Foſter v. Hill. —A juſtice of peace may make a warrant !9 bring a perſ91: before bimſeif to tine 
1 furcties for the good behaviour, and it will be good and ſufficient in law; tor moſt times he whe ( 
makes the warrant has the beſt knowledge of the matter, and therefore more apt to do juſtice in the 
*vf ear; per Wray Ch. J. 5 Rep. 59. b. Hill. 32 Eliz. B. R. in Foſter's Cafe, ] 
0 8. It may be directed te the ſheriff, bailiſt, conſtable, or 7. 
1 any indifferent perſon by name, who is no otheer ;, for that the 
\' juſtice may authoriſe any one to be his officer, whom he pleaſes 
oof to make ſuch; yet it is moſt adviſeable to direct it to the con- 
A ſtable of the precinct wherein it is to be executed; for that no 
hf other conſtable, and a fortiori no private perfon is compellable 
5 to ſerve it. 2 Hawk. Pl. C. 85. cap. 13. 1. 27. 1 
4 | | 5 
7 /+ 
i (G) Warrants executed How, N 
4 | d 
! A Bakff or a conſtable, if they be ſworn and commonly 0 
+ > known to be officers, and act within their own precincts, 
need not hero their warrants to the party, notwithſtanding he t 
demand the fight of it; but theſe and all other perſons what- Fu 
ſoever making an arreſt, ought to acquaint the party with the ſub- tl 
ſtance of their warrants, and that all private perſons to whom 2 
ſuch warrants ſhall be directed, and even officers, if they be 
not ſworn and commonly known, and even theſe, if they act 
out of their own precincts, mult thew their warrants, if de- 
manded. 2 Hawk. Pl. C. 85, 86. cap. 13. 1. 28. 
2. The ſheriff having ſuch warrant directed to him, may au- 
thoriſe others to execute it; but every other perſon to whom it is di- 
rected, muſ? perſonally execute it ; yet it ſeems, that any one may = 
lawfully aſſiſt him. 2 Hawk. PL. C. 86. cap. 13. ſ. 29. 5 
3 C91 
3. It a warrant be generally directed to all conflables, no one can , 
execute it out of his own precin ; but if it be directed to a particu- 2 
lar canſtable by name, he may execute it any where within the ju- F 
riſdiction of the juſtice. 2 Hawk. Pl. C. 86. cap. 13. ſ. 30. 


Ek 1 (1H) Of their taking Bail. 


* 1. NV 3 H. 7. 3. two juſtices of peace quor. unus are impowwered 
i to bail per/in15, why are bailable by law, until the next general II. 
5 | Hand or gaol-delivery, where they ſhall certify the ſame on pain | 


i 2. Wherever zea 
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Juſtices of Peace: 


2. Wherever a man may be taken up by one juſtice of peace, 
one puſtice of peace may bail him. 6 Mod. 179. per Holt Ch. J. 
Trin. 3 Annæ. Anon. bp 

3. Where 2 7uftices of peace are ready [requir'd] to bail one, 
they ought to be both preſent to do it; and [it is] not enough that 
one of them ſhould firſt ſign the recognizance, and then ſend it 
to another, though the contrary be ſometimes irregularly prac- 
tiſed; per Holt Ch. J. 6 Mod. 180. Trin. 3 Anne. B. R. the 
Queen v. Welt. . 

4. A juſtice that has pzaver 79 ſet a fine has poawer to bail ; for 
he is not obliged and bound to commit him; but after he is 


once committed in execution it is too late to move for bail; per 


Holt Ch. J. 11 Mod. 52. pl. 25. Paſch. 4 Annæ. B. R. Anon. 


(I) Of their Proceedings. 


i. 3 FE” E RY juſtice of peace, that ſball take any recognizance 

cap. I. for keeping the peace, ſhall certify the ſame to the next 
ſeſſeens, that the party may be talled, and if he make default, the 
ſame to be recorded, and the recognizance, with the record of the 
default, certified into the Chancery, or before the King in his bench, 
or into the Exchequer. 

2. If juſtice of peace does nt obſerve the form preſcribed by the fia= 
tute, there needs no writ of error, but what he docs is void and 
cram nom judice; but if the juſtice acts according to the ſtatute, 
then neither King's Bench nor juſtices of peace can redreſs it,nor 


ſet at liberty the party. Jo. 171. Hill. 3 Car. B. R. Cole's Caſe. 


(K) Their Qualification. 
I. B Y 1 E. 3. cap. 16. the King, for the better keeping and main= 


taining the peace, wwilleth, that in every county good men and 

lawful, which are not maintainers of evil, or barrctors 12 the 
country, ſhall be aſſigned to keep the peace. And by 18 Z. 3. 2. 
two or three of the beſt reputation i the counties, ſhall be aſſigned 
keepers of the peace by the King's commiſſion. And by 34 E. 3. 
Ab. I. in every county ſholl be afſigned for keeping the peace, one 
lord, and three or four of the moſt worthy. men in the county, 
with ſome learned in the law.—And by 2 H. 5. flat. 2. cap. I. they 
ſhull be made of the molt ſufficient perſons dwelling in the coun- 
ties; but lords and juſtices of afſiſe may be made juſlices of the peace 
theugh they dwell out of the counties. 

2. 13 K. 2. 7. Juſtices of peace ſhall be made of the moſt ſufficiens 
knights, eſquires, and gentlemen of the laau of the county. 

3. 2 H. 5. flat. 1. cap. 4. The juſtices of peace who are of the 
quorum, ſhall be refrant in the ſame county, except lords, judges, ſer- 
teants at law, and the King's attorney, 
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16 Juſtices of Peace. 


Ore was in- 4. 18 . 6. 11. N juſtice of peace ſhall be made who hath nat 
gn : 10 nds, or tenements of the value of 201. a year. And: if any be put 
tice of in co nmiſl: 1 a hath not lands of that value, he ſpall give notice ts 


peace in he 6 who ſhall put ansther in his ram,; and if he do not 


10 Bog 
FRI give notice within a month after he Frigws of ſuch commugio1ty or tf 
not | he fit, ar make any warrant, or precept by force of ſuch cmimiſſiau, he 
es 4 Yeu ar Hall, forfet t 20 J. to be e the King and the or ofcc: Hor, 


ntra for- * put out of commiſſion. 


mam ttatu- 


ti: Dut It was qu uaſhed, 1, Becauſe no indictment lies of it; for the ftature limits it to be bun- 

2 , by debt, according to the common law. 2dly, A man of law and corporations are excepted out 
of the ms and. it is ; af own in the indiFment, that he was not a man of law, nor one of the cor- 
ration. zdly, No time of the ſitting is ſbexwn; for it he had 201. at the time, er Hu atterwards 


he had not, 56; is not K e ; and for this principally the indictment was quaſhed. 2 Roll. R. 
257. Mich. 20 Jac. B. R. Anon. 


Saving for towns A 

£2 Mar. . 2. cap. 8. Enacts, that 10 perſon, having, or 
uſing the office cf a ſheriff of any county, fhall ie or exerciſe the 
office of a juſtice of peace, by force of any Commiſion or otherav 36.4 It! 
any county where he ſhall be fher 5 during the time u that he 
{hall exerciſe the ſaid otkce, or ſheriffavick ; and that all as done 
by ſuch ſheriff by autharity of any commiſfon of the peace, during the 
—_ aboveſaid fall be word. 

5 Ges. 2. cap. 18. /. 1. No perſon fhall be capable of being a 
70 2 of peace for any county in England or Wales, 4wh5 pr net 
have an eſtate of freel wld, or copy hold in fefſion, for life, om? 
greater ate, or for years determi inable % life, or for a cont 
term originally created for 21 years or more, in lands or her-ditaments 
in England or Wales of the yearly value of 1001. above iu 
% et. 

S. 2. No attorney, ſolicitor, or proctor, /1// b» capable to be a 
tuftice of pence in England or Wales, during ſuch time as he ſhall 
ecntinue in practice. 

S. 3. F any perſon, whs ſhall n. - be qualiſic d according to thts 
ad, ſhall take upon himſelf the office of a juſtice of peacegor my any ad 
«7 ſuch he thall for every effence forfcit 100 I. one u. Viety ty the King, 
and the other moiety to ſuch as will ſue for the ſane. 

S. 4. This at ſhall not extend to any city, 79201, or liberty, 
hav 2 F peace within their limits. 

S. 5. Nething in this act ſhall incapacilate any lord of parlia- 
ment, or the eldeſt fon, or heir apparent 2f any % of parlyg:- 


ment, or of any perſon qualifie d to ſerve as knight of ' a ſhire by flat. 


9 Hs cap. 5. ts be a Juſtice of peace j ar any 2unt 7 
S. 6. Nothing in this att fhall incapacitate the g offi ers of the Board 
of Green-cloth from being juſtices 5 peace within the verge of his 
Majeſ!y 7 palaces, er to meafp wcitate the Commufigneri and #1 Fanc pal 
Her, of the navy, or the tus under ſecretaries in each of the offices 
ef principal Secretary Kaen comp being r Jtiſiices of peace for ſuch 

— counties and places where they 1% hually have been juſtices. 

. This a ſpall not extend to any of "the heads of colleges or 


halts 7 in the univerfilies of Oxford and Cams; i dge, but that they may 
be 


th nat 
he put 
tice ts 
do mt 


or if 


on, he 


celtor, 
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pied out 
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Noll. R. 


„g, or 
10e the 
iſe, in 
at he 
dane 


ng the 


eing a 
J nxt 
r {ome 
ertaii 
ment. 
e ite 


9 be a 


, ſhall 
to 1 his 
nv d 

ing, 


iberty, 


Yarlia- 
narlyg- 


'y ſtat. | 


Board 
of his 
;ncipal 
0 Act 
r ſuch 


E. 


ges Or 


y may 
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ſellions. Br. Peace, pl. 1. cites 2 H. 7. 11. 


Juſtices of Peace. 
he juflices of peace in the counties of Oxford, Berks and Cambridge, 


and the cities and t6qauns within the fame. 

7 Geo. 2. cap. 10. ſ. 3. The at 5 Ges. 2. cap. 18. ſhall not ex- 
tend to deprive the vice-chancellor of the univerjity, or the mayor 
of Cambridge, from being juſtices of pence 1n the county. 


(L) Puniſtable. In what Caſes, 


4 16 


WS: 


1. N Juſtice of peace by his diſcretion may arreſt a man to find S. P. pet 
4 


ſurety of peace, and though he /ets him go at large awithout 
ſurety, yet the party cannot puniſh him; becauſe he is a judge 
of record. Br. Peace, pl. 8. cites 9 E. 4. 3. | 


Littleton J. 
quod non 
negatur 
quod nota, 
that action 


does not lie againit a judge of record. Br. Judges, pl. 19. cites S. C. 


2. The ſtatute of 3 H. 7. cap. 3. is that the juſtice ſhall 
forfeit 10 J. if he does net certify the recognizance at the next 


It ſhould be 


[2H . 


Aninforma- 
tion was ex- 
hibited a- 
gainſt one 
put out of 
commutton 


of the peace, for having, While in the commiſſion, e:mpeunded and not returned recognizances tothe 
(efſions and tuking 20 5. of every unlicenjed alehouſe, and converting it ts bis private uſe, Se. 
Whereupon he was tried at bar and found guilty, tor which he was fined 1009 marks and impriſoned 
at the King's pleaſure, and to be of goed behaviour for a year, and to make publick acknowledgment 
ot his offence at the next afſ;ſes to be held tor the county of Surry. Sid. 192. Paſch. 16 Car. 2. 


B. R. the King v. Sir Purbeck Temple. 


3. 4 H. 7. cap. 12. f. 1. Enacted, that every juſtice of peace 
within the ſhire where he is juſlice, ſhould cauſe to be proclaimed 
yearly, in four principal ſeffieris, the tenor of the proclamation 10 
(ne bill annexed ; and every juſtice of peace preſent at any ſeſſions, 
when it is not proclaimed fhould forfeit unto the King 20s.—The 
which proclamation was to the effect following, viz. S. 2. Hen- 
ricus Det gratia, c. the King [after a recital of the many miſ- 
chiefs ariſing for want of putting the laws in execution] “ com- 
A mandeth the juſtices of peace of this ſhire, to endeavour to exe- 
* cute the tenor of their commiſſion, aud that every man that lets them 
ts execute their authority, that they ſhe it to his grace, and if they 
do it not, and it comes to his knowledge by other, they ſhall be 
taken as men out of credence, and be put out of commiſſion for ever. 
Aud over this he commandeth all men grieved in any thing that the 
jr;lice of peace may determine, that they make complaint to the next 
juſtice 7 peace, or to any of his fellows ; and having no remedy 
there, then to the juſtices of aſſiſes if they are ſoon after to come into 
that ſhire, and if then they have no remedy, they 7 come to the 
King or to his Chancellor ; and his highneſs ſhall fend for the ſaid 
juflices, to know the cauſe why his ſubjects be net eaſed, and his 


* laws executed: whereupon if he find any of them in default, he 
0 72 
Is 


* ſhall do him to be put out of the commiſſion, and puniſhed accord- 
ws highneſs ſhall not let for any cauſe, 
C3 « but 


ing to his demerits, and 
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17 Juttices of Peace. 


& But that he ſhall ſee his laws to have true execution, and his ſube 

« jects to live in ſurety.” 

The Court 4. A juſtice of peace was cenſured, becauſe going to view 
e eee rictors, and remove the ſorce, and the offenders being ed be- 
a fore his coming, aud he being regugſted to g to the houſe where they 


275 — 
2 3 A 


attacOhment 
azainftajuſ- qvere, at a little diſtance, he refuſed ; and alſo, where the peace was 
* a ee wirn and demanded of him againſt the rictors, he awarded ſuper- 
upon com- /edeas taking bonds for keeping the pence againſt certain others of his 
plaive to ſervants ⁊0 did not demand it, but releaſed them again the next 


—_ _ day; and all this in partial favour to his own brother. Mo. 628. 
Vi-WA4 IOTCCy - 15 5 
but they de- Carew's Caſe. 

ned the : | | 
ſime, and 1iroFed the party 0 bring an ai: of dhe for the 100 J. forfeiture g1VEn by the ſtatute 
in that caſe, Vent. 41. Mich. 21 Car. 2. B. R. Anon. | 


VOTE ces CONS — - — 
n — 3 — 
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r up ne eos 7 ei ee 


2 N 
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* . 7 
Ir rr . ak 1 


* 4 
— — 


* ar vx 


| 5. W. exhibited his 3% againſt 8. r a miſdemeanor in his 
| 'n office of juſtice of peace, viz. for comporrding of matters between 
4 the parties being bound over to the ſeſſions, and now the Court 
* obſerved this difference; that for petty quarrels between party and 
. party, or for the peace, or petty treſpaſſes, where the King is not 
*" 18 J ave afine, there a juſtice 0: peace may make and periwade 
i 7 an agreement between the parties; but otherwife where a fine 
i ſhall accrue to the King. Noy. 10 3. Whinnel v. Stroud. 
8 6. Attachment againſt juſtice of peace for , to fign a poor 
3 ne. Sid. 377. Mich. 20 Car. 2. B. R. Inhabitants of Peter- 


borouzh's Caſe. | 

7. A juſtice of peace is not indiable for not binding over of- 
f fenders charged on oath with a riot. Cumb. 317. Hill. 6 W.3. 
4 B. R. Aſton's Caſe. | 

» 8. Holt declared, that if complaint was made to him, that 
ſome juſtice of peace had iſſued a warrant te take goods out of a 
man's poſſeſſion 79 <vhich be pretended a right, he would fend for 
and bird the juftice over ; tor people muit take the legal remedy, 
as detinuc, trover, or replevin. Farr. 99. Mich. 1 Annz. B. R. 
Anon. 

9. A diſſenting teacher, having qualified himſelf in 9ne county, re- 
noted into another, and ſet up a conventicle there, without further 
aual:ficatin ; whereupon a juſtice of pence comvited him; an at- 
tichment was moved for againſt the juſtice for a contempt of the 
7 :leraticn AF, alleging a qualification in one county to be fo all 
over England. But per Cur. the Act of Conventicles is {till in“ 
torce, and the jr/tices of peace have power to execute it againſt 
ſuch as do not qualify according to the Toleration Act, ſo that 
they being jreages of the matter, if they do wrong, the remedy is by 
certicrar! er appeal to the ſiiont, where the whole may A re- 
examined, which fhall be final by the very words of the ſtatute; 
and if they err in a matter of which the law makes them judges, it 
would be moſt unreaſonable to grant an attachment for ſuch 
error. 6 Mod. 228. Mich. 3 Annæ. B. R. Peat's Caſe. 
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Juſtices of Peace, 


19. Information againſt a juſtice of peace for ſending one to the 
houſe of correction without ſufficient cauſe. 8 Mod. 45. Paſch. 
7 Geo. the King v. Okey. 

11. A juſtice of peace mu take care that he hath ſuch an in- 
formation of the fact as may be /iffictent to ſupport his warrant of 


commitment ; but he need not ſet it forth in the warrant itſelf ; 


for ſo much certainty is not required in warrants as in writs and 
pleadings, which are always on record. 8 Mod. 5. Mich. 7 Geo. 
the King v. Walter. 

12. Information againſt juſtice of peace for refuſing his warrant 
for a battery; but on ſhewing a reaſonable cauſe the rule was 


diicharged. 8 Mod. 337. Mich. 11 Geo. the King v. Nichols. 


(M) Puniſhable by Action. 


I. I F juſtice of peace refuſes te take the cath of the party rebbed, 

the queſtion was, if the party may have an action on the 
coſe againſt him? Windham J. doubted, becauſe juſtice of peace 
is a judge of record, and no action lies for what he does as 
judge; but per Periam and Anderſon, it lies; for in this cate 
he acts not as a judge but as a particular miniſter appointed 
by the 27 El. 13. to take the examination. Le. 323. Trin. 
31 Eliz. C. B. Green v. Hundred of Bucclechurch. 


18 


Per Twil- 
den |}. if a 
thing be 
enacted by 
parliament 
to be done, 
the not do- 
ing whereot 
is 2 damage 
to one or 2 
ouly, there 


no indictment lies for the non- feaſance; and upon this reaſon it is that the only remedy, in cate a 
juſtice of peace refuſes to take the oath of the party robbed, is for him to have an action on the cate 


againſt him. Sid. 209. pl. 3. Trin. 16 Car. 2. Anon. 


2. A juſtice of peace cannot detain a perſon ſuſpected in 
priſon, but during a convenient time only, to examine him, 
which the law intends to be three days, and within that time to 
take his examination, and ſend him to priſon z and becauſe here 
he detained him 18 days in his own houſe, the plaintiff brought 
an action of falſe impriſenment, and had judgment. Cro. E. 829, 
330. Paſch. 43 Eliz. C. B. Scavage v. 'Lateham. | 


(N) Pleadings in Indictment, or Actions againſt 
© them, 


J. HEN a ſuſtice of peace makes a juſtification, he need not 


| ſhew his patent, any more than a ſheriff thall ſhew the 

writ to him directed, or other records; per Choke, Needham, 

and Littleton : for per Choke the patent remains only with the 
cuſtos rotul. Br. Monſtrans, pl. 69. cites 9 E. 4. 2. 

2. 7 Fac. I. cap. 5. Enacts, that an action being brought againſt 

a juſtice of peace, mayor, Sc. for any thing done by 2 f. of their 

ſeveral offices, both they and all their aſſiftants may plea tbe general 


ſue, and yet give the ſpecial matter in evidence. 
| C4 (O) De- 


L 19 


19 Juſtices of Peace, 


(O) Determination of their Authority. What is, 
and the Effect thereof. 


* - 1. V THERE a new commiſſion of the peace iſſues, and ts 
7 ono 4 : : : 
begun to ſome of the old juſtices, yet the other juffices who 


the peace be 


proclaimed, did nat ſce it, are not bound to take notice, but may well fit by the 
or read in ancient commiſſion; per Patton ; but Portington Serjcant, con— 


; i 2 , . . 
. 2 tra Br. Commiſſions, pl. 2. cites 21 H. 6. 29. 


commiſſion of the peace is determined, and a2! the juftices ought to take notice there, and if they 
fit after by the ancient commiſſion, all that they do is void. Br. Commititons, pl. 6. (bis, cites 
Marrow's Readings. | 


1 2. If one be jrfiice of peace of a vill, and after the King males 
ESR a T5 5 : I - 0 
r Is anther juffice of peace of the ſame will, yet the power of the firit 
mace 10 four remains; becauſe all is in aihrmation ; per Choke Juſtice, quod 
1 fuit negatum; for the ſecond patent determines the power of the 
95 2. An : 1 # + * 3 4 = 7 

ce me firſt. Br. Commiſſions, pl. 20. cites 10 E. 4. 7. 

King makes J. S. f ice rf peace there, for term of his life, the firſt commiſſion is determined. Br. 
Commiſhons, pl. 10.. cites Marrow's Readings: 


And where 3. Note for law, that where commiſſion of the prace iſſues 93 
4 Mantiearit= rt” ay 1 3 . . 
N. and others, and after JN. 1s made a knight, yet the 
late is put commiſſion remains for him. Br. Commiſſions, pl. 22. cites 
in commiſ- - £ 

A : if 2Z & 36 H. 8. 

n, and ; ; 

after is made a ſerjeart of the late, yet he remains in authority by the ſame commiſſion. Thid, —- 
And when a jzfice of the ark is mage « knight, yet he remains juſtice, and his commillion al! 
ſerve him. Idid. 


= Com- 4. 1 E. 6. cap. 7. 4» Enacts, that where a juſlice of peace 1s 
* © Saks created a duke, archbiſhop, marqueſe, earl, wiſcount, baron, biſhop, 
Marrow's knight, juſtice of the cue bench or the other, or jerjeant at law, be- 


online. riff, yet he [hall remain juſbice. 

Serjeant ; 

Hawkins ſays, that it hes been queitioned, whether the dignity of baronet, which has been created 
ſince this ſtatute, be within the equity of it. Hawk. Pl. C. 17. cap. 5.1. 5. 


2 Hawk. Pl. g. If the King grents to a * mayor and commonallty and their ſuc- 
"3 RY ceſſors, to be juſtices of peace in their will, and after makes cont- 
Such com- 11fſeon of the peace io others there, yet the firit commiſſion thall re- 
miſſion is main in force; becauſe it is granted to them and their ſucceitors, 
compo b. and fo is not revocable at will as commiſſion is. Br. Com- 
the King, miſſions, pl. 5. cites Marrow's Readings. WE: 

nor detcr- : 

minable by his demiſe, as the common commithon for the peace is, which 1s male ot courſe by the 
Lord Chancellor according to his diſcretivn, 2 Hawk Pl. C. 37. cap. 8. 1. 30. 


{ 20 J 6. If commiſſon be directed to A. and B. who are net in rerum 
natura, or are dead at the time of the tefle, &c. the ancient com- 
miſſion remains in force; for this new commiſſion is void. Br, 
Commiſſions, pl. 6. (bis) cites Marrow's Readings, 

7. If 


= 
— 
— 


Juſtices of Oper and Terminer. 20 


7. If a commiſſion be directed to N. pro hac vice, this ſhall deter- 
mine the ancient commiſſion of thoſe matters, and yet N. the 


is, new commiſſioner cannot fit but unica vice. Br. Commiſſions, 
pl. 6. (bis) cites Marrow's Readings. 
8. If a commiſſion be directed to hear and determine felomes, „ Serjeant 
1; this ſhall “ determine the ancient commiſſion of the peace as 10 Hawkins 
| Ay / . 3 h { . d . d © ſays, that 
** fetomes, out not as ts the peace ; and ſo determined in part, and in this fraud 
* part not. Br. Commiſſions, pl. 7. cites Marrow's Readings. juſtiy quet- 
7 tionable, not 
On- only as being contrary to common practice, but alſo becauſe juſtices of peace, as ſuch, ſeem to have 
authority by 34 E. 3. to hear and determine felonies, without any ſpecial clauſe in their commiſſion 
1 for that purpole. 2 Hawk. Pl. C. 17. cap. 5.1. 7. 
they 
CItes . . . 1 
9. If commiſſion in eyre is made to the county of N. and procla- Bu! if com- 
mation there, this ſhall determine the commiſſion of the peace. _— of 
. , . e peace be 
Les Br. Commiſſions, pl. 8. cites Marrow's Readings. ia 
rſt : ty of N. and 
od B. R. comes there, this ſhall not determine the commiſſion of the peace; contrary if they make Pre- 
4 | clamation of the coming of B. R. Br, Commiſſions, pl. 9. cites Marrow's Readings. 
The 


10. 2 © 3 P. & M. 18. Enacts, that a new commiſſion of the 
Br, peace or gaol-delivery for the avhole county, ſhall not be a ſuperſedeas 
to a former like commiſſion granted to a city or towwn=corporate, being 

Ng county. 


ö 3 , | 
5 11. If a nexw patent is made to juſtices of peace, in which one 
2 of the old fuſtices is left out, yet the acts of the old juſtice are law- 
Ty ful till the next ſeſſions, in which the new commilhon is pub- 


liſhed. And though the patent be of record, yet the party ſhall 
0 not take notice immediately, but at the ſeſſions. Mo. 186, 187. 


rh pl. 333. Mich. 26 Eliz. in an Anon. Caſe cites 5 E. 4. 
See more as to Juſtices of Peace in General, under the titles of 

is __ Seſttons, Poor, and other proper Titles in this Abridgment. 
Py | | 
72 
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ed : Res : 
. * Juſtices of Oper and Cerminer. . 
8, | i — p 
- h . - * Concern» : 
ing commiſ- ; 
(A) Juſtices of Oyer and Terminer. [Their Power in . | 
: and Authority, and of what they may inguire.] ner, 10 con | 
to be ob- 1 
3 ſerved. 1. : 
7 LI. IJ F a man be indifed of barretry at an aſſiſes before the — : 


juſtices of oyer and terminer, and upon this proceſs if/ues 11 termi- 


againſt him, returnable at the next aſſiſes, and the W ners ſhall not 
8 


20 Juſtices ok Oper and Terminer. 


be granted the next aſſiſes, appears gratis, and pleads nt guilty, fo that 
4 _ he is not in cuſtody, ſo that he may be tried before the 
of the ene Juſtices, as juſtices of gaol-delivery, + yet he may be tried 
bench or we immediately at the ſame afſiſos before them as juſtices of oyer 
— and terminer. Hill. 9 Car. B. R. Chapman's Caſe; in writ 
rant, and of error upon ſuch trial this was aſſigned for error, and per 


that for Curiam held good. (But it ſeems that it is very hard, and con- 


1 trary to all the precedents, and it is greatly miſchievous, if he 


paſſes; 2. ſhall not have time for his trial till the next aſſiſes, when he has 
That com-. not his witneſſes ready.) 


mithons are | 
bike to the King”: writs, fuch are to be allowed which have warrant of law, and continual allowance in 
Courts of juſtice. 3. That juſtices of oyerand terminer cannot proceed upon any indictment, but, upon 
1 21 ] iim taken befere f themſelves ; for their authority 15, ad inquirendum, audiendum & 
te ri nand. 4. That juſtices of oyer and terminer, may, upon an andictment found, proceed 
1he fame day againſt the party indicted. 5. That if any offence be probibited by any ſtatute, and name 
not in what Court it ſhall be punithed ; or if the ſtatute appoint that it hall be punithed inany Court 
of Record; in both theſe caſes it may be heard and determined before juſtices of oyer andterminer. 
6. That the King may make a commiſ/ton of aſſociation, directed to others to join with the juſtices of 
oyer and terminer, and a writot admittance to the juitices of oyer and terminer, to admit the others 
into their ſociety. 7. If the juffices fir by force of their commiſſion, and ds not adjourn the come 
miſſion, it is determined. S. juſtices of oyer and terminer, or juſtices of peace, cant afſign a Ce 
roner to an approver ; for it is not within the commiſſion of either of chem; but juſtices of gaol-dr- 
livery may do it. 9. juſtices of oyer and terminer ſhall ſend their records and proceſs determined, 
and put in execution, ts the Exchequer at Mich. every year, to be delivered there to the treaſurer and 
chamberlains, &c. to keep them in the treaſury. 10. Nome of theſe comm'ſ/iznevs are counter 
manded by any new commiſſion, unleſi the new commiſſion be fewed unto them, or that it be pre- 


claimed in the county ; or that a new commitſion do fit and keep their ſeſſions by force of the new com- 


e-miihon. 2 Init. 163, 164, 165. S. P. But cont*a if they bate commiſſion of gal- delivery 
2% ; quod nota; tor both thoſe may be executed ſimul & femel. Br. Commiſſions, pl. 24. cites 
* M1. Br. N. C. pl. 474. 8. C.——S. C. cited 12 Rep. 32. S. P. Sti. 29 Trin. 23 Car. 
ja Caſe of the King v. Place. 

It is generally ſaid, that juſtices of over and terminer have no power by virtue of 2 general com- 
Fos to proceed againit any perſons, but thoſe who are indi?cd before themſelver 5 becauſe the 
words of it are, that they ſhal} inquire, hear, and determine, by which it ſeems to be implyed, that 
they muſt inquire of an offence, before they proceed to hear and determine it. But this reaſoning 
depending wholly on the wording of general commiſſions, which are made in ſuch form, doth by no 
mean prove that a ſpecial commitſion of oy+r and terminer, reciting an indictment of a particular 
perion, and authoriſing the juſtices to ſend for and proceed upon it to try the offender, is not good; 
and accordingly we find, that the attainder of D bd lz x, attcrwards EAR I. or LEL@ESTER, by 
virtue of ſuch a commithon was not objected againſt on this account in the arguments concerning it, 
zeported in Plowden's Commentaries. 2 Hawk. Pl. C. 21. cap. 3. 1. 31.— 1 Cro. C. 3459. S. C.— 
Ir ſeems certain at this day. that the ſame per ſont being authoriſed by both the commiſſion of ayer and 
zer miner, and aije if gatl-arlivery, may proceed by virtue of the one in thoſe caſes, wherein they 
Rave no juriſciction ty the ether, and execute both at the fame time, and make up their records ac- 
£o7dingly ; but this Goth not ſeem to have been clearly agreed in iormet Umes, 2 Hawk. Pl. C. 28. 


Tap. 5 LK. 20, 


Rp 3 2. Fuſtices ef peace by force of their commiſſion of oyer and 

„% © termuer cannet take an indifiment of forgery upon the ſtatute 
of | which gives power to juſtices of oyer and termi- 
ner to take it; for juſtices of oyer and termincs, intended by the 
ſtatute, are juſtices of aſſiſe or other juſtices who have a ſpecial 
commiſſion of oger and terminer, per excellentiam, and not juſtices of 
peace who have a general commiſſion. M. 9 Car. B. R. Sni, 
Caſe, who was indicted before juſtices of the peace in London, 
and alſo at Newgate of forgery, and the indictments quaſhc4 
per Curiam. 


3. It 
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3. If there he a % de ſe, and no inquiſition taken thereof by 
the coroner upon view of the body, becaufe the body cannot be 


ſcen, being * caſt into the fea, or otherwiſe ab/conded, an in- 


di@mont of it may be taken before the juſtices of peace and ayer and 
term*1ier, at their ſeſſion. M. 15 Car. B. R. Newmar's Caſe, 
where ſuch indictment was found by direction of the Court, 
and after a plea pleaded for the goods, and a verdict given for the 
King. 5 Cooke 110. Foxley's Caſe. 

4. If a man is drfſeiſed fitting an oyer, he may have aſſiſe there, 
cbt hut writ out of Chancery ; and ſhall have attaint there, upon 
ulſe verditt given there, in the fame manner without writ of the 
'hancery, and needs ug patent of afſiſe there; for the commiſſion 
of oyer thall ſerve for it; but ſee always that the commſſron ſhall 
be ſpecial ; for it ſeems that a commiſſions in oyer are not alike. 
Br. Oyer and Determiner, pl. g. cites 6 E. 2. 

5. If the Ard of a leet offends of hue and cry within his ou proper 
frecinct, or the like, which is puniſhable by leet, this ſhall be 
preſented in oyer; for he cannot be punithed in his own leet ; 
per Wilby. Br. Oyer and Determiner, pl. 3. cites 21 E. 3. 3. 
6. Commiſſion iflued to Knivet, Thorp, and Ludlow, knights, 
to hear and determine all manner of treaſons, felonies, conſpiracies, 
champerties, ambadextries and damages, grievances, extortions and de- 
Vite done to the King and to the people, as well at the ſuit of 
the King as of the party, and alſo of wards, marriages, e/cheats 
and other things due to the King in the counties of Eſſex, Hertford, 
Cambridge, Suffolk and Norfolk; by which they came to 
Chelmesford fuch a day, and cauſed to read their commiſſion, 
and after caufed the bailiffs of every hundred te be called one by one, 
as well in the franchiſe as out, and commanded them to return their 
pannels, and charge inque/ts upon the points above, according to the 
manner of the ſaid ſeſſions, and would nt allaau charters of ex- 


Br. Leet, 
pl. 13. cites 
21 E. 3. 
3&4. 


Br. Com- 
miſſions, pl. 
15. Cites S, 
C.—F. N. 
B. 112. (D) 
that ſuch 
com miſſion 
is good. 


4 


-1aption, becauſe they had not this clauſe, /icet tangat ns & H. 


eller noſ{ror, and thoſe matters touched the King, and when 
tome were indicted they were compelled to anſwer it umme- 
diately, and ſome bailiffs were indicted of extortion and ſome of 
ivlony, and they were compelled to deliver over their bailiffs 
rods to their under-bailiffs, and were commanded to prifon 
without bail. Br. Oyer and Determiner, pl. 6. cites 42 Aff. 5. 

7. The writ of oyer and terminer ſhould et be properly called 
a evrit, but it is a commiſſion directed unto certain perſons, when 
a great aſſembly, inſurrection, or a heinous miſdemeanor or treſ- 
paſs is committed and done in any place. Then the manner and 
uſage is to make ſuch a commiſſion of oyer and terminer, to hear 
and determine ſuch mitbehaviour. F. N. B. 110. (B) 


At this day 
the common 


form of a 


eneral come 
miſſion of 
oyer and 
terminer, is 
to authoriſe 
the perſons 


t) whom it is directed, or three or four of them, of which number either ſuch or ſuch particular per- 
len among them are ſpecially appointed to be, to inquire by the oaths of lawful men, and by other 
means, of all treaſons, felonies and miſdemeanors, being ſpecially mentioned, and of all others, in 
ich and ſuch counties, and to hear and determine the ſame at certain days and places, to be appoint- 
by them, &Cc. for which purpoſe the King acquaints them, that he hath ſent a writ to the ſheriffs 
ot fuck counties, commanding them to return a jury before them, at ſuch days and places as — 
| notiſie 
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notified by them, in order to make inquiries of ſuch offences, &e. 2 Hawk, Pl. C. 2-. cap. 5, 
1. 21. It is obſervable, that the abovementioned commiſhon makes no mention of the ſui: f ie 

arty ; but it ſeems to have been anciently the moſt common form of tuch commithon, to direct the 
Juſtices to hear and determine offences, as well at the ſuit of the party as of the Ning. 2 Hawk, Pl. 


C. a. cap. 5 ſ. 22 


8. Oyer and terminer was granted Vr a ward ravifhed, and 
goods taken, and the defendaut found guilty, and thereupon a 
ſci. fa. iſſued. F. N. B. 110. (C) in notis (a) cites 29 E. 3. 37. 

9. So upon a reſcous made upon the King's bailiff, where he had 
diſtrained for debts or amercements to the King. F. N. B. 
112. (A) | 

10. And if a man have goods, and merchandiſe in any ſhip 
upon the ſeas, which ſhip is broken by tempeſt, and the goods 
caſt upon the lands, which are % vrecks, becauſe certain per- 
ſons came alive to the land, and the merchandiſes, or gds, are 
talen by malefuctars untneaun, &c. the party may have a com- 
miſſion of oyer and terminer, directed unto certain perſons, to 
enquire of thoſe who did the treſpaſs, and to hear and determine 
the ſame, and to make reſtitution unto the party, and a writ 
unto the ſheriff, to return probos & legales homines, &c. before 
the ſaid juſtices, &c. F. N. B. 112. (C) 

11. If a man ſucth a commiſſion of oyer and terminer againſt 
divers perſons fo ?aking of his goods and chattels, and waſting, 
ſpending, or cloigning them, the party tall have a writ unto the 
ſheriff, reciting the matter, commanding him to ſtay the goods, 
and to put them into ſafe cuſtody, until it be otherwiſe provided 
and adjudged by the juſtices of oyer and terminer, &c. If it be 
found for the plaintiff, the juſtices may return the goods to the 

e fo of Party, end give him damages, F. N. B. 112. (F) | 
— oY 12. In the time of the vacation a biſhoprich, it any perſon hunts 
bifeeprict, in the parks and chaſes of the biſhop, the King may ſend his com- 
1 miſſion of oyer and terminer to certain perions, to hear and de- 
the parks, er, termine, and enquire thereof. F. N. B. 112. (G) 
cut Coon |; 
tbe weeds, or $he inthe f/caries of the biſnop, &c. when the archbiſhop is created, the Ning my 


lend and grant the commiſſion of oyer and terminer, to enquire and determine tle treſpaſs in the ume 
ol whe vacancy.” F. N. B. 112, (11 | 


C 23 J 13. If the ſea walls be broken, ar the ſervers or gutters 127 
ſcoaured, fo as the freſh waters cannot have their courſes, the 
King ought to grant a commiſſion to enquire thereof, and to hear 
and determine the defaults. F. N. B. 113. (A) | 

14. It certain perſons ought to accormt unto a corporation, as if 
the King grant to the honeſt men of the town of N. a certain 
tum, out of things which come to the ſame town to be ſold, and 
there are collectors to gather the ſame, who do ſo; the King 
may grant a commiſſion to certain perſons to enquire 20d. perſons 
bave received ſuch ſums, and to hear and determine the matter, and 
to hear their accounts thereupon, and do in that cafe as auditors 
do; and he ſhall fend a writ unto the ſheriff to return a jury 

betore 


0 
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before the ſame juſtices at the day, &c. which they appoint, &c. 
to enquire thereof. F. N. B. 114. (C) 

15. All offences expreſſed in any flatute may be inquired by the 
juſtices of oyer and terminer, notwithilanding that the ſtatute 
does not t give power to any to enquire of them by expreſs words; 
per Juſticiarios. Dal. 24. pl. 4. 4 & 5 Ph. & M. 

16. In term tune, 10 E23 "of oyer and terminer, or 
gaol-delivery, by the common law, may fit in the fame county 
where the K. B. fits; for in preſentia maporis Cellat poteſtas mi- 
noris. 9 Rep. 118. b. Trin. 10 Jac. 


(B) Conflituted How ; and Power determined. 


I. Stat. Weſim. 2. H Ji writ of treſpaſs to hear and determine 
13 Fdw. I. cop. 29. * ſhall not be granted before any juſtices, ex- 
cet the juſtices of either bench, and juſtices in Are, unlejs for a great 
tt pale, where haſly remedy is re quired ; neither ſhall be g. -anted a 
writ to hear and determine appeals before puſiices afſegned, but in ſpecial 
caſe, and when the Ring ſhall command ; and leſt the party ſhould 
be kept roc long 1 in priſon, y appellees 3 indiftees may have a avrit 
of odio & atia, as in Magna Charta. Confirmed 2 Edw. 3. 
IPs 2. 

33 E. 1. the Statute of Ragman. By this act it avas or- 
damned, that juſtices [ould 2 through England, to hear and deter- 
mine treſpaſs, and other complaints of things done within twenty-five 
gears before. . And ſee divers matters in that ſtatute concerning theſe 
things. 

3. Upon the death of juflices of oyer and terminer after an in- 
diftnent taken before them and proceſs awarded thereupon, the 
King may grant a new commi{/i212 to others commanding them 0 
proceed upon ſuch proceſs and to hear and determine the ſame, 


and the King thall fend a 2b it to the executirs of the juſtices who 


are dead to fend the records before the new conmithoners, &C. 
2 Hawk. Pl. C. cap. 5.1. 16. 
4- FS. 3 4. 0a Jommiſſions Hager and terminer ſhall not be grant- 
ed, but before one of the juſtices of the one be nch, or the ther, or the Juj- 
tices errant, ns that for great hurt and horr ible treſpaſſes, and of the 
King's ſpecial grace, according ts the latute of Weſtminſter, 2. 29. 
5. Oyer and terminer ; i a as fe nt forth at the fuit of V. P. Bat in vg. 


ple vi "i 41) 4” 


and he diſawowed it, and the difavowment 3 Br. Oyer „„ 


and Determiner, pl. 4. cites 12 All. 21. the ſuit was 

| T4 received, 
and ſuperſeteas was ifſued ant; quod nota. For it is not an enormous treſpaſs, therefore quod luper- 
ſedeant, and after a writ * under the Targe of later date was iflued torth, commanding them that they 
proceed according to law notwithſtanding any command, by which they proceeded by advice of all 
the juſtices, and yet their commiſſion of this before was in a mauner repealed, Br. Oyer and Deter- 
miner, pl. 4. cites Mich. 13 E. 3.—“ Orig. (South le Targe. ) 


6. Ia aſſiſe the de Po pleaded recovery in oyer and terminer of (| 24 [ 


certain damages iu treſpaſs before certain commiſtener s ſuch a day, by 
which 


24 
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which he had elegit, and this land put in execution as a moiety, & c. 
and that the monzes are not yet levied, judgment if aſſiſe; the plain- 
tif ſaid that after this commiſſren, and before the judgment given, auo— 
ther commiſſion ifſued to reſtrain the finſt commiſſion, becauſe it was tos 
large, fudgment ; and prayed the ailiſe ; Fiſh faid, And we pray 
judgment, becauſe be dres nat alloge that the firſt commiſſioners before 
judgment had notice of the ſecond commiſſion ; and he ſaid, if com- 


miſſion be granted to me, and Jie it, if commiſſion be granted to you 


See F. N. 
Z. 114. (A) 


212 Aſſ. 21. 
Orig. ſet 
— 


of later date, and you do not uſe it, nan any notice comes t9 me neither 
by ufer nor by writ, there the firſt commiſſion has not Joſt 
its force; but when the laſt commiſhon is uſed, it {hall be 
of force from the date to ſome regard; but yet the judy- 
ments, which are given by the firſt commiſſioners, who had 
not notice of the laſt commiſſion, which is not put in ure by the 
holding of ſeſſions, ſhall be good, and ſhall be executed, not- 
withſtanding ſuch lait commiſſion; and the opinion of the 
Juſtices was with Fiſh in omnibus; quod nota ; Percy ad idem, 
if the „ißt commſſroners had arraigned felons, who were indicted 
and found guilty, and judgment given that they fſould be hanged, 
this judgment ſhall be executed, if the /aff commr/ſizn be nt put 
in ure nor notice of it to the people before the judgment ; and to it 
appears there, that if notice be after judgment, yer the judg- 
ment ſhall be executed ; and the opinion of the Court was clearly 
againſt the plaintiff; quod nota. And per ith the firſt com- 
miſſion ſhall not ceaſe till they have notice, or that the country 
may have notice. Br. Commiſſions, pl. 13. cites 34 Aff. 8. 

7. Stat. 33 Hen. 8. cap. 23. . 1. If any perſons, being examin- 


ed by the Ringes council, ar three of them, be vehemently fuſpected of 


treaſon, miſpriſian of treaſon or murder.. By the King's command, 
his Majeſty's commiſſion of oger and terminer under his great ſeal, 


ſhall be made 0 perſons, and ints ſuch ſhires, as fhall be ap- 


pointed by the King. 


(C) How 79 execute the Commiſhon, and of * Pro- 
ceedmg before them. 


1. NOTE the Court adjourned all indifments till in craſtino, 
notwithſtanding that itwas ſaid, that they could not make 
adjournment before they knew that they have commiſſion; for 
per Cur. it is not properly an adjournment, but a ſurceaſe, to be 
adviſed ; and after the defendant juſtiſied for eſtovers, judgment fi 
actio; and the iſſue was, that he came by force, abſque hoc, that 
he had eſtovers there, &c. and fo to try the right, and ſo the 
iſſue “ [was taken all in the realty.) Br. Oyer and Determiner, 

pl. 4. cites 12 Aſſ. 21. | 
2. Where ſuperſedeas comes to the juſtices of oyer and termi- 
ner, by which their commiſſion is in a manner repealed, yet by 
pracedendo after, they may proceed, and this by advice of all the 
juſtices. Br. Commiſſions, pl. 12. cites 12 Aſſ. 21. 
| 3. Juſtices 


0) 


* 


* 


quod nota. Br. Oyer and Determiner, pl. 5. cites 29 Af. 33. 


terminer, pl. 1. cites 44 E. 3. 31. 


Juſtices of Gaol-delivery, . — 


3. Juſtices of oyer and terminer, where the parties plead to Pr. Error, 
the country 6 Tueſday, fball take the inqueſt the Wedneſday next; 1. 


cites S. C. 


(D) Their Proceedings returned into other Courts, L 25 J 


I, I T was preſented before the juſtices of oyer and terminer in 

the county of S. that the prior of S. ought to repair the bridge 
of S. and the commiſſioners came into B. R. and proceſs made there 
againſt the prior; and fo ſee that a thing done in oyer ſhall come 
into B. R. and proceſs ſhall be made there. Br. Oyer and De- 
| . . Ard fo it 
2. Oyer and terminer in the county of L. was made to come ems n 
inte Chancery, ſcilicet the commiſſion and the preſentments, and were certiorari 
ſent into B. R. and proceſs made there. Br. Oyer and Deter- e to 
miner, pl. 2. cites 44 E. 3. 43. the ng 


miſhoners 


after the oyer and terminer determined, and then ſhall be ſent into B. R. by mittimus. Br. Oyer 
and Determiner, pl. 2. cites 44 E. 3. 23. and H. 1. E. 6. accordingly, 


3. Indiftments and records, which are taken before juſtices 9 8 A L 
eyer and terminer and not determined before their commiſſion be ended, Petermi. 
ſhall be ſent into B. R. to arraign the parties there. Pr. Corone, ner, pl. t. 


. cites 38 
pl. 178. cites 1 E. 6. M. 8.— 


2 Inſt, 419. S. P. 


Juſtices of Gaol⸗deliver y. 


(A) Juſtices of Gaol- delivery. [And the Differ- 
ence between them and Juſtices of Oyer and 
Terminer. | 


[1. I F an indiftment of murder be taken before the juſtices of 
peace of Middleſex at Hixes Hall, againſt two perſons 

A. and B. and after the indictment is delivered over by the 
juſtices of the peace according to the ſtatute of E. 3. 1% the 
Juſtices of gacl- delivery at the juſtice hall, and there A. ap- 
pears and is tried, but B. des nit appear, upon this the — 
2 O 
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of the gaol- delivery cannot award proceſs againſ/ B. return- 
able before the juſtices of the peace, and the juſtices of the 
peace after award proceſs of outlawry againſt him; for the 
indictment is before the juſtices of gaol-delivery and not 
before the juſtices of the peace, and therefore the juſtices 
of the peace cannot award proceſs upon the indictment which 
is not before them: for if he had appeared before them, 
they could not try him, and the juſtices of the gaol-delivery can- 
not grant proceſs returnable before other juſtices. Trin. 11 Car. 
B. R. Stories, Caſe, who was outlawed and reverſed it for this 
. cauſe. ] 3 

— — [2. If an indictment be taken as before was in Stories Cafe 
Fol. 97. againſt A. and B. and the indidtment delivered over according 
FOq— to the ſtatute to the juſtices of gaol-delivery at the juſtice hall, 
and there A. is tried; it ſeems that he 7u/tices, by force of the 
ſtatute, may award proceſs againſ? B. upæn the indiftment which is 
before them returnable befere themſelves at the next gazl-delivery, 
though it be held by force of a new commiſſion, and though the 
ſtatute gives to them power only to try priſoners, and not to pro- 
ceed againſt any who is out of priſon; for otherwiſe there ſhall 
be a failure of juſtice, for it cannot be delivered again to the 
juſtices of peace, there being a record made by the trial of A. 
F 26 ] that it was delivered to the juſtices of gaol-delivery. Tr. 11 Car. 
B. R. in the ſaid Cate of Stary; this was doubted per Curiam 3 
but they ſaid that the clear way was to remove it into B. R. and 
there to proceed; and fome of them thought that the juſtices of 
gaol-delivery might in this cate award proceſs, as before is ſaid, 
as well as the next gaol- delivery may award execution of a pri- 

ſoner adjudged in the laſt gaol- delivery, as the uſe is.] 

3. Juſtices of gavl-delivery may make writ of reſtitution to the 
plaintiff in appeal before them, when the defendant is convicted 
before them, bearing leſte at the place of the gaol-delivery, Br. 
Judges, pl. 26. cites 4 E. 4. 11. | 

4. It commitlton of gaol-delivery be directed 1 A. and B. and 
after anther commiſſicn is directed 1% C. and D. and before notice of 
the ſecond commitlion, as where it is not ſhewn to them, e 
firſt juſtices fit, and take affiſe, and deliver the gaz!, this is well 
done. Br. Commiſſions, pl. 2. cites 21 H. 6. 29. per New- 
ton Ch. J. | | 

5. If commiſſion be made to juſtices of gaol-delivery, to deliver 
the gal hac vice, yet they may adjourn, and may deliver the gad! 
at the day of adjournment, notwithitanding theſe words (hac 
vice.) Br. Commillions, pl. 18. cites L. 5 E. 4. 32. 

Ard juftices 6. Juſtices of gaol-delivery have power as juſtice of peace, and if 
; 33 they make their record as juſtices of gaol-dehvery, the other 
of yer and power is void; per Brudnel and Keble J. Br. Commiſlions, 
ter mi nermay pl. 17. Cites 9 H. 7.9. | 

Inquire in | 

671 powers all at one time, and make their record as juſtices, in the one forms and the other, all at 
ene ume, and well; per Butler, Hobert, Bead, Wood and Fiſher. Ibid, If 

7 


hall take a panel of a jury returned by the 


Juſtices of Gaol-delivery. 


7. If juſtices it ” commiſſion, and do not adjourn it, the com- 
miſſion is determined. Br. Commithons, pl. 11. 

8. Indictments taken before juſtices of gaol-delivery, and not de- 
termined, hall be delivered to the clerk of the peace of the county 
where, &c. and when other juſtices of gaol-delivery come there, 
they may proceed upon them, contra of the indictments of oyer 
and terminer, and ſee now the ſtatute thereof. 1 E. 6. c. 7. 
Br. Corone, pl. 178. cites 1 E. 6. : 

9. Note, by coming of commiſſion of oyer and terminer, the com- 
miſſion of gaol-delivery is not determined, for the one ſtands with 
the other; contrary where the one commiſſion is contrary to the 
other ; as of commiſſion of the peace, where there is a former 
commiſſion thereof to others; this is contrariant that each of 
them ſhould be commiſſioners of one and the ſame thing, and 
both in force; and the commiſſion of gaol-delivery is only to 
deliver the gal. Commiſſion of oyer and terminer has the words 
al inquirendum audiend. & determinand. Note the diverſity be- 
tween them; but more commonly the juſtices of gaol-delivery are al/5 
in the commiſſion of the peace, and by this they indict, and after 
deliver the gaol as well of thoſe as of the others. Br. Com- 
miſſions, pl. 24. cites 3 M. 1. 

10. Juſtices of gaol- delivery have power to aſſign a coroner 15 
an approver. 4 Inſt. 165. Standf. Pl. C. 143. b. cap. 55. 

11. Upon the authority given them by their commiſſion and by 
ſtatutes, 13 concluſions follow. 1. They may arraigu any one in priſon 
in that gaol, upon an inditment of felony, treſpaſs, &'c. before juſtices 


ef peace, though not found before“ themſelves, which juſtices of 


oyer and terminer cannot do; and juſtices of peace thall deliyer 
their indictments to the juſtices of gaol-delivery.—2. They 

Peri without making any 
precept to him as juſtices of oyer and terminer muſt do; becauſe 


26 


Br. N. C. 
pl. 474. 5. 
C.—S. C. 
cited 12 
Rep, 32 


* Note, juſ- 
tices ot oy 
and termi. 
ner cannst 
oy this aus 
thority iu. 
quire Cut ＋ 
Such who 
are ini ed 
befere the me 


a general commandment is made to the ſheriff by the juſtices of , for 


gaol-delivery to return juries againſt their coming; but if they 
have a ſpecial commilhon it is otherwiſe; per Hankford.— 
3. They may deliver ſuſpects for felyny, Fc. by proclamation, againſt 
whom ſufficient evidence is not produced to the grand inqueſt to in- 
dict them, &c. which juſtices of oyer and terminer, or juſtices 
of peace cannot do. 4. They may inquire and take indif- 
ments of felony, Cc. of prifoners before them and proceed upon them, 
«nd ſo may juſtices of oyer and terminer ; for both of them 
have authority to inquire, hear, and determine of ſuch as are 
priſoners in the gaol. 5. They may award execution againſt a 
priſoner 2who was indifted before juſtices of peace, and outlawed there- 
ßen, and afterwards taken and committed to priſon. 5. They 
may aſſign a coroner to an approver, and make proceſs againſt an ap- 
Fellee in a foreign country. 7. They may puniſh theſe that let men 
to bail, er mainpriſe, net bailable by law, or ſuffer them to eſcape. 
8. By the judgment of the whole parliament in the ſtatute of 
I E. 6. 7. it follows, that according to the generality of the 
words of their commiſſion they may deliver the gaol of priſoners 

Vol. XV. D com- 


their com- 
miſſion is 

ad inquiren- 
dum audiene 
dum & ter- 
minardum; 
but jrſtices 


(278 
of gal- deli. 
wTery may 
arraizn a 
prifoner in- 
dicted be- 
fore others: 
the words of 
their com- 
miſſion are 
ai gavlar, 
gaslam de 
B. de Priſa- 
naribus in 
ea exiſtentie 
bus hae wice 


deliverand. 


27 Juſtices of Gaol-delivery, 
feeurdur mitted far high-treaſon.—9. They ſhall ſend their records and proceſs 


_ oo determined, and put in execution tothe Exchequer at Michaelmas, to 
ion, be delivered there to the treaſurer and chamberlains, &c. to keep 


Commillion, : 4 
3 Mar. 24. them in the treaſury. 10. They may receive appeals 4 robbery 


+" That and, murder by bill, but the appellees muſt be in priſon before them. 
juſtices of 11. Commiſſions of afſec:ation, and writs of admittance, & ft non 
gaol-deli- cmmnes are directed as has been ſaid of juſtices of oyer and termi- 
13 ner. 12. They ſhall keep their ſeſſions in the principal and chief 
ſoners in- owns of the counties where the Shire-Courts of the ſame counties are 
dicted be- Holden. 13. By flatuteof 2 & 3 P. & M. cap. 18. it is pro- 
— _ oe vided that all commiſſions of the peace or gaol-delivery to any city or 

toon corporate, not being a county of 125 ſhall fland and remain, 

he 


the peace. 
12 Rep. 32. the granting of any like commiſſion of the peace, or gavl-delivery, in 


S. P. Sti. any ſhire, lathe, rape, riding, or wapentake, being of a later date, 


29. in Caſe ; 
1 he King to the contrary natwith/ianding. 4 Inſt. 168, 169. cap. 30. 


v. Place.— 

Judgment was given againſt ]. S. upon an indi/&mert of barretry in the county palatine of Lancaſter, 
taken bre the juſtices of peace and removed before the juſtices ad placita tenend. by certiorari; and 
hereupon a writ of error brourht, which recited 4 conviction before A. and B. juſtices of oyer ard 
gacl-delivery, nec non ad alia, Sc. which was heid to be an ill writ, and the record not removed; 
becauſe juſtices of gaol-delivery and oyer and terminer cannot hold plea but of indictments takes 
before themſelves, and cannot /end mandat ry writs ; but the juſtices ad placita tenend. infra comi- 
tat. palat. Lancaſt. may; and ſo they did, io that the record was before them in that capacity, 
which the writ of error mentioned, and not therefore ill. Skin. 32. Hill. 33 & 34 Car, 2. B. R 
the King v. Leaver. 

+ H. was indi&ed before the juſtices of aſſiſe, for inc land, Sc. Exception was taken, that 
the teſte of the indictment wae at a gaci-delivery before R. F. and F. C. and ther rufiicerof peace? 
of the Queen, Sc. in the ſaid county; and tor this cauſe it was alleged to be void; for that at a gao!- 
delivery they have no authority to take ſuch indictments, and this was held a materia} exception ; 
but the juſtices ſaid, they would adviſe, &. Cro. E. go. Hill. 30. Etz. B. R. Willoughby's 
Caſe. Ss an indictment of felony which was taken and found before the juſtices of gaol- de- 
livery in the county of Somerſet, and upon which the defendant was outlawed, was diſcharged upon 
exception taken, thatthey have no authority to take indictments, unleſs they are juſtices of peace, 
and cited 3 Mar, Br. Cemmiſſions, pl. 24. Cro. E. 179. Paſch. 32 Eliz. B. R. Purſell's Caſe.— 

2 Hawk. Pl. C. 24. cap. 6. f. 3. cite S. C. But fays, that the common opinion, that they have ſuch 
power, ſeems much more agreeable to reaſon; for ſurely it cannot but be implied in their commitiion 
to deliver priions of their priſoners, that they muſt have authority to make ſuch deliverance by due 
courſe of law, which cannot be without a proclamation, if there be no proſecution, or a proper 
trial, if there be one; in order to which there mult be an accuſation of record, without which the 


priſoner cant ot be arraigned or tried. 


12. 1 E. 6. cap. 7. f. 5. Where any perſens ſhall be found guilty 
Tr treaſon er felony, for which judgment of death may enſue, and ſhall 
terminer is be reprieved to priſon awithout judgment ot that time, theſe perſons 
Aetetmincd cue ſhall, at any time after, be aſſigned juſtices to deliver the gab, 
e os 6 where ſuch per/ins (hall remain, ſhall have cuthority to give judgment 
Mall be fen: , death again}? juch perſens, as the ſame juflices before ahm they 

were found guiity might have done, if their commiſſten of gavi-delivery 


When com- 
T:iTion of 


into B. R. 
durrecarls Jad Continued. 
of the ju- 


ticet of gaol- | 
d-livery ſhall remaln with the cuſtos rotulorum of the county, and the next juſtices of gaol:delivery 


Mall proceed upon them, upen judgment of the death by this ſtatute; Brooke makes a gte, if they 
2:41! proceed by the words of this tatu'e to allo clergy or lantuary, &c. and !ays it ſeems they ſhall 
> the equity, Br. Commiſſions, pl. 11.-—Y P. 12 Rep, 32. cites Brooke, tit. Commitlions, 12. 
2d 38 H. 8. S. P. and therefore, and becauſe convictions betore juſtices of gaol- deliveiy 
nt, are mentioned, this ſtatute extends not to conviction betore juitices of vzer and terminer, 
2 Hauk. Pl. C. 27. chap. 6. ſ. 15.—— A perſon was condemned for felony, and ordered for exe- 


euticn, which is iefpiies by tte ſheriff), aud atiervatis, before neu c,, pleads, grneral 
54 
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' Pardon of all felonies and executions ; they cannot allow it, but the record of his * arraignment and 
the indictment ſhall be removed by certiorari before the juſtices of B. R. with the body of the priſoner 
by corpus cum cauſa, and it ſhall be allowed there, and not elſewhere ; for the power of the firit 
juſtices is determined, and the ſecond juſtices are not to view the record, or bring the priſoner before 
them, judgment having been given z otherwiſe if judgment had not been given; for in ſuch they might 
do as the firſt juſtices might have done, and this by ſtatute 1 E. 6. 7. but not before. Dal. 20. pl. 
9.2& 3 P. & M. Anon. S. P. but left a quzre. D. 16. pl. 4. Mich. 1 Eliz. Anon. 
But before this act, it one had been indicted and convicted by verdict or confeſſion be fore any com- 
miſſioners, and before judgment the King had died, no judgment could have been given; the King, for 
whom judgment ſhould be given, being dead, and the authority of the juſtices determined, which ſpe- 
cial caſes are remedied by. this act. 7 Rep. 21. b. Trin. 1 Jac. in the Cafe of diſcontinuance of 
proceſs &c. by death of the Queen — S. P. in caſe of treaſon or felony. Cro. J. 14. Paſch. s 
Jac. pl. 18. 2 Hawk. Pl. C. 27. cap. 6. ſ. 18. 


S. 6. No proceſs or ſuit before juſtices of aſſiſe, gaol- delivery, syer 
and terminer, or peace, or other of the King s commiſſioners, ſhall be 
diſcontinued by a new commiſſion, or by the alterations of any of their 
names, 

13. If a thief be condemned to be hanged, and the juſtices com- 
mand the ſheriff to reſpite the execution for 6 weeks, they may with- 
in the 6 weeks, and after the ſeſſions adjourned, reſpite for a longer 
time; per all the juſtices, and the cuſtom of the realm has al- 
ways been ſo. D. 205. a. pl. 5. Mich. 3 & 4 Eliz. Anon. 

14. It being doubted, whether perſons in Newgate for treaſon But the re- 
might be indicted and tried before the juſtices of gacl- delivery without 4p = 
a commiſſion of oyer and terminer, the Maſter of the Rolls, late the law in 
Attorney-General, affirmed that the ſame queſtion was moved thoſe cates ; 
11 Eliz. to all the judges, who held that they could not proceed **<:vicfome 


i ? x g hold that 
againſt ſuch perſons without commiſſion of oyer and terminer, jutices of 


whereupon it was thought the ſureſt way to have a commiſſion gaol-delivery 


x £ may enquire 
of oyer and terminer of all treaſons &c. And. 111. pl. 1 56. „ 


ſons as well 
as juſtices of oyer &c. but their authorities ſome how differ; for the latter gives power te inquire Sc. 
* al! reaſons in ſuch a cunty, but the former gives authority to deliver the gaol, as Newgate &c. 
of all priſoners whatſceuer in the ſaid ga! being ; ſo that by the one, the juſtices may inquire of all 
treafons &c. done in the county, but by the other, they cannot intermeddle with other offences com- 
mitted by the priſoners in the gaol | than ſuch as — mentioned in the commiſſion; and, as ſorae 
ſay, of ſuch priſoners as are in the gaol at the time of the commiſſion awarded; but the reporter thinks 
otherwiſe ; becauſe the practice in ſome places has been otherwiſe. And it was ſaid that the juſtices 
of gaol-delivery have no authority to inquire and tate indictments, for the want of ſuch words in their 
commiſſion; to which it was anſwered, that they may inquire, hear, and determine the offence of the 
priſoners in the gaol; for otherwiſe their commiſſion, by the common law, was vain, which gave au- 
thority to deliver the gaol, which deliverznce ought to be according to the courſe of the common law, 
and therefore ought to be by indictment and other circumſtances neceflary by the law to make lawful 
deliverance; fo that the indictment for the lawful deliverance of the offender is ſo incident, that it 
cannot be ferved, if the deliverance be made upon the trial; for without it he cannot be delivered; 
64 likewiſe the commitlion gives power as well to indict as to try and make deliverance thereupon; 
tor the indictment is implyed in the words of deliverance. And though the practice now is to indict 
before juitices of peace for felonies and ſuch offences as they may intermeddle with, and afterwards 
ty try thole ſo indicted before the juitices of gaol-delivery, yet this proves not the neceſſity of doing 
fo, as Br, tit. * Commiſſion ſeems to hint. Forthis is not allowed by the common law of the land, 
there being no juſtices of peace by the common law who could take inditments, but this is warranted 
by the iitatute of 4 E. 3. 2. which gives authority to juſtices of gaol-delivery to deliver gaols of thoſe 
who ate indicted before the keepers of the peace; ſo that ſuch proceeding does not prove that the 
Jultices of gaol. delivery cannot inquire, Now it they inquire, then the queſtion is, if they ſhall in- 
quire, hear, and determine treaſors committed by priſoners in the gaol, or not? And to this it was 
laid, that they may; for their commiſſion is general, and the generality of the words contain under 
them, as well matters of treaſon as other offences; and ſince the words give authority, there is no rea- 
ſon to reduce them to a ſpecial ſeate, they having in themſelves a general one, eſpecially when it is 
for execucion of juſtice, and they carry ſuch meaning; which ſhews that treaſon is not excepted ; for 
th: words (af all priſoners whatſoever in the ſaid gaol being) implies that they ſhall haye power to 
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geliver all, whatever their offence be, out of priſon ; and this differs from the caſe of juſtices of peice, 
who have neither ſpecial nor general words to authoriſe them, but is to be compared to the caſes of 
other juſtices, who by general words have authority to meddle with treaton as thofe of B. R. ho 
intermeddle with treaſons, and that + ſo ſhall the commiſſioners of zaol-delivery ; and this was held 
for law by the parliament in time of E. 6. in the firſt year of whoſe reign cap. 7. it was ordained 
among other things, that if any perſon be faund guilty of treaſon Fe, Whence it plainly appears 3 
that they took the law to be, that tne juſtices of gaol-delivery might hear and determine the treaſons 3 
committed by the priſoners, and it ſo, it follows of conſequence, that they may take indictments alto 5 
before themſelves, of the ſame offence, and do all other things neceſſary to make lawtul delivery of the 
priſoners of all kinds out of the gaol, whether by execution of, or by diſcharging them. And. 117, 
112, 113. 26 Eliz. pl. 156. Anon. —*Quzre if he means pl. 24. 1 S8. P. 2 Hawk. 
Pl. C. 24. cap. 6. ſ. 4. ſays, that this is not only warranted by very great authorities, but alſo it 
ſcems more agreeable to reaſon ; for ſince the words of the commiſſion are general, and include 
7 all priſoners alike without any exception, why ſhould thoſe who are accuſed of treaſon be 
L 29 ] conftrued to be out of the meaning of them more than others? eſpecially confidering, that 
the greater the crime is for which a Nan is impriſoned, the greater hardſhip it is for him to lie under 
the terror of a proſecution for it, without being admitted to an opportunity of clearing his innocence. 


15. By 33 H. 8. 20. They may puniſh ſuch as keep unlawful 
gaming houſes, or ufe unlawful games. By 5 Eliz. 3. par. g. they D 
have juriſdiction over perjury and ſubornation of perjury againſt : 
the form of that ſtatute. By 8 Eliz. 3. they may pumiſh thoſe | 
who tranſport theep alive. By 23 Eliz. 1. par. 9. they may in- | 
quire of, hear and determine offences againit that ſtatute in not 
coming to church; and generally they have the like power in 
other ſtatutes, creating new offences, which it would be too tedi- 
ous particularly to ſet down in this place. 2 Hawk. Pl. C. 27. 
cap. 6. 1. 19. | 
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mee 1 * (A) I Juſtices Jtinerants. 


no letter in 
Kol, ; 
*l hey were | 

—_—___ [. USTICES Itinerants were F erdained + by H. 2. who di- 
inflitaited for vided the realm into fix circuits, and appointed 3 juſtices 


22 ** er y 


th g Ale 5 f ( 
of re ſuc- for every circuit. Speed. 467. Janus Anglorum. 108.] . 
jet: andeaje 1 
ef the ccurtriet, ard that juch as had franchiſes might claim them; they were called juſticiari; } 
in ;tinere, or itinerants, iz reſpect cer juffices that were reſidents, In the Black Boo“ 0 
in tlie Exchequer, cap. 8. they are called juſticiarii deambulantes and perluſtrantes; their au- 
thority was by the King's writ in nature of a commiſſion, tliey had jwriſdiftion of al! pleas of by 
the crown, and of actions, real, p'rſunai and min: they rods from 7 years to 7 years; in what county þ 
ſoe ver they came, al er Courts. during ihe e, ceaſed, and all thole pleas in that county, or ari!- 2 
ing there before any other, the juitices in ere might proceed upon as the others might have dog. © 4 
lat. 184. cap. 33. —Þ:it ar the peer of jri/tices of e, by many acts of parliament, aud # 
et commitliuns, increaſed, lo thele oi jnftices itineranis by G and itte vanifbed away. C9. A 
Lit. 293. d. | WE | re 
3 22 f. 2. being Anno 1176. and that it was done communi omnium confilio. Prynne's Auma li 
verſions on 4 Iuſt. 150. cap. 33. And vir Heary Spelman in his Glotſary verbo Iter, accord- *& 
ingly, and lays that there were 2 /ſcrts of juſtices itincrant, ali comtatus ivtinerabant z alii foreſtas is 
60:7utatus itinetantes nova aucti authoritate fub Ldouardo 3. kucetuerunt nomen & juſtitiarii aſſiſarum 3 
Lunt einde nuncupati. Qui ſoreitis deſignantur, hodie priſcam retinent appellationem, alter toreſtis w/ 
Ciftrentanis alites Ultra-trentanis conſtitutus. of 
2. ery de Brailrecb a juſtice itincrant being ſurprized in time — 
of H. 3. by Falcafius and impriſoned, becauſe 30 verdias had v.; 
| to 


paſſed 


paſſed againſt him; by aſſent of parliament the King went in 
perſon with the clergy and laiety to the ſiege of the place, and 
delivered him accordingly. Speed. 513. | 

3. They were to inquire f eſcheats, lands, churches and women 
in the King's gift, and of cajtle-euvard, who? How much ? And 
where? So as they had the work of efcheators, and made their 


circuits ſerve as well for the King's profit as juſtice to his ſub- 


jects; they uſed 7 tate fealty of the people to the King at one 
certain time of the year and to demand homage allo. Bac. of 
Government, 1ſt Part, 199. cap. 62. | 

4. Before every expedition they went about to the ſeveral 
tenants in ancient demeſne, and to the King's borough-holders 
in every county within their diſtrict, and there they demanded 
an aid, which was in the nature of a gift, or auxilium towards the 
King's expedition, and if they could not then give, the King, at 
the end of the expedition, might tallage to a tenth; and after 
tallaging of the metropolis the juſtices in eyre went through 
their proper circuits and tallaged all the King's tenants in an- 
cient demeſne, and burgage tenants; and when any aid was given, 
or the juſtices aſſeſſed any tallage, they returned the fame out of 
their — iters to the juſtitiarii reſidentes in the Exchequer. 


G. Hiſt. View of the Exchequer 28, 29. 


(B) Juſtices Itinerants and others ¶ puniſbed.] 1 30 J 
* This in 
[i. R time of H. 3. Sir Henry de Bath, in a circuit, appro- 2 * 


priated to him 200 l. land, for which he was impeached. 


Speed 530. ] OE 
12. H. 1. Depoſed diverſe juſtices, and fined them for bribery. A juſtice of 
pers Id. 7 


of taking of money, and other ſuch falſity; but not of that which goes in falfifying a record, as to ſay 
that he altered the record from treſpaſs to felony, aud the like, which falſines the record. Br. Indict- 
ment, pl. 58. cites 2 R. 2. g.—And where a juſtice of oyer andterminer was arraigned of ſuch offence, 
he demurred upon the indictment, and the juftices held the indictment void; for it goes in defeaſanee 
of the firſt record; quod nota, Br. Indictment, pl. 14. cites 27 Aff. 18. 

Mr. Selden, in his notes on Eadmer, gives us the laws and cuſtoms which William the King 
granted to all the people of England after his ſubduing the land, and which are ſaid to be the ſame as 
King Edward his kinſman obſerved before him; the 15th whereof is, gui faiſum tulerit judicium 
weram ſuam perdat niſi tacis ſacro ſanctis [ evangeliis } probare poterit ſe meiins judicare non poruiſſe, 


© And there 80. No. 41. De Judiciis, beginning about 14th line, it is, fil ne pot aleier, gued plus recti 
Facere nel ſont fi perde la franchiſes ſi al rei nel pot racheter a ſon plaifir. Er ſi fit in Danorum lege 
fit ferisfatura de Lans1L1Ts, fil alaier ne fe pot quod melius ſcire non ſolt, & uad rectam legem 


rectum judicium recuſaverit, fit  forisfattura erga ilium, cat Jus hoe pertinuerit ; i fit erga regem VI. 
libre, A fit erga comitem XL. ſclidi, ſi fit in hundredo XXX. ſolidi, et erga omnes i cons qui Curiam 


| babent in Anglia coeit ad ſolidos Anglicanos. In Danorum lege qui reftum judicium recuſaverit, fit 


is in miſericordia de ſuo LAnSLITE, nec bene faciat querelam Regi de bec quodoquis ei defecerit in 
kundredo aut in comitatu. What is in the Roman character is left by Mr. Selden untranſlated, 
which (as my time is not ſo advantageoully employed, as that great man's was, ſo much to the benefit 
of the learned part of mankind) I will eflay the turning into Englith, and if the reader likes it, he 
may content himſelf with it, but if not, he may amend it, and if a miſtaken guels ſhould contribute 


to the making a right one, it would give me ſome latisfaction. I ſhall Englith the firſt part ot it thus, 


v.z. If he cannotallege or make his law, at he knew ror to de more right, ſo as he loſe his franchiſe 
to the King, he ſhall not redeem it at his pleaſure, And ſo in the Dane-law it is a forfeiture of Laus 


$1174, it he cannot make his law or lwear that be knew net bew ts ds better Sc. 
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The C. B. 
ſai! ceaſe 
by the com- 
ing of the 
Juſtices in. 


eite; F. N. 
K A Inft. 


Juſtices Itinerants. 
3. Sir William Thorpe, who had been Ch. J. of B. R. was 


indicted, for that he cepit munera contra juramentum ſuum, viz. 
of R. S. 10 J. of H. 207. of D. 40. &c. And King E. 3. ap- 
oy three carls and two lords to examine this matter; and 

e being charged with it could not deny it. 'The judgment was, 
that he malitis/e falſp & rebelliter having broke his oath &c. be 
hanged ; which Ld. Coke calls a ſtrange judgment, and takes 
notice that there was neither felonice nor proditorie in the faid 


judgment. See 3 Inſt. 145. cap. 68. and 223. cap. 101. and 


page 224. he ſays it appears by Fleta, lib. 1. cap. 17. f. Cum 
igitur non fit &c. that the puniſhment of a corrupt judge that 


received gift or reward was, * ſi inde convictus fuerit, quod im- 


perpetuum a concilio Regis excludatur, terraſque, res, redditus, 


& proventus bonorum ſuorum amittat per unum annum; qui, ft _ 
proventus non habuerit, puniatur per difcretionem, decretum 


regni & conſiliariorum Regis, and fays that what Fleta calls 
ſacramentum juſticiariorum, in vet. Magna Charta is called jura- 


mentum conſiliariorum Regis; for the judges of England are of 


the Kings counſel for, in, and concerning the laws of the realm. 


(C) Their Original and Power. 
1. THE King's Bench is eyre and more than eyre ; for 25 the King's 


Bench comes into the county, where any commiſſion in eyre 


is, the cyre ſball ceaſe, and the juſtices at their coming ſhall ſend 


to all the jaſtices who have power F cyer and ter miner of felony 
and treſpaſs, that they ſend before them all indiftments not deter- 
mined, and ſhall ſend for the records in their berping ; and all the 
Rewards of the county ſhall come and put in their indiAments, and alſo 
the coroners their rolls; per Shard. Br. Judges, pl. 16. cites 27 
Aſſ. 1. & 2. | | | | 
2. The juſtices in eyre after the eyre is determined ſhall put their 
records in Bank, which is Banco Regr.s, and the ſame execution, 
and the ſame form of execution (as before juſtices in eyre) ſhall 
be determined before the juſtices of Bank. Quod nota bene. 
Br. Judges, pl. 8. cites 14 H. 7. 20. | 
3. If pleas are held in the county, and after the juftices in eyre 
come mt9 the ſame county, now the juſtices in eyre ſhall hold theſe 
pleas which were held in the county before them in the ſame man- 
ner as they were held before the others in the county, ard they ſhall 


adjudge execution upon any recovery had in the county in the ſame 


manner as the others ſhould do by fieri facias or elegit, and yet 
there are other juſtices and another Court, and this caſe was 
granted by the juſtices. 15 H. 7. 5. b. 


1 
But that they yielded to B. R. 


renne 
e * Pſa Mas 


Juſtification. g1 


Juſtificatfon, 


(A) Who may juſtify the detaining of a Thing till g Ja, 
Satisfaction. 1 


[1. IF I ſend my c/:thes to a taylor to make, he may keep them 
till ſatisfaction for the making. Tr. 3 Ja. B. R. Per Fol. 92. 
8 3 
—ů—— 


Williams.) 
| | | | $ Rep. 147. 
in the 6 Carpenters Cafe.—Palm. 223.—Cro. C. 272.— Hob. 42.— Mo. 877.—Roll. R. 44g. 


per Doderidge in Caſe of Robinſon v. Walker. 
And he is not compellable to bring the clothes home, or deliver them, until he be paid for them, 


or be ſatisfied upon the delivery, and that is to be proved pn evidence. Cro. I. 626. Mich. 
19 Jac. B. R. Waring v. Perkins. 
no charge, as a horſe is to an inn-keeper. 


[2. But if I contract with a taylor that he ſhall have ſo much far 


Yelv. 67. Trin. 3 Jac. B. R. in the Holtler's Caſe. 


the making of my apparel, he cannot keep them till ſatisfaction 


for the making. Tr. 3 Ja. B. R. per Williams.] 

[3. If the /ord, who has eſtrayes by preſcription, faber an g 5. F. Br. 
tray and proclaims it according to the law, and keeps it for diverſe Juſtification, 
months, and after, within the year, the owner claims it, the = E. "Wig 
lord may juſtify the detaining of it till amends made for the 12.—— See 


eating. Paſch. 5 Ja. B. between Taylar and James, per Cu- Fray (F). 
riam, 44 E. 3. 12.] | | 


[4. ut otherwiſe it is if the Jord works e geo; for this See Fara 
E 


makes him a out gs gal Mich. 13 Ja. B. per Nichols.) (Z). 
(5. If the lord of a fair hath uſed to have 20 for every beaſt 

eld wwithin it, and upon a fale the lord „ii the beaſt fold for non- 

payment of the toll, he may jultify the detaining of it till pay- 

ment of the charge which he has had in * keeping it, as well as Oris. 

payment of the toll. Mich. 13 Ja, B. per Nicols.} Shs op 
[6. If A. poſſeſſed of beat delivers them to B. 20 paſture for 12d. s. C. 

a week, and after A. ſells them to C. and C. comes to B. and de- | 

mands of him to deliver them, and he refuſes to dehver them till 

ſatisfaction given for the paſture; this is not lawful; for he ought to 

have his remedy for the paſture againſt A. who made the contra@. 

Mich. 8 Car. 4 R. between Chapman and Allen, adjudged up- 

on a ſpecial verdict in a trover and converſion, where C. brought [ 32 J 

trover and converſion againſt B. and all this matter found ; and 

that B. after the demand made by C. upon payment for the paſ- 

ture by A. delivered them by command of A. to a ſtranger, and 


ſo a converſion. And this intratur. Hil. 7 Car. Rot. 419. J 
D 4 7. Carrier 


But he cannot fell it; decauſe the keeping the apparel is 


„„ N Land. 


7. Carrier may detain for his hire. Per Holt Ch. J. 2 5alk. 
654. Mich. 10 W. 3. in Caſe of Hartford v. Jones. 


8. P. Butif 8. Every maſter 4 a hip may detain goods till he be paid for 


— them, that is for their freight ; per Holt Ch. J. 12 Mod. 447. 
ſeflion of Paſch. 1 3 W. 3. Anon. <Q 


them, he 


cannot retake them. Per Holt Ch. J. 12 Mod. 511. Paſch. 13 W. 3. Anon. 


(B) Of what. 


Lo if B. has 1. IE A. flings his c:rn into B's boat, or A. loads his corn 
3 in B's cart, or A. puts a /addle on B's horſe, and then 
will inter. puts him into his own ground; in this caſe, B. may very 
mingle his well take his cart and boat and horſe away, and keep and de- 
con with tain the goods, without being any treſpailor, and may juſtify 


B.'s corn, 


B. mall have the detaining till A. brings his action of detinue to recover 


all the corn, them; or his replevin for them. 1 Bulf. 96. Hill. 8 Jac. B. R. 


becauſe this 
was done by Anon. 


A. of his own wrong. Cited by Coke Ch. J. 2 Bulf. 323. in Caſe of Warp v. Eyrr, as ad- 
zudged in the Caſe of Shordiſh v. Moore. it is in the Caſe of morey, if 1229 being at play, 
and the ere of them will :ztermingle bis money in the other's heap of money, he ſhall now have all; 
tor this is done by him of his own wrong, per Coke Ch. J. who ſaid it was ſo adjudged in one Sir 
Rrcnand MaazrTix's Caſe; becauſe his own proper money or corn cannot now be known, and 
therefore this intermingling being his own act and of his own wrong, by the law he ſhall loſe all; for. 
Mis is done by him only as a trick thinking thereby to deceive the other. Ibid. 


3. Deeds depofited for ſecurity of money borrowed will not be 


decreed to be delivered up without payment of the money. Fin. 
R. 10. Mich. 25 Car. 2. Fitzjames v. Fitzjames,—58. Hill. 
25 Car. 2 Newman v. Jones and Treſilian. | 

4. Detainer of good caſt away till they were paid for their 
pains is good; and ſalvage is allowed by all nations. 2 Salk. 654. 
Mich. 10 W. 3. B. R. Hartford v. Jones. 


Land. 


zee derte. (4) Where Land ſhall be alen as Money. Or 
5 Money as Land. | 


But where y, | | | 

_— x M ARRIAGE ms to lay money out in land for a 
vas er he, omture to ules, remainder to the uſe of the right 
to the hal- heirs of the huſband, after the huſband's and wife's death with- 


Out 
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F 


for a jointure, with remainder over. The 100 


Land. 


out iſſue. The money unlaid out was decreed to the heir. 2 
Jac. 2. 2 Chan. Rep. 400. Knight v. Atkins. 


132 
band his ex- 


esutors, &c. 
and the wite 


died, leaving iſſue, and the iſſue died, and the huſband received a part, and deviſed the reſidue for 
payment of debts, as part of his perſonal eſtate, it was decreed to his executor. Chanc, Rep. 30. 


4 Car. 1. Ferrers v. Ferrers. 


2. A. married M. the daughter of J. S. with whom A. had 
1500 J. M. died leaving two daughters, A. entered into articles 
with J. S. that the 1500 J. portion, and 1500 J. more, which he 
gave out of his own eſtate, hui be ſecured for a purchaſe of 
lands, or leafes of lands, and paid to the daughters at 21, or 
marriage. Per Cur. If the money had been inveſted in land, 
and the daughters died before the day of payment, the lands 
would have gone to the heir of them, but ſince it is in money, 


. 


if both die before the time, it ſhall go to the father, his executors 


and adminiſtrators. N. Ch. R. 36. 14 Car. 1. Wentworth v. 
Young. | | 
3. J. S. before and in conſideration of marriage with J. D. 
entered into articles under hand and ſeal, t ladge 100 l. in the 
hands of J. N. to be laid out in land for the life 7 J. D. the awife 
Vas lodged ac- 
cordingly ; after J. S. dies, and a creditor of 75 S. ſues the ⁊uiſe 
his adminiſtratrix. Upon a ſpecial verdict finding as above, 
the 100 l. was adjudged not to be aſſets at law; for the intent 
being that the 100 J. ſnould be veſted in land, it was to be no 
longer looked upon to be the perſonal eſtate of J. S. 3 Chan. 
Rep. 217, 218. cited per Id. C. Jefferies, as a Caſe in Ld, 
Hale's time between Whitticke and 
4. Bargainee dies, part ef the purchaſe money being paid, but the 
title not being good, the bargainor paid intereſt, and the bar- 
gainee paid rent, and died before any conveyance. Decreed the 


S. C. cited 
by the Mafe 
ter of the 
Rolls. 
Paſch. 1683. 
as the Caſe 
of Whit- 
wick v. Jer- 
min.——S, 
C. cited 
Arg. Wil- 
liams Rep. 
174. 


money paid to be part of bargainee's perſonal eſtate. 2 Chan. 


Rep. 139. 30 Car. 2. Cotton v. Cotton. 

5. A. on marriage with B. ſettles a jointure, and covenants 15 
lay cut as much money on land as «vill purchaſe 1201. per ann. 
to be ſettled on B. for life, remainder to the heirs of A. A. dies 
mteſtate without having made any fuch purchaſe. B. admi- 
niſters. The heir brings his bill to inforce B. to execute the 
covenant in ſpecie, that ſo the land might come to him after the 
death of B. but the Court diſmiſſed the bill. 2 Chan. Rep. 271. 


35 Car. 2. Langton v. North. 


6. Money by marriage articles was to be laid out on land, to 


be ſettled to the uſe of huſband and wife for life, remainder 


to the ifſue, remainder to the huſband in fee. Proviſo, if the 


huſeand die without ifſue, the wife might elect to have the land or mo- 


Ibid. 477. 
Mich. 1687. 
S. C. 


ney, and had ſix months time to make election. The huſband 


died; no purchaſe was made. The wife was en/cint of a daughter 
born ſoon after the huſband's death, but died at a month old. 
The wife was adminiſtratrix both to huſband and child, and 
elected within the fix months to have the money, and gave no- 

tice 


33 Land. 


tice to the plaintiff the heir and brother of the huſband. The 
bill not being brought till after the death of the daughter, North 
K. diſmiſſed the bill; but without coſts; but in Mich. Tern: 


1687. Jefferies C. decreed for the heir. Vern. 298. Hil. 1684. 


Kettleby v. Atwood. 
dy ga- 7. * 7 infant inveſted in land by truftees of their own 
_ - Ars. heads, who afterwards dies in his minority, is ſtill to be conſi- 
6 — dered as perſonal eſtate; for an infant cannot give authority for, 
nis's Cafe. or conſent to it, and he might have diſſented to it at his full 

age; and the land is but in nature of a mortgage or additional 

ſecurity for it. 2 Ch. Rep, 377. 1 Jac. 2. Winchelſea v. 

Norcliff. | 
Zur the re- 8. 1500 J. of the huſband's and 1500 J. of the wife's money 
—— was agreed to be laid out in a purchaſe of land, and to be 
the money ſettled on the huſband for life, remainder to the wife for life, re- 
was to be mainder 70 the ſue of the marriage, but no mention where it ſhould 
8 © dad £9 efterwards in default of iſſue. The huſband and wife died with- 
net been Out iſſue. The queſtion was, whether the executor of the huſ- 
more rea- band, or executor of the wife, or the heir of the huſband, or the 
SOON . heir of the wife, ſhould have the benefit of theſe articles? 
half, (vz.) And decreed, that the articles making the money as land, it 
the wife's ſhould be taken as real eſtate, and go to the heirs of the huſband, 
_ 1 + and not to the heirs of the wife, in regard, that in the common 
be purchaſed Uſage and way of conveyances and ſettlements, the remainder in 
24 ] fee was in ſuch caſe limited to the heirs of the huſband. Wms's 
therewith, Rep. 175. cites it as in Ld. C. Jefferies's time. Sir Jonathan 


to go to the 8 
heir of the Atkins's Caſe. 


vife, or the other 15007. or the land to be purchaſed therewith to go to the heit of the huſband. Ibid. 


9. Money, agreed to be laid out in a prrchaſe for better ſecuring 
a fointure, was not laid out during the huſband's life, and the 
huſband died without iſſue of the marriage, was decreed by the 
Maſter of the Rolls to the widow, in ſatisfaction of what the join- 
ture ſettled on her was ſhort of the agreement. 2 Vern. 5. 
Tr. 1686. Wharton v. Wharton. 


10. Money by marriage articles was to be laid out in land, and 


ſettled on the —_ and wife and their iſſue, remainder to the heirs 
of the wife. The wife died, and after the hu/band died. The 
money ſhall go to the heir of the wife, and not to the admini- 
ſtrator of the huſband. 2 Vern. 101. Paſch. 1689. Lancy v. 
Fairchild. | 


5. C. cited 11. Lunatict's money inveſted in land by committee was decreed 


z **72-353- to be {till accounted as perfonal eſtate, and to go to the next of 


Arg. . „ ; . . 
N kin, and not to the heir, and if the next of kin will not take to 


the land, the committee muſt, and anſwer the money. 2 Vern. 
| 192. Mich. 1690. Audley v. Audley. 
Sit partoef 12. A. under hand and ſeal articles to ſell land to B. hut without 


& 
_ pre any other execution thereof, they by mutual conſent go off of the bar- 


ave the ber - gain, (by releaſng cach other, or cancelling the articles &c.) aer 4 
| | then 
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then the bargainor dies indebted ; this ſhall not be aſſets. 3 Ch. gainor ve. 
R. 220. Hill. 1690. E. of Pembroke v. Baden, pays it, and 


tiley agree to 
go off as aforeſaid, and then the bargainor dies. Ib'd. But if the bargainor dier, part of the 
money having been paid him, and no conveyance made to the bargainee. As the bargainee had a 
remedy in equity to compel the heir of the bargainor to make the conveyance on payment of the 
retidue of the money, ſo the heir may be forced by credizors to convey, and the bargainee to pay the 
money as the teſtator's perſonal eſtate, aud it ſhall be i to them in law and equity when paid. 
3 Ch. R. 220, E. of Pembroke v. Baden. —2 Vern. 215. S. C. & P. but cites it decreed by Jet- 
teries C. with aſſiſtance of Maſter of Rolis and 2 J. that the purchaſor, being willing to go off, ſhould 
be repaid, and his purchaſe diſcharged. But per Lords Commiſſioners decieed, that the purchaſe go on 
and the heir convey, and the money be paid to the executors. It ſeems that after ſuch contract. 
the bargainor dying, the bargainee and the heir of the bargainor cannot, by agreement to break off 
the bargain, prevent the executors of the bargainor from having the money, though no debts are due; 
tor that the teſtator having done an act, whereby he intends to deprive the heir, and make ita per- 


ſonal eſtate, cannot prevent it after. 3 Ch. R. 221. E. of Pembroke v. Baden. 


13. It was agreed by marriage articles, that 500 J. part of the 
wife's portion, ſhould be placed in the hands of A. and B. to be put out 
at intereſt till it could be inveſted in a purchaſe with the conſent of the 
huſband and wife of lands &c. to be ſettled on huſband and wife 
for their lives, and the life of the ſurvivor of them, remainder to 
the heirs of their two bodies, remainder to the heirs of the body 
of the wife, remainder in fee to the wife's brother the plaintiff, 
Wife dies without iſſue. Huſband dies; the 500 J. not laid out; 
but huſband received the intereſt during his life. Per two com- 
miſſioners, this is perſonal eſtate, and to go to the adminiſtrator 
of the huſband ſurviving ; becauſe there was no pofetive covenant 
that it ſhould be laid out in land. 2dly. It was not to be laid out 
in land, but by the confent of huſband and wife, and no purchaſe 
was made or conſented to; and if ſettled, the huſband had been 
tenant in tail, and might have barred the iſſue. Per commiſ- 
ſioner Hutchins contra, that the intention was plain, and that the 
huſband became only tenant in tail after poſhbility of iſſue ex- 
tinct, and conceived this Caſe governed by the Cafes of W- 
WICK v. JERMIN, | LAWRENCE and BEVERLEY, + ANNON v. Ho- 

 NEYWOOD, and || KErTLEBY v. ATWooD. 2 Vern. 227. Paſch. 
1691. «{ Symonds v. Rutter. 


14. A. had iſſue two ſons B. & C. and two daughters M. & N. 
and by will deviſed to M. and N. 5501. a piece, and ordered that 
it ſhould be /aid out in a prrchaſe of lands by his executors within a 
year after his deccaſc, to the w/e of M. and N. and the heirs of their 
two Bodies, and if either of them die before marriage, then 150/. 
part of the pertion of her ſo dying, or if the 1100 J. ſhould be laid 
out in land, then to much land as ſhould be of the value of 1501. 
ihould go to the ſurviving ſiſter, and the remaining 4001. or land 
of that value, if the purchaſe be made, ſhould go to his two ſons 
equally to be divided between them and their heirs. M. died 
unmarried, N. ſurvived and married J. S. The ſons died with- 
out iſſue, and afterwards N. died without iſſue. The money was 
not laid out in land, but the heir at law claimed the whole 
tico/, as land; becauſe had it been laid out, the land would 


have 


* 3; Ch. Rep. 
217.—Cited 
Vern. 471. 
— Cited 
N. Ch. R. 
165.—7 2 
Chan. Caſes 
117. Trin. 
34 Car. 2,— 
||Vern. 268. 
471.—2Ch. 
R. 404. 8. 
C. by name 
of Kr 
TLEBY v. 
Lams, fays 
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agreed by 
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and not be» 
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ſha!l go az 
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ſhould have 
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hare deſcended to him. But decreed the 550 J. and 150 J. to the 
huſband, the adminiſtrator of N. Hill. 1692. 2 Vern. 284. 
Abbot v. Lec and Cuthbert. 

15. Money ſhall in many caſes be conſidered as Jand, when 
bound by articles in order to a purchaſe ; but whilſt it remains 
{ill money, and no purchaſe made, it thall be deemed as part of the 
perſonal eſtate of ſuch perſon, who might have aliened the land, in 7 
caſe a purchaſe had been made: 2 Vern. 296. rin. 1693. in 8 
Caſe of Chicheſter v. Bickerſtaff. 2 
S. Gr 1550 16. Money by marriage articles is to be paid by the woman's 4 
oy in father; the huſband within three years after the marriage, is to 5 
Ld. Talbot's advance the like ſum, and both to be inveited in land, and ſettled F 
nme, 88. on the baron and eme, and their iſſue, remainder to the right heirs * 
= 3 F the baren. Within a year of the marriage the wife dies, and | 
botſaid, that Within a few days after the death of the wife, the huſband dies, 
ie is pro- makes a Will, and A. executor, and B. reſiduary legatee. Ihe 
_ 7 heir of the baron brought a bill againſt A. the executor, and who 
that Cafe, was likewiſe the wife's father, to pay him the 15001. as land. 
went upon Per Cur. this money, though once bound by the articles, yet 2v4en 
1 the wife died without iſſue, became free again, and was at the diſ- 
duced it to poſe of the baron, as the land would likewiſe have been, had a 
think, that purchaſe been made purſuant to the articles; and therefore would 1 


Sir John have been aſſets to a creditor z and mult have gone to the execu- 
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booked upon tor or adminiſtrator of the baron; and this calc is much ſtronger 2 
the money where there 1s a reſiduary legatee z and therefore diſmiſſed the 7 
e, ge bill. 2 Vern. 295. Trin. 1693. Chicheſter v. Bickerſtaff. 75 
otherwiſe | | 5 
the authority ef that caſe is not to be maintained, being contrary to al! former reſolutions, EY 


and alſo to a late one. in the Houſe of Lords, of the Counteſs of Warwick v. Edwards. 


17. A. agrees for the purchaſe of land incumbered with mortgages 
and judgments; the purchaſe money was /dged in an indifferent 
hand to diſcharge the incumbrances, on ſettling the quantum, and 
exccuting aſſignments; but the purchaſor dies in the interim, and 
left ot aſſets ſufficient to pay his debts on bend. Lord Wright held, 
that the money was bound by the agreement, and muſt be ap- 

lied to pay off the incumbrances on the land. Ch. Prec. 174, 
Iich. 17501. Farr v. Middleton. The lands and money are 
mutually bound by the. agreement. Per Ld. Harcourt. Hill. | : 
1711. Ch. Prec. 323. Greenhill v. Greenhill. 

18, In equity, land agreed to be ſold ſhall go as money, and 
money agreed to be laid out in land as land; but guære, if money 
be articled to be laid out in land in a marriage ſettlement, upon 
failure &f iſſue, and there is no iſſue, but debrs by imple contract, 
whether this money ſhall be taken as land, and thereby defeat 
credit:rs ? Mich. 4 Annæ. 1 Salk. 154. (ſeems to be the au- 
thor's own memorandum, and quzre.) 

Oz za 2?- 19. A. before his marriage with M. agreed by articles to add 
FY Ae 700 J. to M's 7001. portion, and the ſecurities for the monies awere 


. Ch. : 
Conper,this aſagned to truſtees, and agreed to be inveſted in land, and ſettled on A. 
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for life, remainder 25 M. for ae remainder to the firſt Sc. ſon 


is tail male, remainder to daughters, remainder to the right heirs 0 

A. They intermarried ; A. died without iſſue, but made his will, 
and deviſed ſome lands to M. and deviſed the reſt of his real ęſtate 
in the county, and city of York, and elſeaubere in Great-Britain, 10 
J. S. And gave his perſonal eflate, and all his ſecurities for monies, 
70 M. whom he made executrix. Many of the ſecurities remained 
unaltered ; but ſome of the money had been put cut upon other ſe- 
eurities, and was mentioned to be in truſt for A. his executors and 
adminiftrators. Lord Harcourt ſaid, that the articles had, in 
equity, changed the nature of this money, and turned it, as it 
were, into land; and therefore, as to ſo much of the 1409]. as is 
ſubſiſting upon the ſecurities, on which it was originally placed, 
or on any other ſecurities, where no new truſt has been de- 
clared, it ought to be conſidered as real eſtate ; but whereas 250/. 
part of the 1400 l. had been called in by A. and placed out on other 
ſecurities, ia different truſt, that ſhall be taken to be perſonal 
eſtate; f. aſmuch as there being no iſſue of the marriage, it was 
in the power of A. to alter and diſpoſe of it, as againſt the heir at 
law, though not againſt M. and this placing out upon different 
truſts, he took to be an alteration of the nature of it, ſince his 
declaring the truſt to his executors ſeems tantamount with his 


| having declared, that it ſhould not go to his heir. Wms's 


Rep. 172. 176. Mich. 1711. Lingen v. Souray. 
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| her being 
much more than the proviſion intended by the articles, it muſt be taken as a ſatisfaction of 
nat ſhe would otherwiſe be intitled to by the articles. Abr. Equ. Caſes, 175; pl. 5. S. 
C. but is an abridgment only of Ch. Prec. and has not the point in Wms's Rep. 
S, C. cited Arg. ſays, that it appears by the decretal order, that there was an alignment of 
{ecurities to truſtees to be laid out in land, and ſettled, but that, ſome time after the marriage, the 
nutbend called in ſome of the money himſelf, and ſettled it upon the ſame perſons as by the marriage 
iettlement it was to be ſettled upon, and afterwards, by will, deviſed his perſonal eſtate to his wife, 
aint whom a bill was brought by the nephew as heir at law, and it appearing that 5-01. remained 
«pon the {ame ſecurities at his death, as at the time of the ſettlement, it was decreed, that that 700 1. 
would be looked upon as land, but the other which was actually taken out by him ſhould not be bound, 
and that the like diſtinction was 11 March, 1718, at the Rolls, in the Cale of Cuartin v. 
KoRNER, Sel. Ch. Cates, in Ld. Talbot's Time, 87, 88. Paſch. 1735. in Caſe of Lechmere v. 
Lacy Lechmere. —But Lord C. Talbot diſapproved the diſtinction, and ſaid, that none of the 
_ Cites did, nor was there any thing in reaſon, to warrant it; and that he was no ways ſatisfied, that 
that Cafe was reſolved upon that reaſon ; for in that caſe, the huſband had altered the truſts and the 
lmitations of it, Befides, in that caſe nobody had an intereſt but himſelf and his wife; and the 
Court, as appears by the decree, laid great ſtreſs upon the change of his intent appearing by changing 
ut; And in the Caſe of CUATLIN Y. KomNIX, the huſband alone was to have the benetit o. 
the articles, ard ſo neither of thoſe Caſes like the Caſe of Lechmere v. Lechmere. Ibid. 91, 92 


20. A. on his marriage with M. conveyed lands in truſt for 
himſelf for life, remainder t9 truſtees to ſupport Sc. remainder to M. 
tur life, remainder to the firſt Sc. ſon in tail male, remainder 
over; and af/ivned bankers aſſignments, (which are perſonal eſtate, 
and go to the executors) ts the ſame truſtees in truſt to pay the pro- 
fits to ſuch perſuns as would be intitled to the land ſo ſettled ; and in 
-aſe the principal fh2uld be paid in according to the act of parlia- 
ment, then the truſtees ſhould lay the monies cut in land, to be ſettled 
fa the ſame uſes. A. died without iſſue; the brother and heir 
| af 


Land, 


of A. brought a bill againſt M. and A's executor; and it was 
decreed, that theſe annuities, or banker's aſſignments, being re- 
deemable by parliament, were as a mortgage aſſigned to truſtees, 
and directed, when paid in, to be inveſted in a purchaſe, and 
ſettled as the fee {imple lands were above ſettled ; and therefore, 


though M. was to have an eſtate for life in annuities by the 


1 


jointure deed, yet after her death the annuities ſhould not be 
— upon as perſonal eſtate, ſo as to carry a moiety, by the 
cuſtom of London, to her repreſentatives, but as money directed 
to be laid out in land, and to be as real eſtate, to go to the plain- 
tiff after her death, as heir of A. Wms's Rep. 204. Trin. 1712. 
Diſher v. Diſher. 

21. A. died inteſtate, leaving 2 widow and two daughters; 
after his deceaſe 2001. in gold was found hid in a hole in the 
wall, and 2001. in ſilver in a box, beſides his ſtock in trade. 
The widow mv the 400 l. in a purchaſe of lands of inheritance, 
and ſettles the ſame to herſelf for life, remainder to her two 
daughters in tail, remainder to her own right heirs; both the 
daughters died without ifſue inteſtate ; the defendant as heir to 
the mother entered on the lands; plaintiff as next of kin, and as 
adminiſtrator to the daughters, brought his bill to ſubject the 
land to the 400 l. viz. to refund two thirds thereof, as being 
perſonal eſtate belonging to the daughters; and it was proved, 
that the ſaid ſeveral ſums were inveſted in this purchaſe. 'The 


Maſter of the Rolls decreed for the plaintiff, but upon appeal 


to the Lord Keeper, the decree was reverſed, as being within the 
reaſon of the Caſe of Kirk and WBB, lately affirmed upon an 
appeal in parliament, that money had no car-mark, and could 
not be followed when inveſted in a purchaſe. 2 Vern. 440, 
441. Mich. 1702. Kendar v. Milward. 

22. A. on his marriage with M. ſettled lands, and alfo ce- 
venanted to lay out 200 J. ¶ then in truſtees hands ) in the purchaſe of 
lands, to be ſettled on himſelf and his heirs. A. died inteſtate, liv- 
ing M. and leaving iſſue one daughter only; but in his life-time /- 
received 13501. part of the 20001. M. took out adminiſtration, and 
the daughter brought a MI for a ſpecifick performance of the 
covenant, and alſo for two thirds of the perſonal eſtate, under 
the ſtatute of diſtributions. It was held by the Matter of the 
Rolls, that the remaining 650 l. ought to be taken as land, and go 
to the plaintiff as heir, the diſpute here not being between the 
father and the party who was to pay the money, but betwixt the 


Heir and executor, who became intitled to the money, ſubject 


to the covenant ; and that it was the rather to be deemed a real 
eſtate, becauſe it was part of the marriage agreement, and made in 
confideration of a marriage, and marriage portion ; and decreed the 
650 J. to be brought before the maſter for the benefit of the 
plaintiff, being an infant} but would not decree it to be laid 
out in land, becauſe if the plaintiff ſhould die before ſuch ditpoti- 
tion, it would go to the heir of courſe. Was Rep. 483. 
Mich. 118. Chaplin v. Horner, 
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23. A. being a freeman of London, agrees on his marriage with 
NM. and covenants with truſtees, 0 add 1500 l. te the 15001. por- 
tion of his wife to purchaſe lands within two years after the marriage 
to be ſettled on A. for life, remainder to M. for life, in lieu and 
bar of dower and jointure; remainder to the iſſue; A. died, leav- 
ing M. and two children. Lord Macclesfield held, that, from 
the articles executed, the money was a debt, which A. was ob- 
hged to pay; that it was no part of the perſonal eſtate from 
that time, but muſt be looked on as land, and then it could be 
no bar of the cuſtomary part of the perſonal eſtate; that the 
cuſtom did not operate at all till the party's death, and then 
whatever perſonal eſtate was left, was to go according to it. 
Mich. 1718. Ch. Prec. 505. Babington v. Greenwood. 

24. Money was articled to be laid out in land 7 be ſettled on 
the firſt Sc. ſon i tail ; and becauſe the Court, in order to pre- 
{ſerve the chance to the ſecond ſon, would not decree the money 
to the eldeſt, but ordered it to be inveſted in a purchaſe, pur- 
ſuant to the articles, the eldeſt fon got one to lend him a purchaſe, 
and to ſettle it, with an intention forthwith to ſuffer a recovery, and 
to re-convey the eftate to the ſeller ; and though all this appeared by 
the maſter's report, yet the Maſter of the Rolls (after ſome he- 
ſitation) allowed it. Wms's Rep. 485. at the bottom, in an 
addition there, cites Paſch. 1723. v. Marſh. And 
the reporter adds a quære, whether the money might not better 
have been paid to the eldeſt fon ? 

25. On the marriage of A. with M. the manor of K. was con- 
weyed to the uſe of himſelf for life, remainder to the firſt Sc. fon in 
tail, remainder to himſelf in fee. And it was agreed, that 1c,o00.. 
fart of M's portion, ſhould be veſted in land, and ſettled as the manor 
ef K. was, and in the interim, to be placed out cn ſecurities, and the 
intereſt to go as the rents and profits of the maner of K. ſhould go. 
A. died, leaving B. his only fon ; B. the /on levied a fine of the 
manor of I to the uſe of himſelf in fee, and died without iſſue in- 
tetate, The manor of K. deſcended to E. as next heir, though 
otherwiſe a remote relation. Lord C. Macclesfield held, that B. 
had election to have made this moneyp or to have diſpoſed of it 
as money, but then he muſt have done ſomething to determine 
tuch election, which is not done in the preſent caſe ; that if there 
kad been ſo much as a parel direction from B. for the payment of 
the 10,000 /. to his adminiſtratrix, he ſhould have had a regard 
to ĩt; but that as to the fine it was immaterial, B. having as good 
a power to diſpoſe of the manor of K. or of the 10,0001. againit 
all but his iſlue before the fine as after; and iſſue he never had; 
and ordered the ſecurity for the 10,000 J. to be aſſigned; but 
decreed the arrears of intereſt, and a proportionable part of the 
intereſt of the broken part of the laſt half year, to be paid to 
B's adminiſtratrix. 2 Wms's Rep. 171. Trin. 1723. Edwards 
v. Lady Warwick. 

26. Lands were deviſed to truſtees and their heirs in truſt 2 apply 
the rents end profits until ſale, for the benefit of all his —— A.B. 

| 7 and 
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C. and D. and the ſurvivors and ſurvivor of them equa:ly, part and 
ſhare alite; and on further truſt, that as ſoon as the truſtees 3 E 
fee ng for the benefit of the children, they ſhould ſell the pre- 5 
miſſes, and apply the money for the benefit of his children, part and 7 
re alike ; the ſhares of the ſons to be paid at 21, and thoſe of 4 
the daughters at 21, or marriage. B. the eldeſt ſon, attained his 
age of 21, died inteſtate, leaving a widow, and no child. The 
aſter of the Rolls decreed the lands, thus deviſed, to be per- 
ſonal eſtate, and the widow to have a moiety of her huſband's 
ſhare, both of the rents and profits received in her huſband's life, 
and of the money ariſing by fale ; and upon appeal to Lord C. 
King, though it was objected that the lands were not abfolutely 
directed to be ſold, but as ſoon as the truſtees thould fee it ne- 
ceflary for the benefit of the children, his Lordſhip held, that 
this was within the rule of lands, by being deviſed to be ſold, 
becoming perſonal eſtate; that here the lands are deviſed to be 
ſold, and only the time of fale left to the direction of the truſtees, 
and affirmed the decree. Hill. 1725. 2 Wms's Rep. 321. 
Doughty v. Bull. | | 
27. A. deviſed land to be fold by his executors, and with the money 
to purchaſe an annuity of 1001. a year to J. S. for her life, out of 
which ſhe ſhould maintain her — ; and gave 30 1. to each 
child to be raiſed out of the ſaid annuity and perſonal eſtate, and 
the overplus of his perſonal eſtate he gave to J. S. who died ſoon 
after the ſaid A. Upon a bill by the adminiſtrator of A. for ſale 
of the lands, which was oppoſed by the heir, Ld. C. King held, 
that the intention of the will, was to give all away from the heir, 
and turn the land into perſonal eſtate, which mult be taken as it 
was at the death of A. and ought not to be altered by any ſub- 
ſequent accident, (as by the death of J. S.) and that being made 
perſonal eſtate, the heir ought not to have the rents till fale; and 
decreed the land to be ſold, and the money, as perſonal eſtate, 
to be paid to the plaintiff, he paying the children's legacies. But 
the heir at law vas ordered his cle. Mich. 1725. 2 Wms's 
Rep. 308. Yates v. Compton. . | 
28, Lands deſcended to the wife were charged with ſeveral 
debts, and baron and feme, for payment thercof, veſted the ſame 
in truſtees, to be fold, and the ſurplus. to be paid to baron and 
feme, as they by writing ſhould direct. They fold enough to 
pay the debts; the wife died; the hutband deviſed all his lands » . 
lying in &c. to his brother, and left.a daughter, who claimed the 
lands; but decrecd, that the land mult be conitdered in equity, 
as if actually fold, and muſt go as the money would have 
gone; and whether conſidered as money or land, it would have 
gone to the huiband, and the deviſe good. Paſch. 1727. Abr. 
Equ. Cafes 396. Collingwood v. Wallis. ST 
29. A. having fre neces, his co-heirs at Jaw, who had each of 
them ſeveral children, devifed a very conſiderable ute t triſteer, 
1 and their heirs, 7 be /old, and to put the money arifing by ſuch ſale 
4 | ils five equal ports and ſhares, arid out of, each fifth part or thare, 
1 . | 70 


— 


to fay 1000 J. a-piece ts the ſeveral younger children of each of his 
ive nieces, and the reſidue of the money of each fifth part, to be 
paid to ſuch of his ſaid five meces as ſhould be then living, and in caſe 
of their deaths, then their ſhares to be equally divided amongſt their | 39 1 
younger children, which fhould be alive at the time the dividends 
were, or ought to be, made; great part of this eſtate vos d 
many years fince, and the 1000 /. a-prece to the ſeveral children 
of the five nieces had been paid ; after which the nieces them- 
ſelves, being intitled to the remainder of the truſt eſtate, choſe nat 
to have it fold, but continued to recerve the rents and profits thereof, 
71 ve equal ſhares for ſeveral years ; and they being all now dead, 
the eldeſt ſon of each of them claimed it as a W truſt for 
their reſpective motliers, and that from them it deſcended to 
their eldeſt ſons as heirs at law; and the rather, for that all the 
purpoſes for which the truſt was created, being ſatisfied, their mo- 
thers might in their life- times have compelled the truſtees to have 
executed conveyances to them reſpectively, of the untold eſtate; 
and they, as their heirs at law, ſtood in their place, and had 
the ſame right; and that otherwite it would be in the truſtees 
power, by delaying or haſtening the ſale, to give the ſurplus to 
whom they pleaſed ; and that it was now years ago 
ſince the truſt was created, and yet great part of the eſtate re- 
mained ſtill unfold ; but the Court directed the reſt of the eſtate 
to be fold, and the money to be divided among the vounger 
children of each niece, according to the will, as it would have 
been if the nieces had dicd before the 10007. a-picce to their 
younger children had been paid, or before 1utticient of the eſtate 
could have been ſold for the raiting thereof, the teſtator plainly 
intending, that the younger cluidre: of each niece, not their 
eldeſt ſons, or heirs at law, thould ſtand in their mother's place 
and greatly blamed the truſtees for having ſo long delayed the 
tale. Paſch. 1727. Abr. Equ. Cafes, 396, 397. Davers v. 
Folkes. wo | | 
30. A. in conſideration of 6200 |. portion with M. by mar- 
riage articles, covenanted with truſices, to lay out, within one year 
after the marriage, the ſaid 60001. and ie make it up 30,500 in 
the purchaſe of lands, to be ſettled cn A. fer life, remainder to 
truſtces to preſerve, &c. remainder for jo much as would amount 
t5 800 J. a year to M. for a juinture, remainder of the awhole to the 
{ it, Oc. for of the marriage in tail male, & c. remainder to 
truſtees for 500 years to raiſe daughters portions, remainder to A. 
his heirs and . for ever. But if no daughters, then the term 
4% ceaſe for the benefut of A. his heirs and aſſigns for ever. After the 
marriage, A, purchaſed ſeveral eſtates in fee, but never ſettled them; : 
and hkewife purchaſed ſeveral terms, and died inteſtate, and wwith= 4 
out iſſue, leaving 1800 J. a year real eſtate to deſcend upon the plain- | 
165 his nephew, and heir at law. And A. further covenanted, ; 
that until the 30,000). laid cut as aforeſaid, intereſt ſbould be paid for ] 
the ſame after the rate of 5 1. per cent. unte the perſons intitled 
to the rents, Ec. of the lands when purchaſed. M. took out 
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adminiſtration, and the plaintiff by bill prayed an account of 
A's perſonal eſtate, and to have the covenant carried into exe- 
cution, his remainder, by the death of A. without itlue, now 
taking effect; and alſo to have ſome prrchaſes compleated which 
were left incompleat at A's death. It was inſiſted for defendant, 
that plaintiff was net privy to any of the conſiderationt in the cove= 
rant, and ſo could not compel M. to lay the 30,0001. out for 
his benefit. But if he could, that the 1800 l. a year /ands de- 
ſcended to him ought to be talen as a full /atisfafion. But both 
points were decreed at the Rolls for the plaintiff, the heir at 
law. And upon coming before Lord C. Talbot, his Lordſhip 
thought, that the intent of A. was, that the 30,000 1. ſhould, 
at all events, be laid out in land, and that though the 30,ce0 /. 
avas net depofited in trufleer handr, (in which cate he obſerved it 
ſeemed to be admitted on both fides, that it muſt have been 
looked upon as real eſtate) yet upon the Caſe of the Counteſs of 
WARWICK v. EDWARDS, where the money was decreed to go as 
land, though to a collateral heir, who was not within the con- 
ſiderations of the ſettlement, by which he ſaid he thought him- 
ſelf bound, he looked upon it as a ſettled point, that where the fe- 
curities are appropriated, the money ſhall go as land, even to a colla- 
teral heir or general remainder-man, unleſs there appears ſome 
variation in the party's intent; and nothing appearing to the 
contrary, but that the intent of A. remains as it was at the time 
of the covenant entered into, and ſo diſtinguiſhed it from the 
Caſe of KINGSTON [or LiIx CN] v. SowRy, he thought this Caſe 
fell within the common known rule, that money articled to be 
laid out in land, 1s to be looked upon as land. Sel. Ch. Caſes, 
in Ld. Talbot's Time, 80 to y2. Patch. 1735. Lechmere v. Lady 
Lechmere. | 

31. A. entered into articles with J. S. for the building an houſe an 
A's land, and agreed to give J. S. 10001. for the ſame, but be- 
fore the houſe was built A. died inteſtate. The fon and heir of A. 
and on whoſe inheritance the houſe was to be built, brought 
his bill againit the widow and adminiſtratrix, to compel — 
fpecitically to perform this agreement, and decreed accordingly. 

Vern. 322. Mich. 1694. Holt v. Holt.—8. C. cited by Ld. 
C. Talbot, who ſaid, that if a man articles for a purchaſe, and 


binds himſelf, his heim, executors, and adminiflraters, the heir is 


intitled to have the purchate compleated, and may compel the, 
executors to do it, as appears from the tid Cafe of Holt v. 
Holt. And faid further, that zwh-r-ver a man's defrgn apprors to 
zur n his perſonal ęſtate into land, this gives his heir an advan- 
tage which this Court will never take from him. Sel. Ch. 
Cates, in Ld. Talbot's Time, 91. Patch. 1735, in Cale of Lech- 
mcrev. Lady Lechmere. | 
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Land. 


(B) Where Money being ordered to be laid out in 
Land, and ſettled, Chancery will decree the Pay= 
ment, or inforce the laying it out, 


1. 1 N Chancery it was agreed, to be the conſtant practice of 

the Court, that if there be covenants te purchaſe an eſtate to 
ſuch and ſuch uſes, and money lodged in truſtees, for that pur- 
poſe, the Court will compel a purchaſe to be made to the uſes, 
though covenantor died before ; but if the Ai eftate is an entail, 
swith remainders over, and the perſen to take it be living at the tie 
of the death of him ⁊vbeſe money it is, there Chancery thall not 
compel a purchaſe for the ſake of the remainder ; becauſe tenaut 
in tail may deſtroy it as ſoon as it is created; and the Court will 
not do a vain thing. 12 Mod. 521, 522. Paſch. 13 W. 3. Anon. 
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making any purchaſe; the Court will not compel the executor to make a purchaſe for the heir, be- 


cauſe chat attached in himſeli, and is extinguifped in him. 12 Mod. 522. ut ſup. 


2. A. by will directed money to be inveſted in land, and to 


ſettle and intail the fame on B. for life, be paying 200 l. a-piece to 


L. and M. and after his deceaſe, to the heirs male of the body of the 
faid B. and the heirs male of the body of every ſuch heir mole, ſeverally 
and ſucceſſively, Sc. and for want of ſuch iſſue, 4 C. for life, Oc. 
B. had obtained a decree about the year 1690, for payment of 
the money to him, in regard he was to be tenant in tail, and 
might bar the remainders, and in 1703 died without jiſſue. Lord 
Cowper held, that though it ſhould be admitted that B. was te- 
nant in tail, yet the money ought not to have been decreed to 
him, but in equity the truſt ought to be ſtrictly purſued. But he 
lad, that foraſmuch as B. lived ten years after the firft decree and 
payment of the money de him, and probably, had it been ſettled in 


land, would in his life-time have barred the intail, i? was ie late 


now to fetch the money back from him, in caſe he was tenant in 
tail; and ſaid, quod heri non debet factum valet. 2 Vern. 551. 
Paſch. 1706. Legat v. Sewell and Weller. 

3. 2000 l. was agreed by marriage articles to be inveſied in land, 
is be ſettled upon the huſband and wife for their lives, reinainder 25 
the heirs of the body of the <vife by the huſband, remainder to the heirs 
ef the huſband. The wife died; then the huiband died inteſtate, 
and no purchaſe made by him, but he had the whole money in 
his hands. They left iſſue one fon and three daughters. Admi- 
niſtration was granted to the elde{t daughter. The ſon brought a 
bill againſt his ſiſter (the adminiſtratrix) to have the money paid 
him, he electing not to have it laid out in land; and in regard 
the ſon would have the intire intereſt in the lands when purchaſed and 


Jettled, and the ab/olute poaber ever them, the Court decreed him 


the money, and the adminiſtratrix to be indemnified; and ſaid, 
E 2 that 
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that under thoſc cireuniſtances to decree a ſettlement, would Be 


to decree 2 vain thing, which the ſon the next moment, by fine 
only, might cut oft. Ar-the Rolls, Mich. 1710. Wms's Rep. 
120. Denſon v. Benſon. 


10 ol. Lord C. Cover directed the tharcs of. C. and D. to be paid to them in money, according 


< their election. the words ot the 
their power the next moment to turn it i: 


limitation making au !*nency in cemmen, and they having it is 
to mor.ey. But the infant heir being incapable of making 


an clection, his ſhare was directed to be brought before the maiter, and put out for the infant's be- 


- 6efite 


Wms's Rep. 


K. C. cited 


VP 7 , 
2 Wms's 


Rep. 173. 
1 
a. 123. 


Fro, and ad- 
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an Caſe of 
FEiwards v. 


Beiider, if he Mould die in his infaney, tuch election might be prejudicial to his heir. 


389. Mich. 1717. Scely v. Jago. 


4. So where money was directed to be laid out in land, and 
ſettled n H. Hr life, remainder 2 her firſt, Sc. ſeu in tail, re- 
mainder #9 /uch fen in fte, and in the mean time the intereſt to 
go as the profits of the land, &c. M. and B. (who was her onl, 
{on) agreed to divide the money; viz. a third part to M. and two 
thirds to B. In this caſe Id. C. Parker ſaid, that ſince the fon 
might, by a fine only, bar theſe limitations, it would be in vain 


to decree a ſettlement which might be cut off the ſame momem 
it was made, and directed the truſtees to pay the money to M. 
and B. purſuant to the agreement, and to be indemnified ; but 
that if there had been les fins, or any perſon in * remainder, 
Wrms's Rep. 478. 


Lady War- 
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chance for he would not have decreed the payment. 


Trin. 1718. Short v. Wood. 
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7 
5 ont be maney, 2 F 8 
4 * Inet he bunte deter a Commun YOOUT' MY, there, in regard the tenant in tail may dels 
s fore tick recovery ſuflered, or in the vacation, when a recovery cannot be ſuffered, equity ought 
| K t, in violation of the. intent of the party, to decree payment ot the money to the tenant in tail, bug 
4 w decree a fettiement, chat the chance intended to the remainder-man may be preſerved, Wms 
-E Rep. 45 t. fays, it was cited by Ld. C. Parker as ſo determined in the Cafe of Colwall and Jr. 
#] $S4Ladweil. 
5 5 P. dy Id. F. $9 it ſcems to be, if the fon had been an infant, the Court | 
M1 1 would not have ordered payment of the money; for during the 
A was admit- infancy no fine could have been levied. Wms's Rep. 471. at the ; 
*M TED wt 5 2A 
.*h ted that it end of the Caſe of Short v. Wood, ut ſup. ( 
— | iht to be 5 5 1 
5 10, hecanſe the infant has no capacity to har the intail until of age, and may poſſibly die befofe 8 
„ 2 Vern. 552. Paſch. 1706. in Catc of Legatt v. She well. 10 
I This deere 6. A. on marriage with M. ſettled the manor of K. to the w/e 
„ of biniſelf for life, remainder 4% the firſt and every ether ſon of the 75 
i2 A. — as * A 2 S . .  #* . 
'By timed in marriage in tal, remainder 4% himfelf in fee. And it was agreed, h. 
2 the Houfe of that 10,000 J. part of A. porticn, ſhould be veſted in land, and , o 
71 3 Ibid. fettled as the manor , R. wwas, and in the mean time to be placed out w 
nt uhr. fecurities, and the intereſi te g as the rents and profits of the C9, 
# manor of K. ſhould ge. A. died leaving only one fon B. Upon is 


application to the Court by B. he being tenant in tail, remainder 
to himſelf in fee, the money would have been ordered to him; 
B. died without iffue, and the manor of K. deſcerided to E. in fee, 
who praying that the 10,000 l. being placed out on a mortgage, 


the mortgage might be atligned to her. Lord C. Macclesfield 200 
decrced the ſame accordingly, only his Lordſhip directed the in- for 
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Ihe queltion was, if thoſe things in the county of C. thall pals 


Land. | 42 


in the middle of the half year, he ordered, (as the reporter ſays : 

he underſtood it) that the intereſt ſhould not be taken as a rent, 
but ſhould be apportioned, and paid to the adminiſtratrix m pro- k 
portion. 2 Wms's Rep. 171. to 176. rin. 1723. Edwards v. 
Lady Warwick. 


(C) Grant or Deviſe of Lands good, where they se Fine: 
» : 5 , ; [(E. 3. 2. 
lie in ſeveral Places. Grant {H, 
| a, 4) and 
=_ 5 ; . other Prop 
. T E King ſeiſed of the reFory A. which extended into the Tales. 
counties of B. and C. by letters patents grants the rectary of 
A. in the county of B. to J. S. in fee, cum omnibus terris glebis, Oe. 


& alis hereditatibus cum ſuis pertinent. dictæ reftirie fpettant”. 


by ns letters patents, by thoſe words, dictæ reforie ſpectunt.? 
And it was urged, that thoſe things in the county of C. cannot 
belong to the rectory of M. in the county of B. And that it is 
not aided by the ſtatute of miſnoſmer or non-noſmer, &c, For 
the patent is ferved by the rectory in the county of B. and 
vouched a cale of a prebend which extended into diverſe towns, 
which the Queen granted by name of the prebend of D. in one 
of the towns, that nothing paſſed in the other town. But per 
Manwood Ch. B. the tithes in the county of C. ſhall paſs; and 
per Shute J. though they are not belonging to the rectory in 
the county of B. yet they are belonging to the rectory of 
A. and the words are (di rectoriæ ſpectant') which is to be 
intended to the rectory of A. generally, and not to the rectory 
pt A. in the county of B. Quere Savil. 55. pl. 118. 

2. If A. ſciſed of a manor extending into teu counties, vis. B. 
and C. and that in B. is land, rents, and ſervices, and that in 
C. only ſervices in groſs ; and grat is made of the manor of B. 
cum omnibus terris, &. & ſer417115 dicto manerio ſpectant. the 
ſervices of the other ſhall paſs as dis maneric ſpectunt. Per Man- 
wood Ch. B. Savil. 56. in pl. 118. 

3. If I grant all my many of D. in Norfolk to B. and all my land 
n England parcel of the ſaid maner, all the land thall paſs which I | 
have in any other county in England, which is parcel of the ſaid . 
manor, Per omnes J. But per Coke Ch. J. if I have a manor 
which extends into two counties, and I grant all my maner in one 
county, nothing of what is in the other county ſhall paſs; and ij 
18 9 I. 4. But in the caſe before, the ſubſequent words add to 
the firſt words, Roll. R. 407. pl. 43. Trin. 14 Jac. B. R* Anon. 

J. A. ſeiſed of land in the village of R. and alſo of lands in Ow. 6r. 
the village of 8. and both theſe villages are in the pariſh of R. d "hs 
A. bargains and fells all bis land in R. and covenants to levy a fine Fox. $3 
accordingly. Adjudged, that nothing of the land in 8. paſſed ;z S. C. cited 
for R. ſhall be intended the will of R. and not the parith ; for a * M94: 210 


. 


T7 ) 2 Roll. 5 ; 
recipe of lands of R. ſhall be ＋ _ of the village, and not 6. C | 
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—_ {Landlord and Tenant. 


S. C. cited of the pariſh. Noy. 17. STOCE v. Por, cites 39 H. 6. 14- Br. 
Cart. 8 1 

„ Ttreipais 11. 

Whitey v. Fermor. S. P. — . 261. b. pl. 27. marg. 


5. A. grants all his lands iz Darfeld, in the tenure of J. S. 
and F art of theſe lands were in another town, viz. in Wombell, 
an the whole land lay within the pariſh of Darfield; and in this 

che judge ruled, that the whole land did paſs; and Darfield, 
inn the firſt clauſe, ſhall be intended the parith of Darield, and 
not the vill only. Clayt. 61. Boiwell's Caſc. 


L 43 ] (D) Grant of Lands Good, where the Grantor, 
&c. has /cvera Lands in the ſame Place. 


1. A Made fecffment in fee of Bl. Acre, in the pariſh of D. to | 
* his youngeſt ſon, and his heirs, by deed, habendum after 


the death of A. and makes hvery ſecundum formam chartz, and 
fo all 5 and afterwards, having other lands in the ſame pa- 
riſh, conveys all his other lands in the ſame pariſh to his eldeſt fon, 
wt demiſed to the youngeſt ; and adjudg red, that the land in- 
tended to the ycungeſt does not paſs. D. 261. b. marg. pl. 27. 
cites Paſch. 6 Jac. B. R. Lee v. Eyre. 
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OO 4 What Things are removeable by the Tenant. 
Cxccutor 8 
8 — ER Dyer, there is a difference when 2. furnace i is fixed to th 
1 —_ the middle of the bouſe, and when to the wall; for the ter- 
C. E.;-4. mor may take it from the middle of the houle, but not from the 5 
_ - Bif- wall; for the aal is worſe for the taking it away, and there- cy 
Wie a fore it is wait. And to this Owen agreed. Ow. 71. 37 Eliz. 37 
7”; ror fixes E. B. Day V. Auſtin. r 
i 'D ing, , ” 
„es g in the ſand, ard EEE the 2 wal/s, he may tale it within the terry but if he permits it 
'fOo l til! the term be en: ed. me i Lor TH Ai i na 4 it; and the taxing of 10 "= ter mor, within 
term, is not waſt; fo rl be houſe is not imp rel dz it; ver Ningtmill J. and Gievil Serjeant; — 


2 04 nu. 22 * 359 * TP Er. CLattles, pl. 7. 64035 21 11. 
5 ' * 
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Lateran Council. 43 


2. Termor may pull down a sal made by him, and it is not 
walt; per 2 Juſtices. Ow. 71. in Caſe of Day v. Auſtin. 

3. Fatts, coppers, tables, partitions, were ſet up by a ſoap- 
boiker for the convenience of his trade, and who alſo paved the 
backſide, Oc. and theſe were taken in execution by the ſheriff on 
a fi. fa. and it was held good by Holt Ch. J. 1 Salk. 368. Mich. 
2 Annæ, Poole's Caſe.—Dyer's Fatt is not to be taken on an at- 
tachment, if fixed to the walls of the houice. Cro E. 374. Day 
v. Biſbitch. | | 

4. Things ſet up by leſſee for years, for the convenience of trade, 
are removeable during the term by the common law, and not by 


virtue of any ſpecial cuſtom. But after the term they are become 


a gift in law to him in reverſion, and are not removeable ; per 
Holt Ch. J. 1 Salk. 368. Poole's Caſe. 

5. Things ſet up to compleat the houſe, as hearths and chime 
ney-pieces, are removeable z per Holt Ch. J. 1 Salk. 368. Poote's 
Caſe, 

6. Hangings and l:oking-glaſſes are not furniture, but only mat- 
ter of ornament, and not to be taken as part of the houſe or 
freehold, but removeable by the leflee of the houſe; per Ld. 
Keeper. Wms's Rep. 94, 95- Hill. 1706, Beck v. Rebow. 


(A) Lateran Council. 


— —— —— 


4 


1. (HOUNCIL of Lateran was held, anno Dom. 1215, under Vaugh. 131. 


Pope Innocent the Third, and decreed againſt all p/ura- a 
IO. 43 O. In 


lities of whatever value. 4 Rep. 79. in Digby's Caſe. 8. C. 


name of Rog INS v. GERARD. It is fad to be held under Pope Alexander the Third, in anne 
1170, and continued till anno 1179, which was anno 26 Hf. 2. 


2. The Council of Lateran does not bind the King, being perſona 
mixta, unleſs where he voluntarily ſubmits to it. Jo. 387. Paſch. 
12 Car. B. R. E. of Hertford v. Lecch. 

3. The Council of Lateran was received in England as a gene- 
ral la2v, and of as great effect as an act of parliament, which con- 
cludes all parties. Hard. 191. Paſch. 1657. in Caſe oi Stavelcy 


V. Ullithorne, 


: 
o 
9 
= 
| 
by 
7 
vt 
- 
2 
1 


” " » "x" 
— 4 —— — _ 


— 0 
as; [2p * o 4 . * 


. 


r 
e <0 
— © * A. 


886 


AW 407 1 
$25 5 * 

4 41 2 
w* > $* * 
„ a 


„ 


. 


P oe 


I? 


* 


Fi 


YI 


22 
Wa, 
9, F442 


PX n 
„eee 
n 

x — 


"=> — — re ap — —ů eee 7 2 — * 
{ . — 2 A . 4 1 
wb 4% 9, gy *. — * * XI * Annes. 7 1 
r — N! ̃ ⁵.WU OR Oe Oe Raney ee i — 8 
= n * — . N * — — 


Letin. 


(A) Latin. 


Refolved 1. 36 E. 3. 15. L. Nacts, that all pleas, 2which all be pleaded 


Wo 3 5 5 in any Court ⁊ꝛwhatſaever qvithin this realm, 
rern Hall be plen dea, ſbetced, defended, an/wered, detated and adjudged 


branch, was in the Eugliſb tongue, but entered and iurolled i the Latin, Howe 
1 " beit the lnaus and cuſtoms of this realm, as alſo the term and proceſſes, 
Les bat as [hall be holden and kept as before this time hath been uſed. 
t the other 
branches they are declarative of the antient;z for of antient tinte, and ire the Congueſt the original 
writs, and 21! the procets and proceedings upon them, were entered in Latin; and infinite records 
before this time are extant entered in Latin, and yet for the better illuſtration of the truth, a deed in 
Enęgliſh. Latin, or Dutch, &c. may be entered either in a plea or ſpecial verdict. 10 Rep. 132. b. 
Mich. 1 Tc. B. R. Ofborne's Caſe. 

Words wiich paſs under the name of Latin, are of four ſirts. 1. Gord Latin allowed by gram- 
Nara. 2. Words fiznificant, and known to the ſages of the law, bu not allowed by grammarians, 
nor having any countenance of Latin. And theſe two ſorts are within this act. 3. Falſe ar incon- 


— 4 


924 


. graous Lain; this ſhall abate an original writ, but not vitiate any judicial writ, count, pleading, or 


Judgment. (For in all tuck caſes, falſe Latin ſhall be amended;) A mu'to fortiori, it ſhall not avoid 
2 gr ant or any deed, &c. and theretore neither faiſe Latin nor falſe Engliſh will avoid a grant or other 
dced, when the intention of the parties appears. Athly. Inſenjble wards. 10 Rep. 133. the ſecond 
Reſolution in Oſborne's Cate. 


S. C. cited 2. In precipe quod reddat, the wwrit was lis & heire, where 


1 25 G. it ſhould be (filio & Fredi and therefore it was abated. Br, 


zoxxr's Brief, pl. 49. cites 41 E. 3. 21. 
Caie, and 
there is alſo cited the 29 E. 3. 31. a. per Sharde J. That Latin is a language formal to put in writs, 
&c. and Engliſh is the language of the lay-gents. And yet when Engliſh or French is parcei of 4 
names there it thulibe permitted in a writ; and therefore if the name of a manor be A. Side X. 
he may demand it by a recipe by this name in Engliſh ; for it may be, that notwithitanding the 
name, the ſaid manor lies in K. and there fore if in præcipe he ſhould fay A. jarta K. the writ will 
ab ste, it any part of the manor extends into K. And it is there faid, that this alſo agrees with 
44 E. 3. 12. b. and2g E. 3. 31. And fo if the ſurname of one be Fitz. Fbn, he may be named fo in 
a writ; for if the writ de precipe W. Hlio Falannis, it will be a good plea to ſay, that his father has 
another Chriſtian name, as Richard, &c. and fo abate the writ, and fo it is held 29 E. 3. 39. b. 
44 E. 3. 12. b. and 13. a. 11 Aſſ. 29. 11 E. 3. Eftoppel 228. 10 E. 4. 12. a. And the reporter 
0 ] (as it ſeems) ſays, he has read, that one Flenry had for his ſurname, In the Hall, and 
[ 45 brought a writ by this name, which conſiſted of three Engliſh words, and well; tor 
his name is nt flenricus in Aula. andcites 29 E. 3. 2. a. ſo chat brevia tainoriginalia quam judicialia 
p<tuntur Auglica nomiaa. . . 


3. Where there ig no Latin word obvious, to ſignify the thing 
for which the action is brought, an Anglice will ſerve; as 
where it is for a teſter of a bed, there fulcrum lecti with an An- 
glice well enough. But where an obvious word gccurs, there, be- 

: cauſe by the ſtatute of 36 E. 3. all pleas ought to be inrolled in 
Latin, an Anglice will not ſerve, left the divine ſcience of the law 
ſhould be profaned by barbariſms. Jenk. 270. pl. 88. 
4. In an information for ſeditious words it was inſiſted by the 
counſel, and agreed by the Court, that the antient Rees 
all 


Latitat. 


and many later alſo, were uſed to expreſs the words in Latin, 
and this purſuant to the ſtatute of Ed. 3. which requires, that 
their legal proccedings ſhould be in Latin. Vent. 325. Hill. 29 
and 3o Car. 2. Harrington's Caſe. | 
An action upon the caſe was upon a promiffery note, and a 
demurrer for falſe Latin in the original, which was /ocarent ad 
computum for lecaret, &c: for the plaintiff it was ſaid, that falſe 
Latin, if immaterial, ſhall not abate a writ. Per Cur. in an 
action upon the caſe, the original ſets out the whole matter ſo, 
as that the criginal is as the bill; and therefore falſe Latin ſhall 
not vitiate it. But if it had been in a writ, for which there 18 
an exact form in the regiſter, then it would be bad. Judgment 
Reſpond” Ouſter. 11 Mod. 237. Trin. 8 Annæ, B. R. Dilling- 
ham v. Gately. | 
6. 4 Ges. 2. 26. Enacts, that all writs, proceſs, pleadings, 
rules, " records, c. fhall be in the Engliſh tongue 
only, Sc. | 


Latitat. 


(A) Latitat. hat it is, and the Intent of it. 


1. FH original of this writ was, that in antient time, 2vhi/e 
the King's Bench was moveable, and following the King's 
Court, the cuſtom was, upon commencing a ſuit, to ſend forth 
a writ to the ſheriff of the county where the Court lay, for the 
calling him in, and if the ſheriff returned, non eſt inventus in 
balliva mea, &c. then was there a ſecond writ ſued forth, that 
had theſe words, cum teſtatum eſt quod latitat, &c. and thereby 
the ſheriff commanded to attach him in another place where he 
may be found. Now s n the tribunal'of the King's Bench 
came to be ſett/ed at Weſtminſter, the former courſe of writ was 
held for a long time, firſt ſending to the ſheriff of Middleſex to 
ſummon the party, and if he could not be found there, then to 
apprehend him whereſoever ; but afterwards, upon pretence of 
cating the ſubject, and expediting juſtice, it was contrived to 


pe both theſe writs directed to the ſheriff of the county where 


he is ſuſpected to be. And by this writ, a man being brought 
in, is committed to the marſhal of the King's Bench, in whoſe 
| cuſtody, 
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Latitat. 


cuſtody, when he is, he may be ſued upon an action in that 
Court. Cowell's Interp. verbo Latitat. 

2. It was ſaid by the Court, that a latitat cannet ue out of 
this Court inte the county of —_— for if the Court removes 
out of Middleſex, then the proceſs muſt be a latitat; and in the 
county wwhere the Court is, the proceſs muſt be by bill, as it was in 
Middleſex before the Court removed. 2 L. P. R. 147. cites 
Hill. 1656. B. S. Abbot v. Camby. 


# 


3. The time when a latitat ifſued forth ig fraverſable, and may 


be averred otherwiſe than according to the teſte; per Keeling 
L 46 J] Ch J. which was agreed by the whole Court; for a relation ſhall 
| not work a wrong. If a man be taken in the vacation by war- 
rant without writ, and a latitat be procured teſted in the term, 
the teſte ſhall not diſcharge the wrong done after the teſte, and 
before the actual taking out the writ, but the plaintiff may take 
Hue that he profecuted truly. 2 Keb. 190. pl. 125. Paſch. 
19 Car. 2. B. R. Bilton v. Long & al. TE 
4. Latitat is only 1 bring the dejendant in cuſtodia, that the plain— 
tif may declare againſt him by bill, and after that the proceed- 
ings upon the latitat ceaſe. Vent. 28. Paſch. 21 Car. 2. B. R. 
Hanway v. Merry. I 
5. Latitat ic He original of B. R. and may be continued on re- 
latitt may Cord as an original writ, and is ſufficient to prevent the ſta- 
be continued tute of limitations. Carth. 234. Paſch. 4 W. & M. B. R. in 
7.y-ar: per Caſe of Culliford v. Blandford. 


Herne ſe- 
condary.— Sid. 57. in Caſe of Day v. Clinch. S. P. Sid. 60. Welden v. Gregg.———Tt is in the 
x8:wre of an original in the C. B. and fo hath been always held to be; per Roll Ch. J. Sty. 156. 
Mich. 1649- Cole, v. 5i>lze, 


Show. 3 54. 
S. C.—4 


Comb. 104. 6. A latitat was never conſtrued to be a commencement of a ſuit 
1 on a penal law, and the time muſt be reckoned from before the 


s Cc — filing of the bill; per Holt Ch. J. but per 3 J. contra. Vid. 

Carth. 135. Show. 354. Culliford v. Blandford. 

8. C. and P. 7. Note, It is a general rule, that where a defendant appears 
voluntarily, 1t thall be of no force, unleſs the plaintiff ſue out 
his latitat, or bill of Middleſex, within a fortnight. Comb. 244. 
Paſch. 6 W. 3. B. R. Anon. 

8. In nit the plaintiff produced a note, dated 18 Apr. 1724. 
for payment of 601. The defendant produced a receipt under the 
plaintiffs hand ſhewing that defendant was to have 6 weeks from the 
date of the note to pay this money; and therefore inſiſted that the 
plaintiff cannot maintain this action, becauſe the proceſs againft 
the defendant bore teſie 18 May, fo that the 6 weeks were not yet 
expired. But it was anſwered, that the declaration was of 'ITi- 
nity-Term, which was above 6 weeks after the date of the note, and 
that is the only thing of which the Court ought to take notice; 
for the criginal proceſs is only tu bring the defendant in cuftodia ma— 
r-challt, which may well be before the cauſe of action. And 
the Court held that to be the conſtant difference; for the plain- 
wit may fre out a Hatitat before the canſe of the action, but he can not 

declare 


= 
— 


EY 
SE, 
* 
45 
g 
N 
2 * 
i 


Law. 


declare till after the cauſe of action ariſes. 8 Mod. 343. Hill. 
11 Geo. Perry v. Kirk. Nor can he arreſt upon it before the 
money is due. Vent. 28. Hanway v. Merry. 


Law, 


— —— 


(A) What is or may be ſaid to be, or not to be * Law. 


I. ( Oant all;wwance in many caſes doth make law. 2 Inſt. 26. 
399. Jus venit, quod uſus comprobavit. Ld. C. Elleſ- 
mere's Poſtnati, 35. cites it as ſaid by Bracton. 

2. What hath been a/wways uſed and obſerved, is to be taken 
for law. Cro. 732. Mich. 41 & 42 Eliz. in Caſe of Forth v. 
Harriſon. 

3. A thing received in the country as a law, and without prece- 
dent or authority to the contrary, it ſeems is to be taken for law. 
gee Nuſance (F. 2) pl. 1. 

4. We mult not always conclude a thing not to be law, be- 
cauſe tis inconvenient ; but that for which there is neither practical 
cullojm, gudicial precedent, or act of parliament to warrant it, may 
well be judged to be ſo. 2 Vent. 7. Hill. 21 & 22 Car. 2. C. B. 
in Caſe of Crow v. Ramſey. EE 

5. The /aws of all nations are doubtleſs raiſed out of the ruins of 


the civil law, as all governments are ſprung out of the ruins of 


the Roman empire; it mult be owned that the principles of our 
law are borrowed from the civil law, and therefore grounded on 
the ſame reaſon in many things; per Holt Ch. J. 12 Mod. 482. 
Paſch. 13 W. 3. cites Juſt. Inſt. lib. 4. tit. 5. de Lege, in Caſe 
of Lane v. Sir Robert Cotton. 


) Divifon of Law. 


I, THE Law conſits of three parts, viz. 1. * Common Lanv. 2. Sta- 

tute Law. 3. Cuſtom. Statute law corrects, abridges, and 
explains the common law. Cuſtom takes away the common law. 
But the common law corrects, allows, and diſallows both ſtatute 
Jaw and cuſtom. For if there be repugnancy in ſtatute, or unrea- 
ſonableneſs in cuſtom, the common Jaw diſallows and rejects it 
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47 Law. 


Tir. 344- 2- per Coke Ch. J. 2 Brownl. 198. Trin. 10 Jac. C. B. in Caſe of 


N Fe 5 Rowles v. Maton 
dur the third | 
diviſion into cuſtom, is expreſſed there by par /icular cuſtoms, and gives for reaſon of adding the 
word particular) becauſe it it be the g-rrva! cuſtom of the rem it is part of hd 
Particular cuttoms are to be proved. Ihid.-——The cuſtoms muſt be founded an reaſon, and uſed 
time out of mind ; and the conſtruction and determination of them belongs to the judges ot the realm. 


Co. Litt. 344. a. 


cites 8 Rep. Dr. Bonham's Caſe. 


2. There are d:ver/o laws within the realm of England, As 


See Preroga- i. Lex corn. 
tire, 
Ita lex eſt 


| 2. Lex & conſuetudo partanent:. 
ab omnibus ; 


guerenda, a multis ignorata, a paucis cognita. Co, Lirt. 11. d. 
Lex parliament! ; /ex terre, and if a queſtion concerning it lath ariſe in a cauſe, of which the 
King's Bench has proper conulance, the King's Bench may adrugge 1# it, as tire Spiritual Courts de 
of temporal judgment, as patents deeds, &c. 
nuſancc of the acceflories and incidents. 
Knowles cites Dy, 60. 
And this holds in cate of privilege of parliament, as in Sir Grorngce Brexyox's Caſe. 
14 Car. 2. C. B. where filing arorigiral again a fit 
lege. 12 Mod. 64. King and Queen v. Knowles. 


IA writ of error in parliament, if a term intervenes after the teſte and be fore the return, hath 
been adjudged to be no/zper/ed-as ot execution. 12 Mod. 54. King and Queen v. Knowles. 

Sz on a habeas corpus, the King's Bench hath determined <uhat continuance a commitment by 
Farmen hall have. 12 Mol. 64. King and Queen v. Knowles. 

That can de no law or cuſtom of parliament, which is not grounded or precedents; and there is 


none that ever any man's inheritance was determined per legem & conſuetudinem parliament. 
t2 Mod. 64. King and Queeny, Knowles. 


For the conuunec of thc principal draws to it the co- 
12 Med. 64. Trin. 6 W. & M. King aud 


Men v. 


Trim. 
ting member, was adjudged no breach of pri- 


I ke Law of 2. Lex ratur eo. 


* . * * . '* * - 0 2 5 * 
tat which God, at the time of the creation of the nature of man, infuſe intohis heart for his pre · 
iervatipn and direction, and this is lex aterna, the moral law, called alſo the lawot nature 


and by 
tc 


4 2 5 . 1. 3 G CE . 3 1 - 4 7 . 1 . 

AK, an fer with me finger OJ (04d in tne heart 97 man, were the Pt TIK ot (06 A long tine 90. 
1 ** — : : : Me" "0. * 
verne d be fore tliat lau wes written by Votes, who was the firit reporter or writer vi law in the wor. 
7 Rep. 12. b. Trin. Jac, Calvin's Caſe. 


The come 


eee 4. Lex communis Angliæ, the common law of England, 
„ „„ ſometimes called lex terre. 


roller inan 


part of it Sr the II g Court of Parliament, and if it be not abrogateꝗ or altered by parliament it ſtil! 
remains, Co. Litt. 1:5. b. The common Jaw is the Auer perfettion of reaſon. 2 luſt. 
0 48 7 179.—1t :; a dangerous thing to alter or ſhake any of the fundamental rules of the 
common. dae, which in truth are the main pillays and ſupporters +7 rhe fabrick of the 
— 2 Inſt. 74.—8. E. 4 13 The common laws are aptly and properly called the laws 
oy Kugland ; becauſe they are appropriated to this kingdom, as moſt apt and fit for the government 
„e «a7 ”—_—_— Ines $57 ke £ SI . g ® © 
thereot, and have no dependance apo any toreign law uhatſogver, no not even upon the civil or com- 
on canon] law, other than in caſes allou ed by the laws of England; fo as the common! law of 
Tus land is proprium Juarty mods 15 the kingdom England. 2 Iuſt. 98 4 Ba 
; Ihe common la of England is grounded en the law of Gol, and extend: itfelf to the original 
* nature, ad the univerſal lau of nati hen i * 
: 8 of | ns , * dt] Verla tan of nations, When it reſpects the church, it is called lex ecclenæ 
1 i {2204 Charta, cap. 1 Eccictia Anglicana hab-at omnta ſug jura integra & illa(a. 
init 2 pects he Ne and the King, it is ſometimes called lex coronæ, as in fiat, 25 E. 3. 
cap. I. Lex coronæ Auge eſt & ſemper {uit, &c. 5 ; : LS” 4 
Ad jur2 regia ſpectat; = ad con As = nd ſometimes lex regia, as in Regiſtro, fol. 67. 
- 2 - 4 t an * : ervationem jurium coronæ noſtræ, and ad jura regia ne de- 
re ant, &c. en it reipects he common {ubrefti, it is call 
4 * . . , 2 
cap. 29. Nift per legale judici | A lex terra ; a5 in Magna Charta, 
FR) 4 * Sale JUCICIUM parium Ve: per legem terre. Vet in all theſe caſes it is compre- 
5. 1 1 . 
. * 4 1 this general term, the common laws of England Ld. C. Flleſmere's Poſtnati, 32, 33. 
. 3 upon tu A rs þrars and principal parts, &y twbich it is 12 l lrarned or known, 
; ; 10Wn prince antig 12 x 
** principles and maxim and antiont cao, aga;ntt which there never hat h been, 


noe 


— 


Law. 43 


dt ought to be any diſpute. 2. Where no ſuch principles are, then, former judgments given in like 
tet. Ls. C. Elleſmere's Poitnati, 35, 36 

And Ld. Ch. J. Hale favs, the tormal conſtituent parts, as he may call them, of the commom 
law, ſeem to be principally theſe 3, viz. 1. The commer uſage or cuſtom and practice ot this king- 
dom. 2. The anthority of [A of) parliament, introducing ſuch laws. And 3. The judicial d- 
tin of Courts of juſtice, c:n/27.7 19 one another, in the ſeries and ſucceſſions of time. That it is 
til uſage which gives power ſometimes to the canon law, as in the Eccleſiaſtical Courts; ſometimes 
to the civil law, a+ in the Admiralty Courts; and again controlls both when they croſs other cuſtoms 
eetcralty received, That what we now take for common law were undoubtedly acts ot parliament, 
tizough not 20w to be found of record, they being perithed and loſt. That as to judicial deciſions, it 
is true that though they ding the parties as a law as to the particular caſe in queſtion till reverſed by 
error or attaint, vet they have great weight and authority, eſpecially when confunant with thoſe of 
fo'mor times. Hale's Hit. of Common Law, 65, 66, 67. | 

Copyhelde, and all other parts of the common law, were at firft eſtabliſhed by a of pariiament 
till the records of them came to be loſt; per Ld. .Macclesticld. Trin. 1721, Ch. Prec. 574. un 
Cale of Sir H. Peachy v. D. of Somerſet. 

Fur mote of this divition of the law, called the common law, fee Hale's Hiſt, of the Commog 


Las, CD, I, 2 5 4» * 


5. Statist lan, viz. Jaws eſtabliſhed by acts of parliament. 
6. Conuetudines, cuſtoms reatonable. No law or 
2 cuſtom of 


England can be 74benatway, abrogated or annulled, but by axthority of paricament andy. 2 Int. g7. 6196 


7. Jus belli, the law of arms, war and chivalry. In re- 
publica maxiune conſervanda ſunt jura belli. | 
- 0 . * . . 50 . 
8. Law ecclefroftical or canon, in Courts in certain caſes. Which | 
. iikewite 
ci'!od Law Spiritual, and ſuch are allowed by the laws of this realm, as are ot again/? ihe comman 
{A IW, i 1ereot the Kings Prerogatiye 15 2 principal part, ngr tbe ſeatutes and C 1 the realm; 
and icgulartyy according to ſuch eccieftaitical laws, the ordinary and other ecclciialtical wdges de 


proceed in cauſes within their conufance. And this juritdiftion was fo bounded by the ancient 
common laws of the realm, and io declared by act ot parliament. Ca. Litt. 344. a Aud fee 


Halc's Hiſt. of the Law, 27, &c. and Ibid. 71. 

25 H. 8. cap. 19. J. 2. Prehibits the executing any canons repugnant 3 the King's prerogative, 
or ty ihe cuſtoms, laws, or ſtatutes of this realm, : 

Privy ded that all canons, conſlitutions, ordinances and ſyn dais provincial, vat vet ugrant to the 
King's preregative, nor te the cuftums, laws, or ftatuies of is cin gdm, fhail ve t ujed ard exe- 
cuted, noatwil h/tanding this ac. 

It appears by the words (ad lxdendum dignitatem Reg), and (in præjudicium Domini Regis & 
goromne fue}, in the ſtatute W. 2. cap. 43. that inrrouchment of juriſdifticn by Eccleitaiticat 
Judges contrary to the King's laws is crimen iu majeſ/atis, 2 Init. 466. 


9. Law civil in certain caſes, not only in Eccleſiaſtical 
Courts, but in the Courts of the Conitable, Marſhal, and Ad- 
miralty; in which Court of Admiralty is obferved the law «f 
leren in the 5 R. 1. and fo called, becauſe it was publiſhed in 
the iſle of Oleron. 
o 10. Lex fareſtæ. | The laws of 


the foretſt ara 


gene ral, becauſe they relpet all foreſts alike ; they are likewiſe particular, becauſe they relate 
0 toreits, and to no other places, They conf? principally im three things, wt. In the prejrrwalion 
and continuance of the place to be a foreſt ; in the pretervation of the xert, which are the gre n 
woods and coverts there; and in the preſervation of ie wer iſor, which is every beatt of the tore 't 
and chaſe, that being a general word for all; and there can be no tre!paſs committed [ f ] 
zu the toreſt, but it muit be in one of theſe particulars, Manw. Foreit Law 205, 49 


; aw of marque and repriſal. Vid. Prero- 
1 one "P * gallve. (N. a) 


A merchant 
alicn who is 
here 


12. Lex mercatoria, | 
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49 Law. 


here by ſaſe conduct, is #27 bound to ſue according to the law of the lard, to wait the trial of twelre 
men, and other folemnities of the law of the land, 6x7 ought to ſue here and ſal! be determined ac- 
eording to the law of mature in be Chancery, and ought to ſue there de hora in Ham, and de die in 
diem, tor the ſpeed of merchants, &c. per the Ld. Chancellor; and he ſeid turther, that merchants, 
Sc. ſhall vt be 6-und by our flatutes, which are iniroduftive of a new law, but | where] they are 
declarative of the old law, viz. the law of nature ; and though by their coming here, the King can 
compel them to ſtand to the right, yet it ſhall be ſecundum legem naturæ, which is by ſome called 
Law- Merchant, which is the univerſal law throughout the world. 13 E. 4. 9. b. 10. a.—Br. De- 
nizen, pl. 5. is a very ſhort note of this. | 

The law of merchants is 4 branch of the law of nations ; and merchants are favoured in our law, 
as neceſſary for the public weale, and as they employ all other trades, and tranſport their wares into 
other countries. Arg. Palm. 4, 5. in Caſe of the King v. Culack & al. » Roll R. 114. S. C. 
Arg. ſays, it is impoſſible that the municipal laws of any kingdom ſhould be ſufficient for ordering 
the affairs and traffick of merchants, and there ore the generality ol this law has obtained the name 
of Law-Merchant in our books; and of this law there are ſeveral poſitive and genera/ rules. 1. That 
gnerchants ought nit to be hindered or delayed, but ought to have the ſpeed eſt diſpatch that may be. 
2. That “ all merchants coming > the fiaple, a.] be ordered by law-merchart, and not by the law 
of the land. 3. It the goods and mrrcbandiſes of our merchants are ſeized by ary other naticn, and 
ſpoiled or waſted by them, ve may /cize all the goods of their merchant's here, ti | ſatisfaction made, 
and of this there is a notable record in 3 E. 1. Mem: 19. which ſays, that it 1s /*cundum legem mer 


caeram & conſuetudinem regni, to which Montague Ch. J. agreed, ſaying, it is true, and is like to 


the taking goods in Withernam till reſtitution of the goods be made to be replevied. ——* 27 E. 3. 
Kat. 2 cap. 2. Statute Staple, 

If alien merchants ſue for a debt in Chancery, they are to be treated according to the law of mer- 
chants and of nature. Jenk. 164, 165. pl. 16. 

The judges ought to take notice of that which is uſed among merchants, for the maintenance of traſ- 
ck. Yelv. 136. Mich. 6 Jac. B. R. in Cafe of Pierſon v, Pounteys, —Brown!. 102. S. C. S. P. 
And it is part of the common law of this kingdom, and if any doubt ariſe to the judges about their 
cuſtom, they may ſend for the merchants to know their cuſtom ; per Hobart Ch. J. Winch. 14 Mich. 
19 Jac. in Caſe of Vanhcath v. Turner. 

The law of merchants is jus gentium, and the judges are bound to take notice of it; per 3 |. 
Show. 3 18. Mich. 3 W. & M. B. R. in Caſe of Mogadara v. Holt. —— Though the Court is to take 
notice of the law of merchants ; yet they cannot take notice of the cuſtom of particular places, Re- 
ſolved 1 Salk. 125. Paſch. 3 W. & M. B. R. in Caſes of Hodges v. Steward. Ibid. 443. Mich. 
4 W. & M. B.R.inLeTHuL1tx's Caſe, it was ſaid by Holt Ch. J. That we take notice of the /awws 
of merchants that are general, but not of thoſe that are particular uſages. 


See Prynne”s 13. The laws and cuſtoms of the iſles of Fer/ey, Guernſey, 


Animadver- 
203. cap. 69, 70.» See 4 Inſt. 282. cap. 69. of the iſie of Man, and of the law and juriſdic- 


tion of the ſame, and 285. cap. 70. of the law and juriſdiction of Jerſey and Guernſey, And ſee 
Guernſey, &c. ſupra. 


It is called 14. The law and privilege of the Stannaries. 
Starnaria : 


from Stanmum, becauſe the Lord Warden hath juriſdiction of all the tynne in Cornwall and De- 
von. Vid. 4 laſt. 229, &c. cap. 45. of the Courts of the Stannaries. 


15. The laws of the Faſt, Weſt, and Middle Marches, 
which are now abrogated. Co. Litt. 11. b. 5 
3. Something might here be ſaid of the feudal law. As 
to the time of the original inſtitution of feuds, there ſeems to be 
great uncertainty, authors differing very much therein. Some 
aſcribe it to the time of Conſtantine the Great, and that he was 
the firſt inſtitutor of them; others, as Sir H. Spelman, in his 
Gloſſary verbo Feodum 216. takes notice, that ſome aſcribe it 
to the Gauls or Franks, others to the Lombards, and others to 
the Germans : however, the ſame author ſays, that feodorum 
inventum peperit rei militaris neceſſitas; and ibid. 217. that it 


may be ſaid of tlic feudal law, as of other unwritten laws, tem- 
Polis 
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poris eam eſſe filiam, ſenſimque ſucereſcentem, ediQis principum 
auctam indies & excultam. And ſays, that what our lawyers 
call copyholds, and which they ſpeak of, as held at the will of 
the lord by copy of Court-Roll, explains to us the ancient na- 
ture of feuds. And again, as to its being introduced hither, he = 
ſays, page 218. That feodorum ſervitutes in Britanniam noſtram 
primus invexit Gulielmus Senior, Conqueſtor nuncupatus, qui 
lege ea e Normannia traducta Angliam totam ſuis diviſit com- 
militibus. And afterwards, that mos in conferendis feudis ſolennis 
uit, non repentinus, non temerarius And ibid. pag. 216. 
ſays, that feodorum noſtrorum origo & antiqua ſcientia e 2 
feodali (juriſconſultis noftris nimium incognito ] expetenda ſunt. 
Ld. Coke, in his otherwiſe very learned Commentaries on 
the Tenures of Littleton, has faid ſo very little of it, (though 
the ſubject matter of the book led him directly to it, as the 
ſource of what he ſo largely otherwiſe expatiated upon, and 
whence he might have cleared many obſcurities), that it ſeems 
even that great man had (as Sir H. Spelman above complains) 
£ conſulted it very little. But the late Ld. Ch. B. Gilbert, who 
a bo drew deep in that ſo much neglected fountain, has manifeſted 
: the great uſe of that law, in explaining thoſe ancient tenures, 
1 and the manner of transferring eſtates in thoſe ancient times, 
and thereby illuſtrated many of the parts thereof, not thoroughly 
| underitood before, and ſo opened a way for a clearer apprehen- 
e ſion of the very reaſons of thoſe tenures, and of the manner 
8. of transferring them; and it would be high injuſtice to the me- 
mory of that great benefactor to the law, not to acknowledge 
the obligations the ſtudents thereof are under to him. And the 
„ like may be ſaid of another reverend perſon now living, the 
author of the Introduction to the Laws of Tenures. To which 
I ſhall only add what my Ld. Coke in his Littleton 183. b. tells 
ee us, that ſcire proprie eſt rem ratione & per cauſam cognoſcere. 
4. The common law takes conuſance & the law of the con- Br. ac os 
fable and marſhel ; for in appeal of death it is a good juſtiſica- 1 3 
tion, that the deceaſed appealed him of treaſon before the con- 7 — 
e- ſtable and marſhal, by which they combated there, and the de- —Br. Jurit- 


fendant vanquithed the deceaſed to death; and this is 2 good juſ- — 
tification at the common law; per Needham J. And Afhton 11. 6. 21.— 
ſy and Moyle agreed that the common law will take notice of the The maria! | 
F dau of conſlable and marhal ; nevertheleſs Priſot contrary. But end » | 
As after they three had ſaid as above, Priſot did not deny it. And an- * 
be the common law will take eonuſance of the ecclefiaſtical lau. Br. law, waria- 
gt Treſpaſs, pl. 197. cites 37 H. 6. 2. 3. ox _ 
1 cofion and circumſtances requiie, according to the articles of war z per Holt Ch. J. 6 Med. 129. 
x Irin. 3 Ann B. R. Anon. 
: Pi | | 
to 5. There is no /awv or precedent obligatory to the ſovereign | 
1m Court of one country o put in execution the ſentence of any Court in | 
If another country. For par in parem non habet imperium. And | 
m- ſuch proccedings in another country thall nt. be called rer gu- | 
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dicata, nor prevent a new inquiry againſt a perſon” and his goods 
under the direction and protection of the laws of the country, 
MS. Tab. tit. Juriſdiction, cites 30 Aug. 1715. Goddard v. 
Swinton. 


(C) Law Common, Canon, Civil, and Statute, 1 
dich ſhall be preferred. 


5 W HERE the common law and fatute law concur, the com- 
mon law thall be preferred. 4 Rep. 71. Trin. 33 Eliz. 
C. B. Hynde's Cafe. ——Per Foſter J. Raym. 7.— Co. Litt. 49. 
rt Go 
Before the 21 H. 8. of Pluralities, the common law was 
paid in this point by the canon law. Arg. Mo. 436. Hill. 
338 Eliz. 

1 , 3. Common law takes notice of the civil law in the Court of 
Admiralty, Court of Conſtable and Marſhal ; and of the law 
between merchants; and of the canon law in Courts Eccle- 
ſiaſtical. And if any caſe happens at common law for which there 
ig no precedent, common law thall judge according to the law of 
nature and the public good. Jenk. 117. pl. 33. bid. 97. 
pl. 88. cites 8 E. 4- 12. 3H. 6. 2. Hob. 11. Br. Caſes, 481. 

5 Ned. 199%. 4. Canem law is not admitted here, but as far as it has been 

eee received from time immemorial; per Holt Ch. J. Salk. 299. 
Mich. 10 W. 3. B. R. the King v. Raynes. 


canon law 


throughout 
the whole church; per W nittock J. And Doderidge ]. ſaid, that the law of the Engliſh church is 


not the law of the Pope, but is A extracted num the ancient canons, as well general as national. 


Lat, 234.——Sce Dav. 69. b. &c. in Cafe ot the Commenda, 


The act of 17 Car. 2. 3. of union of churches, ſhall be 
confirued 95 the canon law. 8 Mod. 5. Mich. 7 Geo. the King 


v. Archbiſhop of Armagh. 
6. The civil law, and not the canon law is the rule for con- 


ſtruing the Statute of Diftributions, as to the computing the 4 


grees of proximity ; per Maſter of the Rolls. Tr. 1722. Ch. 


Prec. 593. Mentney v. Petty. 
To he canon [aww is the original ground of the privilege of the 
clergy, and is ſo far in force as received in England. 2 Hauk. 


PI. C. 337. cap. 33. f. 2. 


(A) Lawſul 


25 


Lawtul Prize. 


(A) Lawful Prize, 


. A Merchant ſhip was taken by a Spaniard emmy, and 2 
month after an Englith merchant with another ſhip re- 
?akes it from the Spaniard. The ſhip being gained by battle of 
an enemy, neither the King nor the admiral, nor the parties to 
whom the property was before, ſhall have it, and a prohibition 
granted. 2 Brownl. 11. WEsToN's Caſe, cites 7 Ed. 4. 14. 
2 & 3 P. & M. D. 128. b. Unleſs they claim it the day in 
which it was retaken, ante occaſum ſolis. Jenk. 201. pl. 22. 

2. Where goods of any ſubject of a foreign prince in amity 
with our King, are taken by an enemy of that prince, and thole 
goods come to the hands of the Englith, they cannot be regained 
from the Engliſh; for they were taken jure belli. Jenk. 201. 
pl. 22. | 

3. If a ſhip be taken by piracy, or if by letters of mart, and 
be not brought infra prefidia of that king by whoſe ſubject it 
was taken, it is no lawful prize; and the property is not altered, 
and a ſale in ſuch caſe is void. Mar, 110. Trin. 17 Car. Anon. 

4. Where the queſtion is prize or not prize, no probibition 
*. go. Sid. 320. Hill. 18 & 19 Car. 2. B. R. Thompſon v. 

mitli. 

5. A juſtification of the taking a prize as captain of a man of 
war, and condemnation in the Admiralty Court, 1s not ſuthcient. 
Show. 6. Paſch. 1 W. & M. Beake v. Tyrrel. But mult ſhew 
ſome ſpecial cauſe for which ſhe became prize, and what Judge 
gave ſentence, and to whom ſuch Court of Admiralty did be- 
long. Carth. 31 8. C,—— 3 Mod. 194. S. C. 
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(A) Length of Time. How it ſhall ect. 


I, JSJUNCTION was granted to ſtay Init on an old ſleeping IO 
deed of annuity which was newly Itarted up after 40. years, ate. 


Vor. XV. yy | 12 Car. 


„ 
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12 Car. 1. 1 Chan. Rep. 108. Southcot v. Houthcot, —Ibid. 144. 
1; Car. 1. Bales v. Proctor S8. P. | 
2. Annuity during the life of A. and B. A. dies, B. makes 
no claim in 340 years, the Court ee; it as a truſt, and de- 
creed the eſtate to be dilcharged. ar. 2. 2 Chan. Rep. 219. 
Bonington v. Walthall. 
— 3: Iwo „sint executeærs ſubmitted diſputes about the teſtator's 
Awards. ef tate to e eee , who made an award; about 12 years after 
once of the executors dies ; the ſurviving executor to whom an 
account was awarded to be made by the other, having made 19 
demand in all that time; yet the award was decreed to be per- 
formed by the executor of the co-exccutor. Trin. 30 Car. 2. 


Fin. R. 384. Sweet v. Hole. 
1 It was ſaid by Mr. Fazakerley, that it never was deter- 
_ Baneruzt, mined, that an a7 of bankr uptcy could be «caved or purged. Hee 


' Sel. Chan. Cates in Ld. Talbot's time, 243, 244. Mich. 1734. 


De G Gols v. Ward. 
88. Dond 76 pay 500. ot 9 days end was never ſued for till 2 
LETS. years. 2Httf, though the defendant was always nece{/itsus and a pri- 
ſoner, and the þ laintiff a man of werth ; the Court conceived the 
ſaid money to be ſatisfied, it not being demanded in 22 years, 
and decreed the bond to be delivered up to be cancelled. 
10 Car. 1. Chan. Rep. 78. Coles v. Emerton. And 19 
Car. 1. Ibid. S. P. Carpenter v. Tucker. 
6. A bond of 200/. penalty without condition entered into 
by the plaintiff to the defendant, to fave the defendant are 
againſt a bond of 2001. The ſaid bond being 23 years , and 
not ſucd in that time, was decrecd to be delivered up to be can- 
10 Car. 1. 1 Chan. Rep. 88. Geœoffry v. Fa 
7. Judgment 5 „ bend of 40 years ſtanding being kept cf by 
Prior incumbrances, and the debt being owned by anſwer to a bill 
for diſcovery, was ordered to be paid. 26 Car. 2. 2 Chan, 


celled. 


Rep. 192. Winchcomb v. Winchcomb. | 
Ch. Prec. 8. 49 Years is not time ſufficient to ground preſumption of 
1 payment of a bond upon in equity. Per Ld. Cooper 3 Ch. R. 101. 


17/0. S. C. 


XN. B. In Croſby v. Middleton. 


this caſe 


had been an agreement within 10 years before, to give freſh ſecurity by the ſurety who had 
and 


there 

foncd and ſcaled the bond, but his name was not inferted in it, but which he was ignorant of; 

the principal obligor and obligee being traders had dzalings all that ume, and then the principal 
» 


[ 21d. 


Where a bond for payment of money has lain dormant 2 


5 years, 7 if on an action brought thereon, tlie defendant pleads elt 0 
ad diem, Holt Ch. J. ſaid, this will be a good plea, &c. For it is 
a ſtrong preſumption, the bond has been ſatisfied, where there 
has been no demand made, nor action brought thereon, in ſo 
_ a time. 11 Mod. 2. Paſch. 1702. B. R. Anon. 

3 2. Deerce /: r ſettling differences was de nied to be reverſed aſter 

1 6 years, though there might be error to ground a bill of re- 

ng VIEW: See Chan. Rep. 139. 15 Car. 1. Goddard v. 3 

11. 44 


ven I 
»UOr's 
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tt. A cauſe was heard after 30 years, the inrolment of the 
decree being loſt. 3 Ch. R. 27.. 20 Car. 2. Devering v. 
Cooper. | 

12. Bill of review of a dc-ree upon an agreement between 
baron and feme, whereby the feme without any Sus tettled an an- 
nuity out of her own lands on the baron for his life, and the 
baron quitted fome advantage he had on ſettlements made, and 
cave her power to difpoſ: by will, was diſmiſſed becaute the 
decree was and 18 good, and becauſe of the length of time ſince 
it was made, and that the plaintiffs reited under it without any 
complaint. 2 Ch. R. 46. 22 Car. 2. E. of Caſtlehaven v. Un- 
derhill. 

12. An executor brought a /ci. far, to revive a decree obtained 
about 22 years fence. he defendant pleaded in bar, that after 
this decree, the plaintiſf's teſtator liv ed; in the fame town with 
detendant 15 years, and never _ him for the money, but had 
told him that he ſhould never be troubled for it, and acquitted 
him thereof, but ſugzeiled no dee ri or writing tor that purpoſe. 
The defendant likewite pleaded to the plar atif's not thewing 2 
iuihcient probate of the will to the intitling himſelf. Ld. C. 
Macclesſield erdered that the pie antiff foould not proceed without 
ſhewing the defendant a fuilicient probate of the will, and 
1 ut farther leave of the Court, in reſpect of the ſtaleneſs of 
tie demand. Mich. 1721. Wms's Rep. 766. Comber's Cale. 

14. Where a de wiſce had admitted a title in the heir, and had 
tai rent, and agreed {5 t9 ds, and this ſor 20 years, *twas decreed 
avunil the devitee, he not coming in time. 3 Ch. R. 4. Mich. 
13 Car. 2. Davie v. Beverſham. 
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15. A copyhold Was enjoyed as under a wilt made 40 years age, Vern. 156. 
id upon a 4077 of aiel | being brought by the heir in the Court S. C. 


Baron, the deviſee brought his bill and inſiſted on his long poſ- 
i ion, The defendant pleaded wfancy and coverture, viz. That 
Ihe was but three years old at her father's death, whoſe heir ſhe 
13, and fince a feme covert, and therefore laches cannot be im- 
pute to her, and did not diſcover her title but lately, being heir 
to her grandfather the teſtator; and it was inſiſted that a writ 
of aicl by the „at. 31 H. 8. may be brought upon a Hein by the 
aneeftyy ev HORS 50 years. The defendant likewiſe denied the will 
and ws. refted inſanity in the teſtator, and that there was not any 
furrender to the uſe of the auill. The furrender was not proved 

but decreed 3 and the defendant might go to law to try will or 
10 will; per North K. 2 Chan. Cates 150. Mich. 35 Car. 2. 
ford v. Coward. 

10. Legacy was preſumed to be paid after a great length of 
time, and decreed a perpetual injunction againſt a bond given 
ating to it, about 30 years ſince, and diſcharged a former de- 
ee, though rolled. . 2 Vern. 21. Paſch. 1687. Fotherby v. 
lartridge. 

If, After a long enjoyment by a prrchaſor, a deſcendent of the 

*1%or's pretends an di, but decreed that it ſuch deſcendent 


F 2 {hould 


pn Ig 


Futais. 


—— 
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fould not within a vear enſuing evict the plaintiff on ſach pre- 
tended entail, then all the writings, which he is now decreed to 
bring in upon oath, ſhall be delivered up to the plaintiff and a 
perp=tual injunction to quiet the poſſeſſion againſt the de- 
ſcendent and his heirs, and all claiming by, from or under 
Jim or them &c. Fin. R. 320. Mich. 29 Car. 2. Fleming v. 
Page. | 
a—— 1%. Vit of error r-turnable in parliament, by teaſon of the 
Error. diſtance of the day of the return, will be no fuperſedeas. Vent, 
| 31. Paſch. 21 Car. 2. B. R. Wortley v. Holt. 
— — 19. Suit was to avoid a crvyance by fine and deed to lead 
Prax! the uſes of the fine 23 years ſince on ſuppoſition of fraud by pur- 
* chaſing the fee of the land for 11/7. worth 60. per ann. the 
plaintiff being ignorant of the value, but defendant well ap- 
priſed thereof, and the plaintiff ignorant alſo of his title, which 
he came to the notice of after the fine, bill was diſmiſſed. 
2 Chan. Caſes 159. Hill. 35 & 36 Car. 2. Hobert v. Hobert. 
20. The Court refuſed to fet nfide an account, Hated in a fraus 
dulent manner, after the death of the parties to the account, and 
| F 54 I near 20 years after the ſtating it. Sel. Chan. Caſes in Lord 
* King's time 34. Weſtern v. Cartwright. | 
2:. length of time ⁊uill bur a fraud. Per Lord Chancellor. 


Hill. 1734. Sel. Chan. Cafes in Lord 'Falbot's time 63. in 


Cate of Cotterell v. Purchale. 
— — 22. It ſeems that the continued poſſeſhon of the baſtard eiſne 


Heirs, ſhall prevail in confcience againſt the right of the mulier puiſne, k 

EY * 2 CL 2 ' * 

— Cary's Rep. 6. cites Doctor and Stud. 154. 2 

| EY 36 After a judgment had been of a long ſtanding a ſci. fa. 7 
| Juzgnen's. was brought upon it againſt the heir of the heir; it was afligned w. 
| : for error that there was 119 bill upon the file ; but it being an an- 0 

cient judgment, and it being mentioned by a note in the attor- m 

v. 


ney's book, that ſuch a judgment was paid for to be put upon 
the file; it was ordered that a new bill he put upon the file. 
Cro. J. 186. Mich. 5 Jac. B. R. Maynay v. Collins. 

24. No relief on a judgment entered into 60 years ſince, eſpe— 
cally ſince 12 confederation is proved, 2 Chan. Rep. 49. 22 Car. 2. 
White v. Ewens. | | | 

25. On a bill to redeem an eſtate actually extended on a judg- 
ment ſo long ſince as 6 Eliz. and gone through 5 or 6 hands, 
the queſtion was, if defendant ſhall accornnt otherwiſe than 3t 
the extended value; the cauſe went off on a propoſition that 
defendant ſhould be allowed what he paid, and account only for 
f what he reccived during his own time; Jeffries C. Vern. 408. 
Tr. 1687. Poole v. Guiſe. 

26. Conufee of a judgment extends the lands of the conuſor on 
an elegit ; conuſor grants over the reverſion to C.—C. may le. 

deem though the conuſor had brought a bill, and was diſmiſſed 
20 years before for the ſame purpoſe; for per Jeffries C. le 
canuſee has at law an intereſt only quouſque; and the ctiſmiſſion 


here would not give him a greater eſtate, and it would des 
7 me 


1 63 e 


fa. 
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ſurd to deny a redemption; for the intereſt under the extent 
was but a chattle intereſt, and the conſequence of denying a re— 
demption would. be, that lands of inheritance ſhould not deſcend, 
but to the world's end go in a courſe of adminiſtration. Vern. 
297 7 Falch. 1689. Clobery v. Simonds. 
Mean prolits were decreed notwithitanding the length of —— 
_ and decreed from ſuch time as the right acct ed. 2 Chan, % an regte 
Rep. 261. 34 Car. 2. Coventry v. Hall. (T hinne's Caſe.) 2 Chan. 
Caſes 71. Mich. 33 Car. 2. Coventry v. Thinne. The length of 
time was anſwered by the many ſuits and abatements. 

28. Chancery will not rclieve mortgages after a long lapſe -—— 
of time, but it hee proved by one witnels, that the mortgagee, Mert gates. 
about 2.4 years fence, told him that he awas fully ſatisfied, and paid all — 
his debts due trom. the mortgagor, the Court, in retpect of the 

bagges f equity which this caute beareth, propoſed to do ſome- 
thing for the 'pleintiff which the defendant comented to do. 
Chan. Rep. 127. 15 Car. 1. Iſham v. Cole. —- 

29. Redemption of a mortgage was decreed to the heir after % 
forfeiture and ſale for a long time paſt by reaſon of the impe- « ate of in 
diment during the couverture "of the mother. Chan. Rev. 192. /**<a5d 
12 Car. 2. Cornel v. Sykes. cb 


27% Proctor v. Cowper.— In this caſe mortgagee entered in 1650, bat made up an account in 1686, 
„hen a bill was brought, and the decree was Trin. 1780. 


30. Lord Keeper Bridgman ſaid he would have a rule to li- S. P. unlefs 
there are 


mit to what d time a mortgage ſhould be redeemable, and conceived, _.rricu- 
20 gears a fit time in imitation of the ſtatute of limitations in lar circum- 
real actions; but gave no rule in it then, only he directed that ances as 

when a bill came to redeem an old mortgage, the defendant altar 
kould plead or demur to it that fo the judgment of the Court cate; as in- 


might be had upon it. Chan. Cafes 102. 20 Car. 2. Pearſon Au feme 


» cer, &C. 
. 1 ully. ace provided 


for by the 

very Ratute, though thoſe matters in equity are te be governed by the courſe of the Court. 2 Vent. 
349. Tr. 22 Car. 2. White v. Euer. Chan. Kep. 10g. 13 Car. t, Hates y. * 
Hales, S. P. —-Idid. 206. 13 Car. 2. Clapham v. Bowyer.—— Cha a, Rep, 184. 12 [ $5 J 
Car. 2, Sandiein v, Hord, acc. S. P. per Lord Ring, and though the antik was an infant part of 
(be time, yet the right to redeem not beginn eng in his time, and 12 years being lapſed ſince I. is full 

ge before he brought his bill, it was diſmifl-d, C. Equ. R. 185. Hill. 12 Geo. Floyd v. 
Waalell S. P. Decrecd, and though the plaintiff was an infant at his father's tek yet the 


computation of time began 33 years betore, even in his grandfather's time, and run on in his father's 


tone who was of full age, and therefore will run on ag. dinſt infants .aftey Mich. 1729. Abr. Equ. 
Cafes 315. Knowles v. Spence, —l: was admitted arg. that the general rule 19 not to exceed 20 years, 
unleſs it be upon ext traordinaty circumſtances. Sel. Chan. Caſes in Lord Talbot's time 6».—If a 

perſon takes a conveyance of an eſtate as a mortgage witheut any defe aſeince, he is guilty'of a fraud, 


and no length of time will bar a fraud ; per Ld. Chancellor. Sel. Chan. Cafes in Ls. Talbot 
tme 62, Hill. 1734. in Caſe of Cotterell v. Purchaſe, Where a Sid, to redeem was brave 
86out 16 years after entry of the merigagre, but the cauſe lay dormant till aer vue, 3 1 no 
abe making an entry and then lying fil; for the defendant might hive diſnutle d the bil for 


ant of profecution, or they themſelves might ſet down the plea to be argues; per Loid Chaucel- 
er. Scl. Chan, Caſes in Lord Talbot's time. 63. Ibid, 


31. After a long time and a rel-aſe of the mortgagor's intereft 
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long Gnce the Court would rot admit a re jemption of a mort- 
gage, though the premitſes were mortgaged for about a 575 
part of their U value. 2 Ct dal. Rep. 131. 29 Car. 2 a © N ance 


v. Coke. 
2.638 32. A redemption of a mortgage at e ſuit of other DONG 
3 * was denied, becauſe of the length of time. 2 Chanc. Caſes 62. 
E!Lirin. 33 Car. 2. Aw. cites Sir Woolaſton's Caſe. 


* rick v. Bartor So at the ſuit of an executor, per Id. K. Coventry. 13 Jac. 1. N. Ch. R. 34. 
: 


ird v. Teogoo L 


32. If mortgagor agrees that mortgagee ſhall enter and hold 
til fa tified (which is in the nature of a IWWelch mortgage ) the 
length of time is no objection. Vern. 418. Mich. 1686. Orde 

Heming. 

34. Aſt er a 1977gage had heen made 24 „ars, the heir 
rought a bill to redeerh but he dying the ſuit was revived by 
s co-heirs, who about 9 years. afterwards get a decree but did 
f 20 0 ute it, but ſold the equity of redemption to J. S. who 
zught his bill to redeem, ans! to have the benefit of the former 
decreez Lord Wright q ſmiſſed the bill becauſe of the diſliculty 
of the account after ſuch length of time aud becauſe the mort— 
g2gor acquieſced fo long, anden ber paicht! the debt nor fought a 
red emption 3 and t though h there were eifer *, yet the time having 
begun upon the anceficr, it thall run upon "infants as'it is at law in 
the caſe of a fine, and though they had a decree, yet they did 
not profecute it. 2 Vern. 418. Hill. 1700. St. John v. Turner. 
35. The Court declared that after 20 years and two pure 
8 chaſes, it was not 4 o * a ne COMPIS mentis, and 


6 forte the bill. Chan. Rep. 40. 5 Car. 1. Winchcomb v. 


b 
. 
br 


— 
* 
** 
z 


Hall. 
39. In regard the plaintiff had 40 years poſſi tan of a piſchar L 
Piſet the Court decreed defendants to ſurrender at * releaſcd the 


—ütle to the ſame though the ſurrender made by the re Wes O 
anceſtor was de feftive, and that the plaintiffs ſhould hold and 
enjoy: gin the defendants. Vern. 196. Mich. 1683. in Cate 
of 'L; for x . Coward. —Citcs 25 Car. 2. Pencoſe v. Trelawnvy. 
37. 4 Poſeſh on for mare thai O Jars i. uer a le gal title ſl: I] 
never be diſturbed in equity, MS: Tab. tit. Injunction, citcs 
s Jan. 1722. Stone M Bun. » 
38. Payment of purchaſe will be money preſumed after 49 
Purchafor. years, Chan. Rep. 94. 11 Car. I. Bidlake v. Arundell. 
— 29. Purchaſer ior a valuable conſideration was not relieved 
againſt an old dormant entail, it being found by verdict not to be 
fraudulent, but no coſts to the defendant. Clarendon C. N. 
Ch. R. 57.13 Car. 2. Needler v. W righ t. 
40. Lill was for remainder 7 F purchaſ le money after 33 years, 


Pin. R. 24 ; 3 . 
Paſch. * and NC lui: for Te betore | u the land was en;oved, 2nd forme1 
. | Papxtucs 


r m TT OO . 


Length of Time. 


parties concerned dead. No relief was granted. 2 Chan. Rep. 
44. 22 Car. 2. Hunton v. Davis. 


S purchaſor tor a valuable conſideration of lands charged with an annuity could not be relieved as 
to arrears due 3 years before, and though the tame had not been demanded in all that time, Fia, 
R. 252. Trin. 28 Car. 2. Duke of Albemarle v. Viſcountels of Purbeck, 


41. In caſes of nat taking the ſacrament, or the oaths of alle- 
giance and ſupremacy, the Court will intend that they were 
duly taken after a long acquieſcence, but a right ſhall never be 
intended when the merits of it are controverted, and no colla- 
teral part diſputed. 8 Mod. 166. Arg. Trin. 9 Geo. in Cate of 
the King v. Powell. 

42. In an information in nature of a quo warranto, to ſhew 
cauſe why he claimed to be a capital burgeſs; per Cur. length 
of time will never Habliſb a right, which was gained by ſturpa- 
tion. 8 Mod. 165. Trin. 9 Geo. the King v. Powell. 

43. A ſtatute entered into long ſince, and the conuſee having 
held lands of the conuſor divers years, the Court thought the 
debt ſatisſied and decreed it to be vacated. Chan. Rep. 106. 
12 Car. 1. DENN IS v. NuksE.—980 where the defendant inſiſted 
on a demand, and a promiſe of payment. Chan. R. 117. 13 
Car. 1. HArrox v. Jav.—S0 after 46 years, and ſeveral de- 
ſcents and purchaſes of the lands appointed for payment of 
debts. Chan. R. 135. 15 Car. 1. Popham v. Deſmond. - And 
though it was not extendable becauſe of infancy, yet he ſhould 
have fued in equity for relief. Lev. 198. Mich. 18 Car. 2. B. R. 
Middleton v. Shelly. | 

44. An ancient recognizance was denied to be ſet aſide ts let in 
a mrtgage. 2 Chan. Rep. 106. 27 Car. 2. Plummer v. Stam- 
ford. 
45+ A. ſeifed of land confeiled a ſtatute to B. and afterwards 
another ſtatute to C. and then made a leaſe in truſt to D. to pay 


40. a year to his wife for a jointure. The heir got an aſſign- 


ment of C's ſtatute which he ſet up againſt the jointure, where- 
upon the wife, to protect herſelf againſt the ſtatute of C. pro- 
cured an aſſignment of B's ſtatute after a bill exhibited againſt 
her and pendente lite, and then ſet it forth in her anſwer. It 
appeared that this ſtatute to B. was entered into in the 26 Eliz. 
which was 94 years ago (about the year 1583.) and the leaſe for 
pinture and payment of intere/t till 1644. was proved, and that 
then there was an agreement to forbear an extent till 1658. and 
that hen there was a minority; and it was held by the Lord 
Chancellor that the antiquity of this ſtatute was anſwered by 
the proving thereof and payment of intereſt. Chan. Caſes 304. 
Mich. 29 Car. 2. Willoughby v. Perne. = 
46. Bill was for relief againſt a fatute 58 years old ; deſendant 
to anſwer the length of time ſays, he found a writing containing 
an agreement not to execute it in the life of the cagniſor, and that de- 
tendant did not dare to demand it, the plaintiff being a ſurety 
for money borrowed by defendant z but the ſtatute was decreed 
: F 4 to 
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for the making or continuing it. 


Length of Cine. 
to be vacated, and a perpetual injunction, 
by Car. 2 2. Corey v. Corey. 

. Bill was to diſcover a trf? of lands, after the ſame had 
hn in poſſeſſion of the defendant and his anceſtors for 20 
years, or more, without any claim, and ſuggeſting that though 
teveral ſums were paid to plaintiff's father as A conſideration, 
yet it was only in truſt to pay the ſame and other debts, and 
after to ſtand ſciſed to his anceſtor and his heirs. Decrecd an 
account, and that on payment of what was due to defendant he 
ſhould reconvey to plaintiff and his heirs. Fin. R. 262. Trin. 
23 Car. . Berrington v. Maſon. 25 

43. Lands were deviſed in triſi to pay debts and le; zacies, and 
then to the truſtees and their heirs, on condition, th: it, if any 9f 
the te/iator name would buy them, he ſhud have them for 200 |. 1765 
than the value; 5 years after teſtator's death, one of the name 
brings a bill for ee e but Jeffries C. diſmiſſed the bill as 
unreaſonable after ſo long time. Vern. 362. Hill. 168;. 
Huckſteep v. Matthewes and Court. 

49. Length of time, as 160 years, 2s net a ſuppciont re=untting 
a wicaridge to a parfonage, but that a new vicar may take wood, 
&c. of which the vicaridge was endowed. Cro. E. 873. Hill. 
44 Eliz. C. B. Robinſon v. Bedel. 

o. A water-courſe running to a houſe and garden, through 
another's land was enjoyed near 40 years. But it was objected 
by defendant to the length of enjoyment, that in 1662. A. took 
a leaſe of the lands, and during his leaſe made the water-courſe, 
and that after the leaſe expired, he was often denied liberty to 
ſcour or amend the water-courle, and this was fully proved, 
and defendant inſiſted, it was only upon ſufferance, and not on 
any agreement or conſideration. Somers C. directed an iſſue, 
if any agreement between any owners of the reſpective eſtate, 
On a rehearing Wright K. 
decreed for plaintiff, declaring a quiet enjoyment was the beſt 
evidence of right, and would preſume an agreement, and the 
proof ought to come on the other ſide to ſhew the tpecial licence, 
or that it was to be reſtrained or limited in point of time. 
2 Vern. 390. Mich, 1700. Finch v. Reſbridger. 

51. A. had been * poſſeſſion of a wwater=c9117/e upwards of 
60 years. B. claimed the land through which the water- courſe, 
ran, by virtue af a forfeited mortgage for 100 years, and which 
he had forecloſed. A's title was Fully proved, and his bill was 
for quiet poſſeſſion, and to have a perpetual inſunction, B. hav- 
ing interripted him by cutting a channel through his own lands, and 
ſetting up a fluice in the mouth of it, whereby A's water- courſe 
was totally diverted and prevented. It was objected, that it 
was a matter purely at /aw, and therefore he ſhould have 
eftablifhed his title there before he came here, and that the re- 


Fin. R. 331. Mich. 


Zaindexman ſhould be made a party 3 but decreed for A. tlie 


plaintiſt, 


Levant and Couchant. 


Naintiff, and if the defendant would have had the remainder- 
man a party, he ſhould have ſhewn in his anſwer who he was, 
and ſet forth that himſelf had only a term for years, and prayed 
that remainder-man might be made a party. Ch. Prec. 539. 
Trin. 1720. Buſh v. Weſtern. 

52. A. ſeiſed of land in fee, made a leaſe to B. for go years 
upon truft for ſuch uſes as A. ſhould by his laſt will direct. After- 
wards A. made his will, (having then no iſſue, but his wife 
groſsly enſeint) and thereby deviſed the fame land to the heirs of his 
body, on the body of his wife begotten, and for default of ſuch 
illue t the ſaid B. and his heirs. A. died, and a month after a 
ſen was born, who enjoyed the land *till 21, and then ſuffered a com- 
mon recovery, and afterwards deviſed the land 1 J. S. and died. 
J. S. exhibited a bill againit B. to have the leaſe of 99 years 
aſſigned to him; and whether he ſhould have it or not was the 
_ queſtion ? And notwithſtanding the long admittance of A's will; 
and the acquieſcence under it for 20 years and upwards, B. was 
decreed to aſſign the reſidue of the ſaid term, to whom J. 8. 
mould appoint, clear of all incumbrances, and the plaintiff his 
2xecutors and adminiſtrators, to hold and enjoy the ſame. Fin. 
R. 160. Mich. 26 Car. 2. Nourſe v. Yarworth. 


(A) Levant and Couchant, 


1. J Evant and Couchant ſhall be intended ſuch beaſts as are nou- 


riſhed and fed upon the land, and may there lie in ſum- 
mer and winter. 2 Brownl. 101. Mich. g Jac. C. B. Patrick 
v. Lowre. So many as the land will maintain. Vent. 54. Hill. 
21 & 22 Car. 2. B. R. in Caſe of Leech v. Widſley. 

2. So many of the cattle as the land, to which the common is 
appurtenant, may maintain in the winter, ſo many ſhall be ſaid 
ievant and couchant z per Coke Ch, J. in Norfolk Circuit, and 
agreed to by 2 juſtices; cited Noy. 30. in the Caſe of Cole v. 
Foxman.—Goldih. 1 17. S. P. in Caſe of Smith v. Bonſall. 

3. Preſcription for commen fans nombre, without ſaying levant 
and couchant, being after a verdict was held good, but if it had 
been upon a demurrer, it would have been otherwiſe. 1 Mod. 7. 

Mich. 21 Car. 2. B. R. in the Cafe of the Corporation of 
Darby. cited per Twiſden J. as the Caſe of Maſlelden v. 
Stoneby. | „ 


4. Levancy 


IF 


Wills. 


— nee 
Vid. Heir 


(I. 2.) 


[ 360 
Per Twif- 
den, Vent, 
165. 
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Vent. 165. 4. Leraney and couchancy need not be averred, where the co- 
. 4 F. pyholders have Ham & ſeparaleim paſurum, which is different 
from tlieir having common; for in this laſt caſe levancy and 
couchancy on their tenements is the meaſure of their common. 
2 Lev. 2. Paſch. 23 Car. 2. B. R. Hopkins v. Robinſon. 
5. If a man has common for a certain number of cattle, belong- 
ing to 2 yard-land, &c. he need not ſay levant upon the yard- 
g land, &c. but otherwiſe if it was a common ſans nombre. 
. 2 Mod. 185. Hill. 28 & 29 Car. 2. B. R. Stevens v. Auſtin. 
Sed 11. 6. Foddering of cattle in the yard was held by Hale Ch. J. to 
S. P. Anon. be id . : 1 1 . 
| e evidence of levancy and couchancy ; per Holt Ch. J. 1 Salk, 
169. Hill. 2 Annæ, B. R. Emerton v. Selby. 
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36-19 Sony (A) Ley Gager. In what Caſes a Man ſhall be 
aeer? irgems \ 

Snake Orfled of the Law. By Matter of Record 

et Dis lav, 

that 3s, £ 2 

. * ES ] F de be brought won recovery in Court + baron or ſran 
( for exam- chiſe, which is nt a Court f record, the law lies becauſe 


Pet ag it is not of record. 49 E. 3. 3. Contra 6 H. 4. pl. 3. adjudged. ] 


owerh not 

the debt de- 
manded of him upon a ſimple contract, nor any penny thereof. And it is called wager of law, be- 
eauſe of ancient time he put in ſurety to make his law at ſuch a day, and it is called making of his 
law, becauſe the law doth give ſuch a ſpecial benefit to the detendant to bar the plaintiff for ever in 
that caſe. Co. Litt. 294. b. 295. 2.—8. P. 2 Inſt. 45. Every wager of law doth counteru ail 
4 ur, for the defendant ſhall make his law, de duodecima manu, viz. an cleven and himfelt. And 
it hould ſeem, that this making of lav was 7: ancient, tor one, writing of the ancient Jaw of 


22 


2 Init. 48. 
+S. P. Co. Litt. 195. a. S. P. Le. 203. Paſch. 21 Eliz. Caſtle v. Oldman. And Waller 9 
one of the ſecondaries ſnewed the Court a precedent, 6 Eliz. in debt, by Tyxpatyv. Ty IEA, Upon 
a Pain forfeited for breaking a by-law in a Court Baron, and the pa ty was received to wave his law, 
—Quere if it lies upon amerciament in a Court Baron. Mo. 276. pl. 430. Paſch. 31 Ehz. Anon. — 
Cited 2 Vent. 171.—lIn debt upon amereement in a Court Baron, though the impoſing of. it was 
grounded upon a preſeripiion, yet wager of law was admitted. Arg. cites Co. Ent. 118. But the 
Court over-ruled it. Vent. 51. in Caſe of the Mayor of London v. Dupeſter. And Holt 
Ch. 1. denied this Caſe ot Co, Ent. 118. 2 Salk. 684. 2 March 1781. at Cuild-hall. Mood as. 
Wood v. Mayor, &c. of London. — Holt Ch. J. cited the lame point, as adjudzed 29 Car. 2. Rot. 92. 
in B. R. which he ſaid, was the only caſe or authority that he met with in the books, except the opi- 


But that what was ſaid of a franchiſe might be ſo; for franchiſe commonly means a Court of Reeord, 
And he takes notice that was not {aid by the Court, but by the counſel. 12 Mod, 682. Hill. 13 W. 3. 
in Cale of the City oi Londoa v. Wood, | 

[2. But 


Ley Gager. 1 


To. But otherwiſe it is, if the recovery be in a Court of record. If a man re- 


2 Covers da- 
19 H. 6. 80. ] | Mages in ante 
| cient demeſe 
ne, and the plaintiff Singt debt, it ſhall be tried per pals, and the defendant ſhall not wage his law. 
Quere inde. Br. Ley Gager, pl. 11. cites 34 H. 6. 64. 


C3. In debt defendant ſays, that he bought to the uſe of the King, | 59 J 
and the other ſays, that he bought to his own uſe z and after de- 

fendant may wage his law, though he has confeſſed the buying 

of record.” 7 H. 4. 9] | 


CA. In debt fer arrearages upon judgment before auditors aſſigned of Br: * Gae 
record, the law does not lie. 11 H. 4. 64. 92. 11 H. 4. 56. Se ir 


4 H. 6. 17 b. 8 H. 6. 5 b. 29 b. 20 H. 6. 16b. M. 41 & 42 El. 4. 54-8. 

B. R. adjudged Franklin's Caſc.] | P Br. ley 
Gager, pl. 

35. cites 9 H. 5. 3. But chat it is otherwiſe of an account before the plaintiff bimpe!f. 


5. But in debt upen arrearages of account before auditors aſ- Br. Ley C2. 


ſgned of record, the law lay at common law ; for before the © §. U. = 


itutute, the auditors had no power to commit to priſon. 4 H. 6. 40 E. 3. 3. 
18. Contra 20 H. 6. 17. 14 H. 6. 24 b.] | but Brook 

ſays, that it 
s contrary at this day, —* W. 2, 11. The defendant ſhall not wage his law, and this by 
conſtruction of this itatute, which gives them great authority. Co. Litt. 295. a. 


[6. Ss, after the“ ſtatute, in debt for arrearages of qccount be- S. P. For 
fere one auditær aſſigned of record, the law lies; for this is at the Tr 


common law, and not within the ſtatute; for he cannot im- 11) ſays, c2- 
priſon by the ſtatute. 20 H. 6. 16 b. adjudged. Dubitatur . audite- 
4 H. 25 b.) rvious, and 


| theretore of 
an account before one auditor the law lies. Co. Litt. 295. a. S. P. 10 Rep. 103. a. Mich. 
10 Jac. in Denbawd's Caſe. Br. Ley Gager, pl. 7. S. P. cites 20 H. 6. 16. 


(7. 5, in debt for arrearages of account, found before auditors, But it was 


nt within the /latute ; as where defendant is found in ſurplus, — 
* G E? 15 


there law les ; for it is at common law. 14 H. 6. 24 b. Curia. 1y, that in 
Contra 20 H. 6. 16 b. 17.) | the Exche- 

q E quer de tore 
auditors, the dard was faund in ſurpluſuge, and the Lali brought debt upon the account, and the 
lord was ouſted ot kis law by judgment; for that which is before anditcrs is of record, and thall bind 
the lord as weil as the bailiff; and yet they may commit the bailiff to gaol if he be in arrears ; hut 
nut tle lord ior his ſurpluſage; for the ſtatute does not extend to that, Br. Ley Gazer, pl. 2, Cites 
20 H. 6. 15.-S, P. Co. Litt. 295. a. We: 


(8. In debt for amercement in a leet, defendant ſhall not wage Br. Ley Ca- 

. ' . . . * . . * nN ry 
his law; becaule it is aſfeſſed in a Court of record. 10 H. 6. 7.3 ger, - $3 
K CIC Vo . 


S. P. Co. Litt. 195. a.—S. C. cited Le. 283. Paſch. 31 Eliz. C. B. in Caſe of Cattle v. Oldman. 


(9. If a man recovers by verdi in action upon the caſe upon This Cafe 
promiſe under 408. in the Borough Court of Dunſter in Somerſet, bo denies 
which is not any Court of record, but a Court baron, and after Th 2 
brings action of debt in B. R. upon this judgment, yet the de- 584. in Caſe 
fendant may wage his law; becauſe it is not any Court of re- Need % 


the Mayor 
4 cord. VT. 
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&c. of Lon- cord. Mich. 2 Car. between Yewwens and Pound adjudged, and 


602. the law made accordingly, ] 


In an action [ io. In debt upon a contraft of 40 f. if defendant confeſſes that he 


of debt | bY f . 

5 2wes 20 f. to the plaintiff and is ready to pay it, he canns? wage 
A ca? his law of the remnant ; becauſe he has * acknowledged the con- 
rde defend- tract of record; for it ſhall be intended, that the 20 8. is parcel 


ae hie of the 40 8. Contra 29 E. 3. 25 b.] | 


wage his 
law for part, 
and confeſs the action for the other part; per Hobart Ch. J. ſaid to have been adjuJped, Mich, 
15 Jac. in C. B. And it was ſaid to have been ſo adjudged upon a ſhop- book in Tar 1's Cass, and 
cites 38 H. 6. 14. and adjudged according!y. Godb. 327. pl. 4:0. Patch. 21 Jac. C. B. 


{ -60 J 11. Where a deb? is affigned by commiſſioners of bankrupt, yet 
For though Jey paper lies againſt the aſſignee, though it was alleged, that it 


—— is quaſi a debt on record, and the plaintiff enabled to the ſuit by 
ferred the act of parliament. Cro. C. 187. Paſch. 6 Car. B. R. Morgan 
Lebt, yet it y. Green. | 
F rot any 
debt of record, and as he might have waged his law againſt the bankrupt, fo he may againit the 
Piaintiit, Cro. J. 105. Mich. 3 Jac. B. R. Bradihaw v. . 

* 


_ the 12. In debt for ſcavage, being a duty accruing to the city for 

out « 0 . 71 * . - 

Tala timber imported. The count was, that they were and had been 
* 5 * * 4 5 = N - = 

chat in the à corporation, timeout of mind, and their cuſtoms confirmed by act of 


_—_ cited parliament. The defendant tendered his law; but the Court 
Sree. over-ruled it; for-here the duty itſelf is by preſcription, and that 


NRerceme n: 


by &3-law, confirmed by act of parliament, Vent. 261. Trin. 26 Car. 2. 
che detale Mayor, &c. of London v. Dupeſter. 

wot me- : 

diateſy founded upon cufioms, but upan the amercement by the by-laws, which are warranted bY 
cuſtom; but in the principal cafe, the 4% is founded immediately upon thr cuſiom confirmed by at 
of parliament, 2 Lev. 106. S. C. by name ot the Mayor, &c. of London v. Deputee. 


But * e- 13. Debt was brought for damages and coſts recevered in 2 
porter e. Court Baron in an action brought there for words. The defend- 
re; for he ant was not allowed to make her law. And it ſcemed clear, 


doubted how that though wager of law doth he of a debt recovered in a Court 


at den Baron, yet that ſhall be intended of @ debt originally fued fer there. 
te caſe at Raym. 386. Trin. 32 Car. 2. B. R. Woodrotte v. Wilgreſs. 
bar, only f 

that in the caſe at bar, wager of law would not have been in the original action, becauſe there is an 
injury ſuppoſed in the defendant, in which caſes wager of law lies not, cites Co. Litt. 29. and there- 
fore thoug! it be in a recovery in a Court Baron, yet becauſe the 'or iginal cauſe of the ation wwoul's 
wot permit I gager, he thought they did well in retufing her waging of law. Ibid. 386, 387.— 
So where A. demanded a quit rent of 13d. a year of B. and B. promiſed payment, if A. would fhew 
gir title, and latisty bim, that he had a right to demand it, and in an action upon this promiſe brought 
:n a Court Baron A, recovered, though it was wrged at the time of the verdict, that the rer 


- would come in queſtion upon that promiſe, and ſo the Ceurt Baron could have ng garifdiction. Upon 


gebt brought in C. B. upon this judgment B. came to wage his law, and was ready to fwear that he 
oed A. nothing; but the Court heid, that by the recovery it became a debt and was owing; and 
being aſked, if he had paid the money, he anſwered that he owed nothing; whereupon the Court 
concluded, that he had not paid it, and theretore would not admit his waging his law, without bring - 
ing turcient compurgators, to ſwear, that they believed he ſwore truth, but ſuch not appearing 
deſendant defecit de lege, and judgment was given agaiuſt him. 2 Mod, 140, Mich, 38 Car. 2. 
Beaumont Y, m_—_— | | ; 


14. Debt 


Ley Gager. Co 


14. Debt was brought in C. B. for a ſum of money recovered 2 i- 
n the Hundred Court, and the defendant was admitted to wage ay, ogy - 


his law, though at firſt the Court doubted. 2 Vent. 171. Paſch. wager of law 
| will lie in 


2 W. & M. C. B. Anon. 
debt upon 2 


judgment in a Court Baron, becauſe the e , might be paid in private, for that would be a reaſon 
to wage law in all the caſes before put; hut it is to be confidered, that it is not the privacy of the 
payment, or the poſſibility thereof, that is the occaſion of a wager of law, but that the graund of the 
«tion is ſecret; per Holt Ch. J. 12 Med. 682, in Caſe of City of London v. Wood. 


(B) In what Cafes the Law ſhall be Ouyfed by 1 9 
Spec zalty. | : 


1. I N debt upon arrearages of rent, reſerved hen leaſe for years 
by deed, the law does not lie againſt the deed. 49 E. 3. 3. 

(It does not he for the rent without the deed.)]J ) 

(2. If my bailiff receives of me 201. by deed, to buy things for the 
maner, and if it be found upon account, that he has bought nothing 
but retains the money in his hands; in debt upon the account 
the deed of the reſceit ſhall ouſt him of the law. 49 E. 3. 3.J 

3. In writ of account, if defendant be adjudged to account, and [ 61 J 
before auditors he ſets forth two tallies, teſtifying that the plaintiff had — 


7 511 57 , , , h,; 7 Fol. 107. 

received certain monies, the plaintiff may wage his law, that theſe 

are not his tallies.” 21 E. 3. 49-] See (K) 
pl. 4. 


But at this 


4. By 38 E. 3. cap. 5. Any man may wage his lawv (by ſufficient 8 
pezple of his condition ) againſt Londoner's papers, and the creditor 73% - 148. 
[hall take ſurety otheraiſe, if he pleaſe but ſhall not put the party to feribes bis 
plead to the ingueſt, unleſs he will do fo of his caon accord. band to 1he 

ereditor's 
2%, he cannot wage his law; for their c are approved by ſtatute 14 E. 2. and other ſtatutes; 
ard this is not properly paper. Br. Ley Gager, pl. 9. Debt upon a contract was brought before 
the mayor and recorder of London ; the detendant tendered his law. The plaintiff replied, that there 
15 4 cuſton, that if a man has pat a ſeal to a paper, teſtifying the contract, that he hall be ouſted of 
the ley gager. The defendant demurred ; for that the plaintiff by this plea had abated his owu 
ation. But adjudged before Prifot, that this matter will well maintain his count, and does not alter 
tue nature of the contract; becauſe it was an evidence only of the contract. D. 21. b. pl. 132. per 


Luke J. cites 30 H. 6. 


- A man retained on attorney for his maſter for 1o J. by the year But if the 
, 1 Ha 2 1 5 3 } maſter makes 


by deed; the maſter, in debt by the attorney, may wage his law. . 2 


Br. Ley Gager, pl. 95, cites 46 E. 3. 10. eee 
by dee d, hin 


executor, and dics; there, in debt by the attorney againſt e execnter, he cannot wage lus law, by 
reaſon of his own deed. Ibid. 


6. Where a bailment is made by deed ſealed, yet the defendant 
may wage his law in action of detinue ; for detinue, which is 
matter in fact, is the cauſe of action, which may be an/awered by 
matter in fact. Br. Ley Gager, pl. 3. cites 27 H. 8. 22. 

7. If one brings debt on bond, and dees net fay ſigillo ſus Sect 
dhe 


W 


= Leer Gager. 


the defendant may wage his law. Arg. Mo. 333. ſays this Cafe 
was cited by the Ld. Chief Baron. 
Co. Litt. 8. It lies not where there is a ſpecialty or od to charge the 
2554. S. P. defendant, but only where there is a bare parel tranſactizn „Which 
may be diſcharged as it was contracted z per Hatt J. 13 Mod. 
609. in Caſe of London City v. Wood. 


dee (D. (C) For what Thinzs, 


Cro. F. 6. [i. I N debt 2. arrearages of account befere aditorc on pais the 

contra.— f. ned i, 8. * „333 + = 

* law hes. 49 E. 3. 2. b. Curia. Contra 11 H. 4. 79. b. 
13 H. 4-1. 14 H. 4. 19. and the Statute of 5 II. 4. cap. 8. * 


81. cites 22 


H. 6. 35.— 

Des- = 75 e ee ＋ dce gun Sefore anxditors, &c. the defrrdant pleade d that nothing was ow! ing 

to him, and that he w.s ready to aver by his law, and prayed that the pla intitf be thereni examined, 
6 wed to 17 e an indenture, by which it a rppeared, that the parties put t 2 emſci ui rin award 

of : Iz of all d. „es, who awarded that the defend. int ht wid | Pa) is the pla; 77/0 the fun rei. idy 

which he tho wed tor his matter; 2 Cur. Jeb arbitrators are no! his judge: upan vis account ; 

for they canaot upon this matter award him to priſon: but are athiirators only, an 4 not otherwiſe ; 


and if he cught to have this action; » et after, he ſhall have a new action upon: the ſame award, by 
which he was admitted to his law. Br. Ley Gager, pl. 52. cites 22 H. 6. 14. 


Br. hey Ga- 2. {But} in debt upon arrearages of account Vd before Fim— 
gens pl: the defendant ſhall have his aw. 8 H. 6. 29. b. 20 H. 6. 


cites 22 W et , 
6.46 42. 


Cro. E. 6 [3. In debt hen arbitrement wpen ſubmiſſiam without deed the law 


e *- hes. 49 E. 3. 3. 11 H. 4. 56. b. adjudged. 1 II. 6. 1. b. 435; 6. 
14.0.— 2 
17. b. 8 H. 6. 5. b. 10. 8 Curia. 19 H. 6. 10. 20 H. 6. 17.] 
ger, pl. 21. 
cites 11 H. 4. <4. and 21 H. 6. 30. and pl. 34. cites; H. 5. 12. and 21 H. 6, :0 In debt on 
erditrements defendant was outted of his law by the Court, Lat. 213. Anderton v. Symonds. 

The reaſon why wager oi jaw lies on aa d, if ſubmiſſion be by paro!, is, that the ſub- 
EB - EN Ho F 

iſſion 7s he ground of the ation; per Holt Ch. J. 12 Mod. 69. in Caſe of City of 

London v. . 1 becauſe the detendant has notice of the jubm ſ ian and award, Br, 
Ley Gager, pl. 105. cites FT 25. per Brian, 


Br. _— A. In debt en a contract for 755 table the law lies. 19 H. 
er, pl. ; 
2 6. 10.] 
5. P. per v8 »yle and Danby, but contra by Priſot and Needham. 1bid. pl. 70. cites 39 H. 6,18. — 
9 Rep. $-. b Contra per Gawdy J. being only in Court, Cro. E. 818. Paſch, 43 Eliz. B. R. 
Biſhe v. Walfozd. S. P. per tot. Cur. quod nota; the reaton: ſeems to be inaſmuch as it is at 
the election of the plainti ff, whether he would take the m to table ot not; but it is ſaid elfewhere 
that it is contrary where the“ keeper of a priſon brings tuck action; for he end refuſe the priſoner. 
Br. Ley Gager, pl. 20. cites 22 H. 6. 13. —5, F. Co. Lit, 295. a. 

8. P. Br. Ley Gager, pl. 44. Cites 19 H. 6. o. For he cannot live 1 eating and drinks 


ing. — D. 5y the ys r of the Tower going 7 N. who was in his ward for treaſon, for his eating 
and drirh: 7 from {uch a day to ſuch a day, and the defendant tendered h! law, and was outted per 
Cur. co:tra of the ſal: . of a prieſt. Brook ſays, the reaſon ſeems io be becauſe the keeper ;, cut 
e the pri = net, and it is not charity that he ſhould die for want of ſuteriance : ; e. for the et- 
ing a1: | , a man Who is at large, Br. Ley Gager, pl. S. cites 23 H. 6. 4.-—? S. P. Br. 
Je, — 11 44. cites 19 H. 6. 10. — pl. 50. cites 22 H. 6. 12. pl. 55. cites 16 E. 4. 16. 
contra ot a vidualler.——S. P. Becauſe it is a uv * of charity; per Ld. Ch ancellor and Dode- 


The reaton 


** 


2 
* 


e J. in the Star Chamber. Roll. R. 238. Hill. 13 Jac, Adkinſon v. Hobs. 


© + 
* A 


5 in 4% by gacler againit the priſoner for e at aud 440 rials le cannot wage his law, is not, becau'e 
the 


Ley Gager. _ 


the 9201er is obliged to find him victuals; for that is not true, as appears by Pl. C. 68. a. but he. 
cauſe the detendant is in durance, and the plaintiff cannot take ſecurity trom him for re-payment z 
tor a bond will be void, ſo that he muſt be content with a promiſe ; per Holt Ch... 2 Salk. 634. 2 
oi March 1791. Mood v. the Mayor of London. | 


D) Ley Gager. | Not where a Man is compe!lible de (Q 
40 tg the Thing. notis.— 
See Gaoler 
(B). 
ſi. IF a labourer within the ſtatute brings debt for his awages de- Mo. 6g8.— 
fendant ſhall not have his law; becauſe he was compellable ts 
* — - . 135 1 
t ſerve by the ſtatute. 3 H. 6. 42. b. 34. 11 H. 6. 48. b. hibe as 
tained ac- 
cording to the ſtatute. Co. Litt. 295. a. Debt uen a retainer in huſbandry for bis falary 
arrear, the defendant ſaid, that be did not retain him in huftanary, and a good plea, by reaſon that 
he cannot wage his law inthiscaſe, and theretore he may traverſe the contract; quod nota benes 


Br. Contract, &c. pl. 20. cites 28 H. 6. 22. 
S. C. cized per Holt Ch. J. who faid, chat the reaſon of being compellible to ſerve is no reaſon x 


for though he be bound to ferve, yet the other is not bound to take him. But the reaſen is, becauſe 
it is hard that the maſter ſhould be put to wage this law, but rather that the plaintiff ſhould be put 


to prove his retainer by the. ftaiiite, 12 Mod. 683. 
[2. If a man covenants to ſerve me at my * plovyh, and ts find * Orig. 
du is neceſſary for this buſineſs as the plough itſelf, 5 wagons, Carve—? 
8 : Lo. L.: Orig. Chures 
carts, &c. fer ſo much a year, Sc. In debt for this, I may wage 
my law; for this is not within the ſtatute to be compelled to 
ſerve ſo. 3 H. 6. 42. b.] 
C3. If a man be zetained ts ſcald hogs by the year for ſo much, in 8. P. Br. Ley 
debt for this he ſhall have his law; for it is not within the ſtatute Gager pl. 5. 
cites S. C. 
to be compelled to ſerve. See 3 H. 6. 42. b.] For „„ 


5 8 may comfela 
ranger ta ſerve by the ſtatute, and 15 retained accordingly, his [abour and his ſalary is Contained in 
tbe ſtatute there fore ſuch ſhall not be barred by Ley Gager; contra of others. 


C4. If a man retained ts fing maſſe by the year fer ſo much brings 9 Rep. 88. 
debt for it, the defendant may wage his law ; becauſe he was 
not compellible to ſerve by the ſtatute. 11 H. 6. 48. b.] 

[5. If a man be retained to be of his counſel for fo much by the [ 63 J 
year, &cc. In debt for this he ſhall have his law; (for he is not S. P. Br. 
compellible in this manner.) 3 H. 6. 34. b. 42. b. adjudged.] 3 

7 H. 6. 34. 


and Brook ſays, the reaſon ſeems to be, becauſe none ſhall be ouſted of his law in ſuch cafe, but 


againſt ſervants of lulbandry, and labuurers who are retained by the ffatute, aud take wages expreſſed 


in the ſtatute. 


(6. If an attorney of B. ſues an action of debt againſt his F 
client, for fees and charges diſburſed in the Court, the defeadant 353 . 
cannot wage his law. M. 37 El. B. Curia Mich. 37 & 38 EL Ley Gager, 
B. R. between * Germayn and Rewles, adjudged by admittance. pt. 45. <2 
Tr. 40 El. B. per Curiam. Co. 1 Inſt. fol. 295. fect. 514. Be- 39 3 
cauſe an attorney is compellible to be his attorney. 21 IL. 6. 4.] 

7. If a /ollicitor, retained to ſollicit a ſuit, furs an action of 
debt for fees and charges which he had expended in the tuit, the 
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63 Lep Gagcet. 
defendant may wage his law. Mich. 37 & 38 El. B. R. ad. 
judged by admittance.) | 
(8. If an attorney of B. R. brings action of debt jor Bit fees, and 
other expences of ſuit in B. the defendant may wage his law. Tr. 
40 El. B. between Fenkir/2n and Sharpe, adjudged ; becauſe he 
is not compellible to be his attorney there.) 
Br. Ley Ca- [o. If an attzrney of . brings action of debt, becauſe he was 
md 1 ao his attorney in an inferior Cturt, the defendant ſhall have his 
zccorgingly, law; becauſe he was not compellible to be his attorney there. 
2th. 4} 
— — io. If a ſerjeant at law brings writ of debt, and declares how 
Fol 105. he avas retained to be of caunfel with the defendant fer two year:, 
S P B faking by the _ 10 J. the defendant may wage his law, though 
Ley Gager, the plaintiff be“ compellible to be of counſel of any. (But this 


pl. 45. cites is by contract by the year.) 21 H. 6. 4. By all the juſtices. ] 


«0. Far 
Brook ſays, it ſeems, that he is not compellible to be of counſel for a qvhole year, nor for two year:, 


rer for any fee certain for the ele year, 
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Br. Labour- 11, Debt becauſe the plaintiff retained the defendant for eight 

nee x years for 20 f. per ann. to ſerve in all occupations, and for 81. 

- arrear, for his fervice of eight years, action accrued, &c. The 
defendant tendered his law; and per Cur. a taylor, carpenter, 
&c. who are artificere ſhall not be compelled to ſerve by the {ta- 
tute. But a ploughman, fhepherd, &c. ſhall be compelled to 
ſerve, and therefore as to them ley gager lies not of their ſalary. 
But here, becauſe the retainer was in all occupations, and does 
not ſay in huſbandry, therefore the law was admitted. But by 
the reporter, becauſe huſbandry is parcel, and of this the law 
lies not, therefore it lies not in any part. But judgment was ut 
ſupra. Br. Ley Gager, pl. 66. cites 38 H. 6. 14. 

Br. Ley Ca- 12. If an Yer awill nat laage me, I thall have action upon the 


| 

1 Per 2 * caſe, and fo of a victualler auh will not fell me victuals; and yet t 
: and Prifot, in debt for theſe victuals, the defendant “ may wage his law; | 
1 cites 8. C. per Moile and Priſot. Br. Action ſur le Caſe, pl. 76. cites : 
$ 1 39 H. 6. 18. b 
F Rep. 87. b. : 5 : 3 : : f 
1 Ter a victualler or hoſtter is not compellible to deliver victualz till he is paid for them in hand. ? 
F | | 

1 13. Where a man retains another for 10 J. to go to Rome te al- 

£4 tain a bull, &c. in debt for this the defendant may wage his law ; 0 
| | quod nota, per all the juſtices; for this is not a retainer accord-,, f 
3 ing to the ſtatute of huſbandry, where they ſhall be compelled 
1 to ſerve; therefore in that caſe the law will not lie. Br. Ley . 
1] Gager, pl. 70. cites 39 II. 6. 18, ' 
| | 01 
f C11 
N fer 
f Ce 
1 | F 
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(E) Of what Thing it lies louching Really. 


II. I N detinue of charters concerning his franktenement, the law 5. P. Co. 


does not lie; for it is real. 20 H. 6. 38. Dubitatur Dy 
38 K 4, 7.] fer years; 
for it con- 


cerns the Aud, and ir a chattel real; and fo it was lately adjudged in B. R. quod nota bene inde. 
Br. Ley Cager, pl. 97. cites 34 H. 8.— Co. Lit. 195. a. S. P. 


[2. So in detinue for a releaſe of all right in his franktenement, 
the law does not lie; becauſe it is real. 20 M. 6. 38.] 

(3. But if a man has charters in his cuſtody concerning the land In detinucof 
F another man, and he bails them to re-bail, if he brings detinue the Rs 
againſt bailee, he may wage his law; becauſe they are chatteis 4%, nat in- 
between them. 20 H. 6. 38.] ride ban 


to be land, 
the defendant may wage his law; for if a man gives me a deed of feoffment, it is only a chattel in 
me, contra it I have the land; per Pigot. Br. Ley Gager, pl. 75. cites 8 E. 4. 3. | 


[4. In debt for rent upon leaſe for years, the law does * not 8 FP. Co. 
he for it is in the realty. 1 H. 6. 1. 9 E. 4. 1. 4 H. 6. 17. b. E 
8 H. 6. 5. b. 29. b. 20 H. 6. 16. a. b. Contra 44 E. 3. 42. Con- lie, though 


tra 50 E. 3. 10. b. adjudged.] | 2 rel es 


per Holt Ch. J. Becauſe it is in the realty, and ariſes from the taking the profits of the land, and 
occupation of it in the country; and fo the xotoriety of the tlung excludes the detendant from waging 


his law; per Holt Ch. J. 12 Mod. 681. &. 


O5. But if a man leaſe ſheep, rendring rent; in debt for the Br. Ley Ga- 
rent ley gager lies; for it is not real. 1 H. 6. 1. b. Curia. (For S pp 2 


this is not a rent). ] and thatCot. 
Ser jeanttook 


the reaſon of the difference between Ley Gager not lying in debt upon a leaſe for years, and lying 
upon a leaſe of beaſts to be, that of a leaſe of land, ejectment or quare ejecit infra terminum lies, 
but not of beaſts; {or leaſe of land is notorious to the conuſance of the country. But Brook makes a 
quiere ot the principal Caſe, 


(6. In Actinue for an obligation the law lies; becauſe it is not Orig. (Gas 
real. . | Uns.) 

7. Debt, in the detinet without the debet, of certain corn, and 
Pent foaul, and counted upon a leaſe for years of certain land, re- 
ſerving the corn and fowl ; and becauſe the writ was in the deti- 
net, he waged his law, and was admitted to it; and yet it was 
granted, that debt ſhall not be in the debet, but of money 
only, and therefore error as it ſeems. Br. Ley Gager, pl. 26. 


cites 50 E. 3. 16. I 
8. In an action of account againſt a bailiff of a manor, the de- — ch.. 4 


fendant cannot wage his law, becauſe it ſoundeth in the realty. 1 Nod. 
Co. Litt. 295. a. | 681. 
Vol. XV, G | 9. In 


64 Ley Gager. 


9. In account for profits of 14 acres of land for fix years, de- 
fendant cannot wage his law. Mo. 468. Mich. 39 & 40 Eltz, 
Popworth v. Arche. 


(F) Part Real, Part Perſunal, 


'ÞF Br. Ley 0 [1.] N detinue of a ber with charters and muniments, if the 
* er, „ 
5 e. plaintiff counts not of any charters in particular, the defend- 
5 ant may 3 his law of the whole. 19 H. 6. Becauſe be- 
'F fore the ſhewi g of it, the box and all iu it is but a chattel, 
4 19 H. 6. 9 d.] 
ni 8 3 [= It detinue be brought r a chef? ſealed, with money and 
4 | charters of land in it, the law lies. 44 E. 3. 41. b. (of the 
3 whole).] | 
'S | 5 But otherwiſe it is if he declares of certain charters in par- 
4 | ticul ar, and if the 2ori? be not that the chiſt was ſealed. 44 E. Ji \ 
4 41. b. . | c 
6 Br. Ley Ga- [g. But in detinue of charters inclaſed in a cheſt, if he declares 2 
Fl. 4: ef one charter in particular, the defendant canuot wage his law : 
3 Cites 19 H. Eo . © Jt 
* 6. 9 and af} it. 20 . OH. 38 ] ca 
1 pl. 86. cite; & 
$. C Defendant ſaid it was a box, and juſtified, &c. abſuc hoc that it was a cheſt, &c. and he 214 te 
C | a good pica ; and vetdetenda:i.t might have waged hi, law. Br. Ley Gager, pl. 79. cites 22 . 
i 
I : . . . be 
I Br. Ley Ca- [ y. In detinue of certain charters and muniments contained P 
| mo ny 33: ina cheſt, and declares 7 if zne charter in particular, the defendant 
6. nd ol. may Wage his law of the re/taue. 10 H. 6. 20. b. adjudged ge 
$6. cites S. 11 H. 6. 9. b. 14 H. 6. 1. 19 Ul. 6. 9. b. 20 H. 6. 38.) L 


cites 22 E. 4 7. In ſuch cafe the defendant waged his law as to all but this charter, an did it 
immediately; and the rez!on ſ:zems to be that when it is in a cheftincloſed the charters are of then. 
ture of the chet which is only a chattel; contra of charter ſpecial; tor of this he cannot wage lie 
law, becauſe concerns frank: tenement. Br. Ley Gager, pl. 61. cites 14 H. 6. 1 


Br. Ley Ca- [G. But he can nat wage his law of the cheſt; for it is of the 
n 3 nature of the charter. Dubitatur 11 H. 6. 9. b. 14 H. 6. 1. 


cites 5. 
ns where the count was of box with charters concerning his inheritance, and counts of 4 in ſpecial 
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3 ſhe wing how, &c. The def ndant as te: pleaded re-delivery in another county, and as to the 41 the 
. Iwritataied, and to the box and the other charters he waged his law, and the law was received wit! 
| out challenge. Br. Ley Der. 1 pl. 63, cites 38 H. 6. 25 

1 l 
| | E In fate of land for 40 l. the defendant may wage his law m 
3 1 gebe of it; for though the land be real, yet the bargain and 
| be 24mitted contract is perſonal ; per Neu ton; quod nullus negavit. Br. Ley 
8 thereto; Res Gager, pl. 87. cites 22 H. 6. 43. 

1 it 3 @ rea 

1 * tract; but all the ernten e contra; whereupon it was ruled, that he ſhould make his law, 
q Cre. E. 7 Paſch. 4: Eliz. H. R. Miller v. Eaitcrowe. Cites 22 H. 6. 44. 34 E. 1. 
16 E. 2. gr 34H. 6. tit. Ley. 28, 45, 72, 73. 

ö 8. In debt, if a man leaſes a chamber to another, or his friend, 


and takes Lim or his feme aud fon ta table, rendring for the ſaid 
chamber 


— N 2 
ST PU am — 


nd, 
ſald 
ber 


chamber and tabling 65. a beet, the defendant cannot wage his 
law. Br. Ley Gager, pl. 58. cites 9 E. 4. 1. 


9. So of leſſor of a manor ſtored with beaſts, Ibid. Gun 4 2 
eale & 
. beaſts rendring rent, without land, the deſendant may wage his law in debt for the rent. Ibiq* 


(G) In what Action it lies. 


LI. TN action upon the caſe againſt a ſurgeon, becauſe he under- S. P. Br. 


took to cure him of his hurt, and did it fo negligently that he Ley Gages 


a a . . * 2 2 . pl. 2 . C1reg 

is maimed, the defendant may wage his law. 48 E. 3. 6. Curia. S. C. but 

Becauſe it is nt ſuppoſed vi & armis mr contra pacem. — plain- 
tif offered to 


demur in law, and therefore the defendant put himſelf upon the country; but note that at tlg day a 
man cannot wage his law iz action upon ihe caſe, 

[2. In an attachment upon a prohibition the defendant cannot Br. Ley Ga- 
wage his law, that he has not ſued againſt the prohibition, be- 5% I 88. 
cauſe the writ ſuppoſes him to do it contra pacem. 18 E. 3. 4. + of * 
2 E. 3. 35. b. adjudged. Contra in time of E. 1. 69. ad- tra. 
judged.] And by the 


; - | reporter, be, 
cauſe he comes by capias, he ought not to have his law; for rex eff pars for the contemp: 


e. Br. Ley Gager, pl. 56. cites 24 E. 3. 39. and 18 E. 3, 4.—And it is a con- L 0⁰ ] 
tempt of the King. Ibid. pl. 17. cites 44 E. 3. 32. 


3. In writ of detinue of charters, a man ſhall not wage his law. 
Br. Arbitrement, pl. 2. cites 9 H. 6. 60. 

4. In action of debt in London upon a conceſſit ſelvere to pay, the 
defendant may wage his law, though it be a cuſtomary actian. Br. 
Ley Gager, pl. 69. cites 38 H. 6. 32. 

5. Debt againſt an abbot, of a contract between him and the pre- Br. Ley Ca- 
deceſſor of the abbot, and averred that the {tuff came to the profit 2 1 
of the houſe; the abbot tendered his law, but could not have 5. 2. 
it; for, per Brian, he had not notice, nor was party to the con- Contra per 
tra, Br. Ley Gager, pl. 105. cites 1 H. 7. 5. all- the Ju 


tices except 
Brian; for the writ is in the debet, and not in the detinet, as againſt executors, 


6. But in debt upon a recovery in ancient demeſne the defendant 
may wage his law. Ibid. | 

7. So of baron and feme of the debet of the feme, they may 
vec their law, for there is notice of it in them. Ibid. 

8. If a man recovers damages in writ of right, or other action 
in ancient demeſne, and brings debt of the damages recovered, the de- 
fendant may plead nul tiel record, and it ſhall be tried per pais, 
and the defendant ſhall not wage his law. Br. Court Baron, 
pl. 1. (bis) per Littleton ; but Brooke ſays quzre inde. 

9. In debt for money won at play, the defendant was allowed to 
wage his law. Bulf. 186. Paſch. 10 Jac. Harriſon v. James. 
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66 Ley Gager. 


8 | (II) By other Hands. Bailment, Contracl. 


LP Br. Ci. F detinue be brouglit againſ} ſucceſſ; dean upon bailment 70 
J.ey Gager, his Predeceſſer, the law hes. 44 E. 3. 41. b Curia.) 


pl. 1 
§. C. Brook 29 5, and ſo ſee that he ſhall not be in a worſe caſe "i his predeceſſor; ; and after the 


plaintiffcaunted of Certal 'n charters ſpecial, and no mention was in the writot any ® ſpecial charter, 
but! n the count, and upon this the defendant tendered his law again, and was ouſted; and ſo fee a 


d fferente, Where he counts 2# a charter ſpecial, and where of a ch:ft ſeated with charters, —* Orig, 
err * =P 
Br. Ley 2. The abet may wage his law of a contract made by his com— 


Gager. pl. Pu 7 7 

ol” 24 i, 5 E. 2. 10. 

54. cites 15 mig! «+ | 83 ] 

E. 4. 16. accordingly, per Brian; but per Choke it is all one. 10 E. 4. 5, 


eee, The abbot ſhall wage his law in debt bon contract made 


ee by the covent in the vac ation. 13 WM 3. * Upon a receipt by 
ene perſon the hands of the feme of plaintiff, ley gager lies.] 

in law, and | 

therefore it is the immediate receipt of the plaintiff himſelf, Br, Ley Gager, pl. 54. cites 15 E. 
4. 16.—— 5. P. Co. Liu. 295 4. 


[4. If a monk makes contract as officer of the abbot, and after 1s 
made abbet, he may wage his law of it. 46 E. 3. 10. b.] 
fs. If my attorney general lo retain fer vants retains a ſervant for 
certain waves, and he brings debt againft me for the wages J 10 
wage law; yet contrary by the hands of the attorney. 46 E. 3 
10. . ] 
For both are 6. In account by abt vpon reſceit by hands of a commoigne the 
ia lies. 13 H. 418. 2H. 5. 2. b. Curia.] 


the lame 
corp ration. viz. the abbot and the monk; per Brian. Br. Ley Cager, pl. 92. cites 5 E. 4. 5.——= 
Co. I. itt. 195. a. : 


F--69 In account by Bares vpn rec ps by hands of the feme plain- 


Er. Ley tif the law lies. 13H. 4. 8. 2 H. 5. 3. Curia.] 
Gager, pl, 
92. cites 15 E. 4, 16, —Co. Litt. 295. a.--—S. P. 3 becauſe a receipt by the hands of the 


witc of the plaintiff, or defendant, is all one as a] receipt by their own haudz. Cro. E. gig. Hill. 
45 Elz. C. BE. Godrici's Cate. 


Br. »1 . [3, = Jin 1795 % Den delivery by ather 2 ands, the law lies, becguſe 


3 271 * he ſhall not have anſwer to the bailment, but to the detinue. 


8. 3. Pl. 47. 13 H. 8. 3 8 H. 6. 10. b. ] 

cies 21 H. ü 

6. 39.——S, P. becauſe the detine: is the ground of the action, and the bailment, though it be by 
another hand, is but the convrejance, and not traverſable. Co. Litt. 295. a, 


For they are g. So in detinue aga:?: ff executor upon bailment to the teſtator, 


. 2 the law lies, becauſe le! is charged partly of his own detinue. 
ment but by 3 H. 6. 38.4 

reren 

fenen a; tur where they fall be charged as executors, they cannot wage their law; becauſe ck 


an „att @ Mali Carmi e hits law, Br. Ley Gagzer, pl. 89. cites S. C. 
[19. But 


Ley Sager. 67 


10. But otherwiſe it is in account upon bailment by other hands, Br. Ley 


for there the reſceit is traverſable. 8 H. 6. 10. b. 18 H. 8. 3.] ny 1 
$. 3.——S, P. becauſe the receipt is the ground of the action, which lies not in privitz v-tweea the 1 
plaintiff and defendant, but in the notice of a third perſon. Co. Litt. 295. a. i | 
[11. In debt upon arbitrement by executor upon ſubmiſſion and Co. Lat. 
award in life of isflater, the law does not lie, becauſe by other ,* nt” 5 
hands. Contra 8 H. 6. 5. b. admitted.) - an a 1 
debt upon iN 
| an arbitrement by the bailment of another's hands, the defendant ſhall wage his law; becauſe the 
n debt is the ground of the action, and the contract, though it be by another hand, is but the convey» 
: ance, and not travertable, 
[12. In detinue againſt executer upon bailment to the teflator the 
10 law lies, becauſe he is charged of his detinue. 11 H. 6. 40. b. 
admitted.) | 
(13. In debt againſt executor upon a borrowing by the teflater, the Whereſo- 
jaw does not lie, becauſe the contract [was] made by other ; char 
le hands. Contra 17 E. 3. 1. b.) executor or 
by a a adminiſtra- 
tor, he ſhall not wage his law; for no man ſhall wage his law of another man's deed, but in caſe of 
a ſucceſſor of an abbot ; becauſe the houle never dies. Co. Litt. 295. a. 
E, 
(14. In deb? by executor upon a contract made to the teſtator, the 
law lies though it is made by other hands. 29 E. 3. 36. b. 
1s adjudged. ] 
(15. If an executor brings detinue of chattels of the bailment ef p 
fot his teftator, the detendant may wage his law, though it be by | 
1ay other hands. Becauſe in a detinue upon bailment by other | 
3. hands, the defendant ſhall wage his law; for the bailment is not 
traverſable. Contra 2 E. 2. Fitz. Ley. 56. 
the 16. Debt againſt an abbet, and counted of a ſale of 10 oxen 
% his predeceſſir, which came to the uſe of the houſe, and the 
— defendant tendered his law; and Newton, Paſton, and Aſcue ]. 
doubted, inaſmuch as it was of another's contract, whether he 
: ſhall be permitted to make his law ? 2 for the contract is 
lain. not properly the matter, but the i te the uſe of the houſe, which 
lies in notice of Pais. Br. Ley Gager, pl. 46. cites 21 H. 6. 23. 
f the 17. By the 4 & 5 Anne 16. it is enacted, That actions of ac- 
Hill, cunt may be brought againſt a bailiff or receiver, for receiving 
more than his juſt ſhare, and an action of account avas brought 
0 upon this ſtatute, again/? defendant, as bailiff ad merchandigandiin, 
oY who waged his law; and upon demurrer, it was objected that 
* wager of law would not lie againſt a bailiff ad merchandi- | 
zandum; but if action had been brought againſt a receiver, and | 68 J 
be by plaintiff did not ſhew by whoſe hands, the wager of law would lie, 
and fo it was adjudged in this caſe for the plaintiff, 8 Mod. 203. 
Trin. 10 Geo. 1725. Page v. Barnes. 
ator, 
muse. 
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68 Ley Gager. 


(I) By oer Hands, 


S. P. but in C1] N account upon receipt by other hands, the law does not lie. 
e unt * ? 5 

age To Dy. to El. 205. . 3. 26. b. 36. 30 E. 3. 19. 22 

receipt oy the H. 6. 39. 13 H. 7 * 33 H. 6.8. b. 21 E. 4 55 b. 18H. 8. J+ 

gehe dun. Becauſe the receipt is traverſable in this action. 10 E. 4. 8. 


by th- band; 34 E. 3 Fitz. Ley. 61 ] 


of the fore 


of the bi, . the defendant may wage his law: or the baron and feme are one perſon in 


law, and there tore tis an immediate receipt ofthe plaintiff himielt, Br. Ley Gager, pl. $«, cites 18. 
. . 2 Saund. 6.. Mod. 681 per Holt Ch. |. lu account brought againſt 
receiver, as h ving received by the hands of the plaintiff, wager of law will lie. But it by the hands 
e nature ol the action, that a third perſon can 


of a third perſon, it lies not; Gecawye it ape from th 


2 F = GS Pr — X 1 7 + * , 4 ' _ 
prove the rect: pt ; per Holt Ch. J. 1: Mod. 679. 


[2. In account, if defendant lehre auditors pleads payment by 
ether hands, the plaintiff ſhall not wage his law of it. 29 E. 
3. 3 
[3. In delt, if the plaintiſf ſuppoſes that the defendant cved to 
him 10 l. which he delivered him by the hands of ſuch a one, to repay 
at fuch a day, at which day he did nct pay it, the defendant may 
wage his law. 29 E. 3. 26. b adjudged.] 
£4. So if a man ſells poeds for a certain ſum, and delivers them 
by the hands bis ſervant, and after brings debt for the ſum ion 
p—— the contract, the defendant may wage his law; becauſe the con- 
Fol. 110. tract was not made by * other hands; for the delivery of the 
goods after the contract is not any cauſe of action. 29 E. 3. 
36. adjudged. ] 
Cs. In a deb? if plaintiff cornnts upon a contract, ſcilicet, that de- 
endant owes him 10 J. for certain goods fold ts him by J. S. his for- 
vant, the defendant may wage his law; ior he has counted as 
he ought) that he himſelf ſold the goods by his ſervant, ſo that 
the contract was made to the plaintiſf himſelf. 30 E. 3. 19. 
adjudged 24 E. 3. Ley. 63.] | 
Br. Ley [6. In a detinue, if the plaintiff counts of a bailment of certain 
. ogg by aher hands. The defendant ſhall have his law; for he 
H. *. . — ſhall not have any anſwer to the bailment, but he ſhall anſwer 
— gen to the detinue. 18 H. 8. 3. 32 H. 6. 12. 13 H. 7. 3. 33 U. 
verfityi: 6. 8. b. 34 E. 3. Fitz. Ley. 61. 
that in a de- 


clar.. n Cetinue, the Cailmert is no neceſſary ingredient, and the plaintiff, by alleging an unne- 
ceſlary thing, ſhall not bar the deiendant trom wa ing his law; for if in detinue the defendant 
ſhou'd fad nibil detinet, and put himfelf upon the country, and upon trial it appears, that the 4. 
fencart found the grids, inſtead of having them by the bailment of a third perton, yet the plaintiff 
ſhall recover; fo the gift of the action is not the delivery of the goods, but the detainer is the only 
material part of the action, and the whole point whether he derained the goods; and that is a mat- 
ter of ſecrecy ; per Holi Ch. J. 12 Mod. 6:0. In Cate of City of London v. Wood, 


72 
CY 
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7 


Br. Lez? [. In action of delt upon a contract by ather hands, the defend- 


» 46-4466 ant may wage his law; becauſe he ought only to anſwer the 
8. 3. debt. 18 H. 8. 3. 34 E. 3. Fitz. Ley. 61.] 5 
| [3 


fore 
a8 
that 


19 


tain 
1 he 
ſwer 


3 II. 


7 
unne- 
endant 
the de- 
aint! 
he only 
; a mat- 


end- 
25 the 
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Ley Sager. 


8. If an executor brings an account againſt anther, as receiver 
by the hands of teſtator, the defendant cannot wage his law, that 
he never was receiver of the money by the hands of the teſtator. For 
this is a reſceit by other hands, though the executor repreſents 
the perſon of the teſtator. Dy. 2 El. 183. 60. Per Cur. ſee the 
precedent of this pleaded New Entries Accompt 48. and there 
cites this book, that he was ouſted of his law, when he came 
to make it. 7 E. 3. 47. Vide 2 E. 2. Ley. 56.] 


(K) What Per/on may wage the Law. 


69 ] 


[1. AN infant ſhall not wage his law, becauſe he cannot Co. Litt. 


make oath. 11 H. 6. 40. b. 38 E. 3. 8. b.] 


Ley Gager, pl. 11. cites 11 H. 6. 40. 


2. 82 where eus ought to have their law, and ane 75 under age, 
both thall be oulted, becauſe the infant cannot, and both ought 
to join in plea. 11 H. 6. 40. b.] 

[3- A man who is dumb and not deaf, may wage his law of 
nm-/ummons, and make it and thew lus allent by ſigns. 18 E. 3. 
53. adjudged. }] 83 

[4. In an account if the deſendant before auditors pleads pay- 
ment, or other thing given in ſatigfuctian, the plaintiff may wage 
his law of it, though he be plaintiff. 29 E 3. 36. 30 E. 3. 4 b.] 

5. Tenant who is ſummoned by one ſumminer where there ought to 
be tꝛba, may wage his law of non ſummons, according to the law 
of the land; but the wouchee ſhall nat wage his law of nin ſum- 
nens upon the writ of ſummons. Br. Diſceit, pl. 11. cites 50 
E. 3. 16. | | 

6 In formedin ogainſt a feme who made default, and grand 
cape i ſued returnable ' i 5 Mich. before which day e lock baron, 
and at the day appeared and waged her law of un ſummons; and 
the feme made her /aw alone without her baron, and the writ 
abated. Br. Ley Gager, pl. 32. cites 12 H 4. 24. 

7. He who 1s attainted of any falſity, cr is periured, ſhall not 
wage his law. Quod Nota Bene. Br. Ley Gager, pl. 81. cites 
33 H. 5. 32. per Litt. | 

8. Debt was brought again// F. R. de W. in Cam L. Chape 
man,; the defendant appeared by his attorney, and offered to wage his 
lea, and efloigned ; and at that day the plaintiff appeared, and 
the deſendant being ſolemnly required, one F R. came to an- 
ſwer the plaintiff as defendant in that action, in his proper per- 


| fin, and offered to wage his law; the plaintiff ſaid, that F. R. 


wv appearing to wage his law, ought not to be admitted, bee 
caute the ſaid J. R. is nat that perſon «which the pai tiff profecutes ; 
for this J. R. who appears is J. R. de W. in eim Lis Junior, 
Clatman, and he whom the plaintiif proſecutes, is J. R. de . 

| G 4 in 


295. 2.— 
| S. 

therefore by the beſt opinion, where detinue is brought againſt tus as executors, and one is an injunts 
and they offer their law, they ſhall be compelled to the general itlue ad patriam. Quere inde. 


See B) 
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69 Ley Sager. 


in Com. L. Senior, Chapman, b:th of them, at the purchaſing 
the plaintiff's writ, Iiding at M. and that he agreed with the de- 
fendant foto do, therefore becauſe J. R. de, &c. hath not ap- 
eared to wage his law, prays judgment : the defendant con- 
e ſuch matter, and ſays, that he believing that the writ was 
proſecuted againſt him, appeared by his attorney, and offered to 
wage his law, and prays to be diſcharged of the debt; and the 
other J- R. being exacted, appeared not; and the court would 
adviſe; hut 5 judgment for the plaintiff. Prownl. 55. cites 
Mich. 4 Ed. 4. Rot. 144: 

9. Executrs cannot wage their law; per Brian and Littleton. 
Br. Examination, pl. 22. cites 20 E. 4. 3. 

Io. In acct; the defendant upon his account alleged tallier 
＋ the plaintiff, by which he had received certain of the money, and 
the pliintif waged his laau, that they were nat his tallies ; and it 
was admitted; and fo ſee that the p/arnt;f may wage his law, 


. 


and by it mall charge the defendant. Br. Ley Gager, pl. 40. 


ites 2% F EE AQ. 
C 70 J 11. A F may not wage his Jaw, but a receiver may. 
<Q 


1 Cro. El. 796. Mich. 42 & 43 Eliz. C. B. Shyfield v. Barnfield. 


S. P. For it is a matter triable per pais. Cro. E. 579. Archer's Caſe. S. P. per Holt 
Ch. J. and fays, the reaſon the book gives, is, becauſe it is i the real:y, and he ſaid, that is as much 
as to ſay, as becauſe it is no!5riows 1s 1he Country ; becaule the country takes notice of his looking 
after the manor, and they have thereby an opportunity of knowing that he received his rents, &c, 


12 Mod. 631. 


2 


12. A. brought debt ibn joint contract, againſt B. C. D. and 
me of E. E. aua cutlanved, B. C. and LD. appeared by a joint ſuperſedes, 
Eazrxc. B. tendered his law, that he with the reſt did not owe.—C. and 
TOW Vs D. plead nil dovent pe r patriam. It was inſiſted that B. ſhould not 
Oy 3 3 be admitted to his law alone, becauſe they were all charged as 

one defendant, being for a joint debt, and ſo that they muſt all 


the appear- 
ing by a anſwer together. But this was held to be unreaſonable ; for if 


Prownl. 53. 
S. C. by 


Joint ſuper. ſo, then by joining [others] with me, as joint defendants, I 


ſedea: will „2. - | 
rot hinder, Mult be ſubject to their plea, though they would confeſs the ac- 


but that tion; and though defendants may not ſever in dilatories, vet in 
5 O 5 


_y zu! bars they may. And after divers motions and precedents pro- 
plea. duced, B. was reccived to his law, and the plaintiff nonſuited. 
Hutt. :6. Hob. 244. Ellington v. Bourcher. 


Mich. 16 
Jac. S. C. by name of FAsIN GTON v. Boucut x, and there mentions ſeveral precedents, one 


whereof was Hill. 1; Jac. Rot. 841. Frrrr v. HAN ISO and Buook. Where F. brought 
debt azainſt H. and B. uyon an emiflent, and H. waged his law, and judgment againſt Brook by 
nihil dicit. Fr quia converiers off quad judicium de /nquela praedifta unicum fit verſus predicts: 
Iſaac & Facohum, fi contingat ipſum Facet de prrficiera. legem ſuum prediftam deficere, ideo par- 
cat injulicium inde verſus prafatum Iſaac reddenium guouſque pradittus Jacobu: leg vi prædidtax 
preficeret, fe ! de deficeret ; & proftra pradiftus Jacobus perfecit legem ſuam. Tec cor fideratum 
et ter Curiam quod prediftus querens nibil capiat per breve ſuum prædictum ſed fit in miſercordia pro 
fee clamore ſis inde, & quod preditus Jaccbus cat inde ſine die. Aud according to this ptecedent 
it, was azre=d p<i Cur. that fo it ought to be. 


Ley Gager. 


(K. 2) By Attorney. In what Caſes, 


1. PR AMCIPE quod reddat; the tenant made default after ap- But in pray 


pearance, by which petit cape iſſued, at which day he ap- 2 


peared by attorney, and the attorney waged the law ; quod nota, wagerotnox. 
Br. Ley Gager, pl. 28. cites 7 H. 4. 3. r- | 
: wes 


the tenant in perſon, and not by attorney; therefore the attorney ſhall not be eſſoigned at the day, but 
the tenant himſelf in pain of loſing ſeiſin of the land by his default, Br, Ley Gager, pl. 29, cites 
711. 4. 6, Tus 


(L) Againſt whom it lies. 


Lr. I N an action brought by the Prince of Wales the defendant 

* ſhall wage his law. 34 E. 3. Ley. 82.] 

2. In debt brought by merchant-ftranger it hes not. Palm. 14. 
Arg. cites 5 E. 2. 

3. Where one is indebted by ſpecialty to a man attainted the King A man cane 
ſha!l have it, & e contra if it be without ſpecialty ; for there — 
the debtor may wage his law againſt the perſon attainted, con- the King. 
tra againfl the King, though it was upon contract only ; and there- Quod nota 
fore he {hall not be in a worſe caſe than he was before, and ſo 3 
the King ſhall not have the debt; per Hamm and Holt, quod Ning is par- 


non negatur. Br. Ley Gager. pl. 25. cites 49 E. 3. 5. ty there the 
5 Y 8 P 9 49 3-5 defendant 

cannot wage his law. Br. Ley Gager, pl. 72. cites 50 E. 3.1. 4 Rep. 95. b. [ ' 1 

in a nota of the reporter it is ſaid, that in every quo minus in the Exchequer, brought 7 

by the King's debtor againſt one who is indebted to him upon ſimple contract, the defendant ſhall 

net have his law, for the benefit of the King, as appears in 8 H. 5. Ley 66. 20 E. 3. Ley 52. 

10 H. 7. 6. and yet there the King is not party; a fortiori where ſuch debt or duty is forfeited to the 


King, and he is the fole and immediate party. For debt forfeited te the King by common law g 


Ley Gager lies. Cro. C. 187. Morgan v. Green. 


4. Qus minus in ſcaccario againſt him who »/urped upon the 
Poſſeſſian of the King which was leaſed ts the plaintiff, fo that he 
could not pay his farm to the King, the defendant may wage 
his law, as appears in a ſhort note there, where it is ſaid, that 
in 4 E. 4. it was adjudged, that a man may wage his law in a 
quo minus; but contra anno 8 H. 5. tit. Ley. p. 66. in Fitz. 
which was agreed for law 35 H. 8. Br. Ley Gager, pl. 102. 
cites 32 H. 6. 24. SY 
5. In debt by affignee of commiſſioners of bankrupts the defend- 
ant pleaded nil debet, and waged his law. And the Court held ” 
that he might, though the intereſt and power to ſue in his own 
name be good to the plaintiff by the ſtatute of bankrupts. But 
otherwiſe if the duty itſelf had beengoriginally due by the ſtatute. 
Noy. 112. Oſborne v. Bradſhaw. cites 10 H. 7. 18. © Is 
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6. If an *nfrnt be plaintiſ, the defendant ſhall not wage his 
law. Co. Litt. 155. a. 

7. An action doth not he againit an executor upon a conceſſit 
ſolvere of the teſtator upon a ſpecial cuſtom; per Roll. Ch. J. 
For this would be to charge an executor in an action of debt, 
where he may by the law wage his law, and an action of debt 
lies not againſt an executor upon a ſimple contract made by 
_ teſtator. Adjornatur. Sti. 199. Hill. 1649. B. R. Hodges 
v. Jane. 


1 (M) In what Cuaſes it lies for a col ateral Reſpeci. 
LI. N detinue, if defendant actrgauledges the detinue in pleading, 
he cannot wage his law. 39 E. 3. 9.] | 

[2. If A. delivers money ti B. ta deliver over to C. and after A. 
brings account againſt B. and he pleads never his receiver ta render 
account, he thall not wage his law; becauſe his reſccit was con- 
dittonal whether to account or not. M. 13 Ja. B. between 
Bedle and Pilgrim adjudged. (It ſeems it is intended that he 
ihall not wage his law, that he had delivered it aver; becauſe 
upon this iſſue he cannot give it in evidence, but ought to plead 

- it ſpecially. )] 
- 5 [3- In action of debt againſt baron for wares bought by hrs feme 
11, without the aſſent of the baron for her apparel, the baron ſhall not 
wage his law; becauſe * it may be, that this was neceſſary ap- 
when the parel, and it may be e contra, and ſo a matter in law which the 
matter of baron by his wager of law ſhall himſelf determine. Dubitatur. 


the charge is NI. 13 Ja. B. Sir Thomas Gardiner's Caſe. ] 


pregnant 


with matter 
of law, here ought to be no wager of law; for that were to ſwear to the law; per Hatſel J. 12 Mod. 


$71. in Caſe of the City of London v. Wood. 


4. A man retained an attorney for his maſter for 10l. per ann. 
by deed ; in debt by the attorney, the maſter may wage his law. Br. 
Ley Gager, pl. 95. cites 46 E. 3. 10. 

5. But if the maſter males the ſervant 5vho retained his executor 
by deed, and dies; there in debt by attorney againſt he executor, 
he cant wage his law by reaſon of his proper deed. Ibid. 

L 72 J 6. And per Perſey, if the“ butler, or other monk, who is an 
Orig. Ce- officer in an abby, makes a contraft for ſtuff which comes to the uſe 


— he of the houſe, the abbit cannot wage his law. Ibid. 

fame cer 

be after made adbet, he may wage bis law. Ibid —But Finch. denied it, and ſaid that the abbot may 
wage his aw of the contract of his monk; and the ſame law of the baron of the contract of 11: feme. 


And Brook ſays, the law ſeems to be with Finch. Ibid, 


7. In ſebt upon a bee defendant tendered his law; the 
plaintiff ſaid, that the defeAdant in the ſame action confeſſed 


the buying, and that it was to the ule of the King; and the 
- I plaintilt 


Lep Gager. 


plaintiff ſaid, that it was to his own proper uſe, and the de- 
fendant had aid of the King, and fo the buying confeſſed, judg- 
ment if the law &c. and yet the defendant had his law; the 
reaſon ſeems to be becauſe it may be that he had paid. Br. Ley 
Gager, pl. 30. cites 7 H. 4. 7. 
8. The defendant wp examination waged his law in debt upon Er. Exami- 
f b 2 7 7 f 4 Br. L nation, pl. 
arrears of account, becauſe the matter lies not in account. r. Ley 2 * 
Gager, pl. 33. cites 14 f. 4. 19. H: 4 th 
Debt upon 
arrears of account, the d-f-ndant tendered his law, and prayed that the plaintiff be examined, and fa 
he was, and fund that it was for delt upon contract, and there fore it lies ot in account, for it was 
always certain; by which the plaintiff was moved to amend his entry, and wouid not, here fore the 
defendant made his law immediately with e, of which ove was challenged for nonage, and adjudged 


ot full age by inſpection, and ſo the law admitted. Br. Ley Gager, pl. 42. cites 8 H. 6, 15. 


9. Debt upon arrears of account before auditors aſſigned, the de- 
ferdant tendered his law, that he owed him nothing, and prayed 
that the“ plaintiff be examined whether it hes in account; and 
upn the examination it appeared that the defendant leaſed ta the 
plaintiff an heftery and fluff, and at the end of the term they ac- 
counted, and was arrear of part of the rent, and part of the ſiuff was 
zune; and therefore, becauſe he might have had debt upon 
the leaſe for the rent, and detiuue for the ſtuff, though it be worn 
or waſted, the defendant was admitted to his law. Br. Ley 
Gager, pl. 6. cites 20 H. 6. 16. 


* This in all 
the editions 
of Brook is 
detendant, 
but it ſeems 
it ſhould be 
plaintiff ac- 
cording to 
Br. Exami- 
nation, pl. g. 
which cites 
8. . 
do where 
the defend. 


ant ſaid, that he cb him netling, and that he wwas ready te make his law, and prayed that the 
plaintiff be examined, and upon (be examination Jad, that it was bef ro one audittr only, and there- 
fore the Lefendant was admitted to his law, per Cur. For the tute mentions f b:fore auditors. } Br. 


Ley Gager, pl. 7. cites 22 H. 6. 16. S. C. cited, and judgment accordingly. 


pl. 4. in Boſtock's Caſe. 


10. Detinue of two writings obligatory. Per Newton, where 
the plaintiff declares upon baulment in one county, where the bailment 
was in anther county, the defendant may wage his law, and if he 
will not, he may be twice charged ; but per Markham contra. 
Br. Ley Gager, pl. 48. cites 21 H. 6. 35. 


Goldib. 73. 


And per 
Newton, if 
a contract be 
made in 

Mi dieſer, 
and action 

is brought 


in E//cx, the defendant may wage his law. Br. Ley Gager, pl. 48. cites 21 H. b. 35. 


Ir. In debt for one horſe fold for 10 J. where tao were fold for 
this ſum, or e contra; er if he counts of a cow fold, awhere it avas 
a robe, defendant may plead that vii debet mods & forma per 
patriam, and the jury upon evidence thereof ought to find for 
the defendant, in pain of attaint z per Cur. and hence it appears 
that he may wage his law by conſcience ; for 'tis anether contract. 


Br. Ley Gager, pl. 93. cites 21 E. 4. 22. 


/ 


S. P. Mo. 

49. pl. 148. 
sg where 
the plaintiff 
ſuppoſes the 
contract bee 
tween him 

and de end. 
ant, and de- 
fendant ſays 


it was between them and another ; in theſe caſes defendant may wage his law, and ought not to tra- 


verſe the contract. Ibid. 


12. So in detinue of a chain of four ounces, which is only tuo 
ounces, the defendant may wage his law; for he did not detain 
ſuch chain. Br. Ley Gager, pl. 78. cites 22 E. 4. 2. 


Fy in deti- 
nue of a 
white herſe 
whichin fact 
isr-derblack. 


114 in detinue of 4 piece of cletb of 20 yards, where is only 13 yards, Ibid, ——Cztra 


* 


of 


[4 7 0 r 3 uf 
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K 2 2 d n | 


73 Ley Sager. 


of alleging of the value; for where he brings detinue of a horſe of 20 J. price, which is not worth 
to7. or of cloth or a chain of 20/7. value, which is not worth 7 /, he cannot wage his law by con- 


feieace, Note a diverſity by award ofthe Court, Ibid.— S. C. cited C. 219. b. pl. 11. 


13. In detinue of Charters gaged for money lent, the defend- 
ant may wage his law, if the plaintiff does not count of a charter 
ſpectal. Br. Charters de Terre, pl. 62. cites 22 E. 4. 7. 
See D. 219. 1. In debt, plaintiff counts on a contract; defendant ſays he 


. „made a contract for a /eſ5 ſum, abſque hoc, that he made any 


 $leggein. contract for the ſum comprized in the writ, as the plaintiff has 


ſuppoſed ; per Cur. he ſhall not have his plea, becauſe 
he may wage his law. Mo. 49. pl. 148. Paſch. 5 Eliz. 
Anon. | | 
15. A. was indebted to B. on a contract; after C. gives B. bond 
for the money, and A. gives C. counter bond. A. cannot wage 
his law ; for the contract continues; but had C. given the 
bond at the time of the contract, it had been otherwiſe. 2 Le. 
110. Trin. 29 Eliz. Hooper's Caſe. | | 
16. A. fold woad to B. on condition that if A. did not prove it 
geod and ſufficient, B. ſhould pay nothing for it; per Windham ]. 
If the caſe be fo, B. may wage his law; and it was ſaid, that A. 
muſt have detinue for the woad. Goldſb. 65. pl. 5. Mich, 
29 & 30 Eliz. Millington v. Burges. 
17. A. and B. made a joint contract with C. and A. alone 
Froaught the action. This was argued not to be the ſame contract, 
and that ſo the defendant might wage his law. And of this 
opinion was the Court, abſente Anderſon. Goldſb. 75. pl. 4. 
Hill. 30 Eliz. Boſtock's Caſe. | 
Sowhereup- 18. Upon account between two, it was agreed that each of 
ust then ſpould be quit of the other ; defendant cannot wage his law; 
3 that for it is but an agreement, which cannot be executed but by re- 
che defend. leaſe or acquittance. 3 Le. 212. 258, Mich. 32 Eliz. C. B. 


ant ua in- f 
gebted to the Sanderſon v. Ekins. 


plaintiff 10 J. to be paid at Chriſtmas, and that upon communication between them, it was agreed, 
that the defendant ſhuuld then pay to the plaintiff 5 J. in ſatisfuftion of all the debt, and as to the 
ether 5 J. that he ſhould be acquitted of it; the juſtices were clear of opinion, that the defendant 
ev2zht not to be admitted to wage his law ; for notwithſtanding that bare communication, the whole 
debt remained due, not extinguiſhed by the communication; for 5 J. cannot be a ſatis faction for 104. 
but contrary of a collateral thing in recompence of it &c. “ and ſatis faction. But agreement to pay 
5 J. before the ſaid Chriſtmas in ſatis faction of the whole 10 /. (there) upon ſuch matter ſhewed, the 
Court was of opinion, that the defendant might be admitted to wage his law. 4 Le. 51. Mich. 
39 Eliz. C. B. Anon.—-® Orig. is (and ſatis fact ion and agreement to pay &c.) 


S. C. ch.d 19. Wager of law was denied in debt for ſcavage ariſing by 

—_ preſcription, and that confirmed by act of parliament. Vent. 
654. 261. Trin. 26. Car. 2. B. R. Mayor &c. of London v. Dupeſter. 
- 2 Lev. 106. 5. C. by name of Mayor &c. of London v. 
Deputee. . 

20. Debt for a duty growing by a by-law ; if the by-law be 
euthcriſed by letters patents, no wager of law lies. Vent. 261. in 
Caſe of Mayor, &c. of London v. Dupeſter. 


nN 
21. 9 


Ley Gager. 173 
21. $; in caſe for toll granted by letters patents. Vent. 261. * of 


cites 20 H. 7. toll by pre- 


feription, you cannot wage your law; per Hale Ch. J. who aſked if they could ſhew a precedent 
where a man can wage his law in an action brought upon a preſcription for a duty. Mod. 121. pl. 26. 
Trin. 26 Car, B. R. Anon. 


(M. 2) In what Caſes it lies, and the Reaſon ** Gi. 
thereof. 


1. WV GER of law is allaabable in five caſes. Iſt. In debt 

upon ſample contract, which is the common caſe. 2d. In 
debt upon an award upon a parel ſubmiſſion. 3d. In an account 
againſt a receiver for receipts by his own hands. 4th. In detinue, 
though the bailment were by the hands of another. 5th. In an 
amerciament in a Court-Baron or other inferior Courts not of re- | 74 J 
cord; and in every of theſe inſtances, the action is grounded 
upon a feeble foundation, and of ſmall conſideration in law; 
per Hatſell J. 12 Mod. 670. in Caſe of the City of London 
v. Wood. | 

2. In no caſe where a“ contempt, treſpaſs, deceit or | injury is S. P. 

ſuppsſed in the defendant, he ſhall wage his law; becauſe the law ö 236, 
will not truſt him with an oath to diſcharge himſelf in thoſe 2 = 
caſes; but in ſome caſes, as debt, detinue, account, the defendant contemptia 


is allowed by law to wage his law. Co. Litt. 295. a. the defend. 
ant, he 


ought not to be allowed to ſwear it off; per Hatſell J. 12 Mod. 671. 


3. The reaſon wherefore in an action of debt upon a ſimple “S. P. Sd. 
contract, the defendant may wage his law, is, for that the de- 99 Fr 1 
fendant may ſatisfy the party in“ fecret, or before witneſs, and Hill. 1649. 
all the witneſſes may die, ſo the law doth allow him to wage his B. R. Hodges 
law for his diſcharge 3 and this, for ought I could ever read, is “ Je. 
peculiar to the law of England, and no miſchief iſſueth here- 
upon; for the plaintiff may take a bill or bond for his money; 
or if it be a ſimple contract, he may bring his action upon his 
caſe upon his agreement or promiſe, which every contract 
executory implieth, and then the defendant cannot wage his 
law. 2 Inſt. 45. | 

4. The only true reaſon of wager of law, is the inconfiderableneſs 
of the ground of the plaintiff*s demand, and it ſuthces that the na- 
ture of the defendant's diſcharge be of equal validity with the 
ground of the plaintiff's charge; per Hatſel J. 12 Mod. 670. in 
Caſe of the City of London v. Wood. 

5. Originally it was nat only a privilege of the defendant to 
diſcharge himſelf, but one which the plaintiff had when he had 
no witneſs of his debt, to put the defendant under the neceſſity 
of giving him his oath to diſcharge him; ſo it was a kind of an 
equity in law, that the plaintiff might put him to take his oath 
that bo owed nothing to him, or confeſs the debt, rather _ 

I the 
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the plaintiff ſhould loſe his debt, in caſes where he had ns 
witneſſes of it at all, or had fome who were then dead; per 
Holt Ch. J. 12 Mod. 678. in Caſe of City of London v. 
Wood.—Cites Magna Charta, c. 28. 

6. If ſummons in pracipe quod reddat be not ſerved 15 days 
before the jirft day of the return of the writ, the tenant may 
wage his law of non ſummons; for 15 days before the fourth 
day of the return will not ſerve. Br. Ley Gager, pl. 57. cites 
. 3- 40- 

7. Debt againſt a bailiſf upsn arrears of account, and the de- 

 fendant pleaded that he owed him nothing, and that he was ready 
to make by his law, and had the law; for he was not to account 
before auditors; quod nota. Br. Ley Gager, pl 15. cites 
43E Z. 1. | 
Ard yer 8. It is ſaid in writ of diſceit, that if the /heriF returns in præ- 
_ oy cipe quod reddat that the tenant is ſummened by J. N. and T. C. 
recipequod where he was not ſumnioned but by one of them, the tenant may 
reddat __ wage his law, that he 2vas nat ſummoned according to the law of the 
Law, 7 be land. Per Fulthorp. Br. Ley Gager, pl. 27. cites 50 E. 3. 16. 
was nme , uprn the ſummons ; for he need not fave his default at the grand cape ad valentiam; 
but if he ve returned ſummoned, where be was not ſummoned, and afier grand cape ad walentian 
iffues, he ſhall have 4%ceit ot the return &c. Ibid. 


So where a 9. In debt upon a retainer in huſbandry for 8 years, taking 209. 
_ fer annum &c. the defendant faid proteſtundo, that none is bound t9 
of bis land, ſerve if he be not able in body, and pro placito, that at the time Sc. 
aud not com- the plaintiff wwas not but 5 years of age, and tendered his law; and 


lab! — 
— de de. Was ouſted of the law by award; for though the plaintiff was 


tained in not compellable to ferve, yet when he was retained and ferved 


hutbandry, in fact, he ſhall have his wages; and there the law does not lie; 

in debt for . h 3 5 . my 

kis falary, and this becauſe the retainer was in huſbandry. Br. Ley Gager, 
75 J pl. 67. cites 38 H. 6. 22. 

the de fend - 

ant ſhall not vage his law ; and it was agreed, that if a“ pri-ft, gentleman, yeoman, cook, butler, and the 

like, who are not compellable to ſerve, are retained inubeir degrees or offices, and bring debt for their 

ſalary, the defendant may wage his law, and co»tra if they are retained in buſbdandry ; note the diver- 

fity ; by which the defendant ſaid, that he did not retain him in huſbandry ; and a good plea; and the 

other ſaid, that he did retain him modo & forma, and a good replication, though he did not ſay in 

huſbandry ; for it ſhall have reſpect to the declaration, and ſo good ifſue, Ibid. ——Br, Laborers, 

pl. 46. cite, S. C. S. P. Br. Ley Gager, pl. 70. cites 39 H. 6. 18. 


10. In detinue; if a man delivers to me goods in ſatisfactian . 


a debt, and after brings detinue theresf, the defendant may wage 
his law; for the property is changed. Br. Ley Gager, pl. 78. 
cites 22 E. 4. 2. | 

11. A man may wy his law of non-ſummons in re-ſummons, 
as well as he may in the original; per Brian and Chock ; but 


per Cateſby contra. Quære; and the writ was returnable 15 
Trin. and the /ummoners ſummoned him about the 15th of Corpus 
Chriſt: ; and therefore, per Chocke, he may wage his law of non- 
ſummons, that he was not ſummoned according to the law of 


the land; for the law is, that he ſhall be reſummuned by the day 
i in 


WW hy 
Cap, 
ra 
ten 
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ru the brit; but Cateſby ſaid, that he cannot wage his law here 
by confcience, nor can he wage his law in re-ſummons. Br. 
Ley Gager, pl. 103. cites 1 E. 5. 2. 

12 Debt of 40s. upon the ſtatute of cappers; the defendant Se in eb 
tendered his law; and per Cur. he ſhall not have his law, in as again, W. 
much as the adlion is founded upon the flatute. Br. Ley Gager, C. for Jp 


vage en 


pl. 106. cites 10 H. 7. 18. againft the 

| fraiute 77 
10 FH. . which wills that none ſhall take ſcavage againſt the form of the ſtatute, upon pain of 201. 
the defendant pleaded nihil debet per patriam, but did not tender his law. Br. Ley Gager, pl. 63. 


cites 21 H. 7, 14. In debt upon a penalty given by ſtatute, the defeadant ſhall not wage lis laws 
Co. Litt. 295. a. 


12. If the #nant, at the day of the return of the grand cape, ap- 
pears and tenders his law of nn-/ummons, and the ſheriff does not 
return the writ, yet he may make his law; for he has a day by 
the roll. Quod nota. Br. Ley Gager, pl. 2. cites 27 H. 8. 14. 

14. In detinie of taventy quarters of wheat ; the plaintilf counts 
fimply of a contract for the wheat Sc. The detendant pleads, that 
ihe plaintiff bought of him eighty quarters, upon condition te pay for 
it as he came for it, and ctheraviſe to be void: and ſaid, that the 
plaintiff had received thirty quarters, and paid for it, but at another 
day he received ten quarters, which he had not paid for, and fo the 
entraf wid. Judgment if action. It was agreed, that de- 
fendant might wage his law, or ſay if he will, Non detinet per 
patriam. D. 29. b. 30. pl. 201. Hill. 28 H. 8. Anon. 

15. In debt the plaintiff declared upon a ſale of ſome ve for The caſe is 
20 J. The defendant pleaded nil debet & c. and upon the evi- , - — 
dence it appeared, that the bargain was 2 twenty marks ; the Müh. 4 & 
Court directed the jury to find for the defendant, becauſe it can- . — and 
not be intended one and the ſame contract; and that in this — = 
caſe the defendant might have waged his law, though he had by the opi- 
pleaded non debet the 20l. nec aliquem inde denarium. 3 Nelſ. nion of Cate 
Abr. 516. pl. 2. cites Mich. 5 Eliz. Dyer. 219. ye 


and Browne 


: the ver- 
dict ſhall be for the defendant in this caſe, as in caſe of a variance of the contract of en, ſold, 


according to the 21 F. 4. in as much as it cannot be intended one and the ſame contract. But then 
the book ſays, Quzre if there he not ſome diverſity, in as much as the plea is non debet the ſum nee 
Ai guem denarium inde in forma qua Fe, Unde in detinue 22 E. 4. of a chain containing three 


ounces, and in truth it contained but two, yet the defendant might ſafely wage his law; otherwiſe it 
is if the variance be only in the price or value. | 


* 15, There is no act of parliament in expreſs words, which 
takes away wager of law in action of debt upon arrearages of 
account; but at the common law the defendant ſhall have his 
law in action of debt, brought upon arrearages of account, be 
the account before one or ſeveral auditors, as appears in 38 H. 6. 
f. 6. a. But the reaſon eohy the defendant fhall not wage his law 
woen the account is made before auditors, is upon the flatute W.2, L 76 J 
cp. 11. For now this ſtatute has made the auditors pudges of re- 
cord, becauſe they are impowered thereby to commit the de- 
tendant to priſon, which none can do but judges of record, and 


for 


— 5 
— 2 — o - 
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Ley Gager: 
for that reaſon, viz. that they are Judges of Record. 10 Repl 
103. a. in a nota of the Reporter, in Denbawd's Caſe. 

17. Two men were partners in goods z the one of the partners 
eld unto J. S. at ſeveral times, goods to the value of 100 J. and 
for the goods at one time bought he paid the money according 
to the time; afterwards an action was brought by one of the 
partners, for the reſt of the money, and the plaintiff declared 
upon one contract for the whole goods, whereas in truth they 
were ſold upon ſeveral contracts made, and the defendant in 
that caſe would have waged his law ; but the Court adviſed the 


Plaintiff to be nonſuited, and to bring a new action, becauſe 


that aCtion was not well brought; for it ought to be a ſeveral 
action upon the ſeveral contracts. Brownl. 244. Hill. 11 Jac. 
C. B. Lambert's Cafe. 

18. In action againſt B. plaintiff declared upon the cuſtom 
of merchants for a bill of exchange drawn by a factor of the com- 
pany's agent beyond ſea for money paid, and indorſed here by 
one of the company. Hobart Ch. J. thought the defendant 
ought to be admitted to wage his law; for the delivery of the 
money made a contract in law, and as he may have an action of 
debt, ſo without queition he may have an action upon the 
caſe, and ſo count upon a promiſe, and then the defendant may 
not wage his law. Winch. 24. Mich. 19 Jac. Vanheath v. 
Turner. | 

19. An action of debt was brought againſt one for 50 J. due 
for divers pieces of linen cloth fold to the defendant. The de- 
fendant was ready at the bar to wage his law ; but the Court 
being informed that the defendant's wife kept a ſhop, and uſed t9 
buy and ſell by her huſband *s privity and allowance, and that theſe 
parcels of cloth were b:ught by her to furniſh her ſhop, and that the 
defendant her huſband, although he was a ſeaman, and meddled 
not in buying and ſelling of any of the wares in the ſhop, yet 

his wife did it by his allowance, Roll. Ch. J. advifed the de- 
fendant to take heed he waged not his law; for that he could 

not do it with a good conſcience, becauſe his allowance of his 

wife's buying the wares was all one as if he bought them him- 

ſelf, and counſelled him to plead, to which the defendant con- 

ſented, and the ley gager was warved by conſent of the parties, 

and an imparlance given till the next term. Sti. 322. Paſch. 

165 2. B. R. Anon. 1) 

It is a note 20. Wager of law lies not in quo minus, becauſe the King's 
—— Re- revenue is remotely concerned, upon ſuggeſtion, that the plain- 
3 "a b. tiff is indebted to the King, and leſs able to pay him by the 
. defendant's detainer of his debt. Per Hatſell J. ſaid, it was 
given as a“ reaſon. 4 Rep. in Slade's Cafe. 12 Mod. 671. 

| in Caſe of City of London v. Wood. : 
The ſecrecy 21. Where the matters charged are fas notoriouſly known, in 
of {** ©2%- ſuch caſe there are no precedents of wagers of law. Per Hats 


— — Mod. 671. —Per Holt Ch. J. Ibid. 682. 1 


debt, is the reaſon of the wager of law; but if the debt ariſe from a contract that is notarlout, 
there ſhall be no wager of law. Per Holt. Ch. J. 12 Mod. 679. in Caſe of City of London v. Wood. 
In debt upon a contra? for a ſum in groſs, wager of law will lie; but if deb? he brought fer rent 
due pin a par! leaſe, it will not lie; and the reaſon is, becauſe it is in the realty, and ariſes from 
the taking the profits of the land, and occupation of it in the country, and ſo the xstoriety of the 
thing excludes the defendant from waging his law, Per Holt Ch. J. 12 Mod. 681, ia Caſe of 
City of London v. Wood. 


22. The very ce of Lendon excludes wager of law in ſome 
actions, as in debt for diet, 1 Ed. 4. 6. Bro. Examination, 18: 
the Statute of 38 Ed. 3. 5. before which no wager of law could 
be againſt a Londoner. Per Hatſell J. 12 Mod. 671. cites Br. 
Ley Gager, gg. 

23. A preſcription prevents wager of law, and no man can 
deny it upon oath. Per Holt Ch J. 12 Mod. 683. in Cafe of 
City of London v. Wood, | 


(M. 3) In what Cafes Defendant may be con- L 77 J 
pelled to wage his Law. 


z. I N 33 H. 6. 8. In a precipe quod reddat, the tenant made de- 
fault, but appeared on the return of the great capias, and 
pleaded non-ſummons, and would conclude to the country, where 
the proper trial was, by wager of law of non-ſummons ; and, 
the queſtion there was, if he could waive his plea of wager of 
law, and betake himtelf to plea concluding to the country? and 
the better opinion there is, that he could not put himſelf upon 
his country, and decline his wager of law; and that caſe is 
plainly out of the {tatute of Magna Charta, becauſe it 1s not 
debt, nor ſimplex loquela, but a proceſs of non-ſummons, from 
which he was to fave himſelf. Per Holt Ch. J. 12 Mod. 679. 
in Cafe of City of London v. Wood. 

2. In Lonion there is a cuſtom, that if the defendant thinks 
that the plaintiff has made a falſe declaration in debt, he may pray 
that the plaintiff may be ſworn, whether his declaration be true, 
and he fhall have it; and if he ſwears, the defendimt ſhall be 
by this condemned, and if he refuſes it the plaintiff ſhall be 
barred, for it is peremptory. Br. Ley Gager, pl. 77. cites 
a E. 4. 44. | | 

3. Plaintiff, on bringing convenient proof, and averring Magna 
{harta, may corapel the defendant to wage his law. Per Holt 
Ch. J. 12 Mod. 679. in Cafe of City of London v. Wood. 
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and a day 
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77 Lep Gager. 


(M. 4) In what Cafes, and the Effect, where there 
are R Defendants, and one dies, or tenders his 
Law, and the over makes Default at the Day. 


S. P. Br. 1. D EBT agninſt baus who waged their law, and at the day the 
Eh 8 one came and made his law, and the e mgde default, by 
38E. 3.27. which it was awarded, that the plaintiff take nothing by his 
1 writ; for the contract is now deſtroyed; but per 'Thorp, the 
3 bo, Plaintiff, before the law made by the defendant, might have con- 
r:cy pleaded demned both by default of the other at the day of the law; 
mini w__ quzre inde. And per Candiſh and Finch. it is no miſchief to 
mo ng at the plaintiff, for he may have debt againſt the ether alone, and it is 
tb wage taken there that the writ ſhall abate only; quod mirum ! for it 
zu, ſeems that the ley gager is a bar But it was agreed, that in 
denn Ke. debt upon obligation againſt two, who pleæad non eſt factum, 
ze came at and it is found the deed of the one, and not the deed of the 
the dar, and other, the plaintiff ſhall recover againſt him who is convict ; 
Fe". quod nota. Br. Ley Gager, pl. 12. citcs 40 E. 3. 35. 

Vat ed praye i to do his law, and it was denied; for the dec/aration and pla. and wager of 
law, were all juint, and the default of one now is the default of both. Nov. 111, Stacey v. Slane, 


CH 47 2. Ceſavit againſt three, who at the grand cape waged their law 

ng over of non-ſummons, and at the day labs made default, and the third 

their law of appeared and tendered the rear ly flatute before judgment, and 

32 could not but for the third part; wherefore he prayed to be 

betend received of two parts, and fo fee where they failed their law, viz. 

ea pr, and at | | ; . 

the day two Where ſome do not come, the other ſhall not make his law for this part, 

appeared as it ſeems, quzre inde; and if the third could not have per— 

. formed his law, for his part, in an action real, and fave his part, 

2 . 

made de. the demandant ſhould recover two parts by default of the two; 
78 ] it ſeems that he thall, but his intent was to fave the intire land. 

fault, and Br. Ley Gager, pl. 13. cites 40 E. 3. 40. 

upon argu- : | 

ment &c.the two waged their law, and the writ abated for two parts, ® and war refeeived ' for the third 

part, in default of the third, and fo the writ ſtood for the third part, Br, Ley Gager, pl. 23. cn 

48 E. 3.13.—* Orig. is (et un fuit reſcelve pur le tierce part &c.) 


3. Pracipe quod reddat againf? tw, who made default, „by 
which grand cape iſſued, and the one made defanit, and the other 
appeared and tock the intire tenancy, abſque hoe that the other bd 
any thing, and tendered his law of nen-ſummons, and the plaintiff 
maintained his writ, that they hold as the writ ſuppoſed ; Priſt; 
quod nota. Br, Ley Gager, pl. 21, cites 47 E. 3. 14. 


(M. 5 


* 
— 
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(M. 5) In what Caſes, and the Effect. Abatement 
of Writ. 


1. D RA CIP E quad reddat againſt baron and feme, and the 


baron came in proper perſon and profered his law, and the 
feme by aitorney, and the law was accepted, and the writ abated, 
and ill per Thorp and Cur. quod nota; and ſo ſee, that by 4e 
goger of non-ſummons, the avril fhall abate ; and yet upon return 
of tarde, or that the demandant non invenit plegios de profequents, 
the Court thall award ſummons ficut altar, Note a diverſity. 
Br. Ley Gager, pl. 18. cites 44 E. 3. 38. 
2. Debt againſt executors of the debt of the teſtator for eating 
and drinking ; and becauſe the teſtator might have waged his 
law, the writ was abated. Br. Ley Gager, pl. 55. cites 
15 E. 4. 16. 


(M. 6) In what Caſes, and the Effect; though he 


might traverſe &c. 


] N debt of a loan to the predeceſſor, which came to the uſe 
of the houſe, the abbot may ?raverſe the meſne conveyance 


So in 4487 
upon ar- 
t1ement, the 


that he did nit * borrow, and yet he may wage his law. Br. defendant 


Ley Gager, pl. 76. cites 13 E. 4. 4. 


ment, and yet may wage his law. Ibid 


may traverſe 
the arbitre- 


Br. Ley Gager, pl. 94. cites 21 E. 4.45- contra; 


nat the defendant i detinuc, debt &c. ſhall not be permitted to traverſe the ine conveyance wherg 


he ray wwage his /ato unlef; in fpecial cafes, ——* Orig. (Apprompta.) 


(M. 7) How, of Part, 


1, JN debt the plaintiff counted part upon arbitrement, and part 

upon arrearages of account, and as to the arbitrement the de- 
Jendant made his law immediately, and to the reſidue tendered his 
/aw, and prayed that the plaintiff be examined, and the attorney 


® world not be examined ; wherefore it was awarded that the de- 


tendant have his law, and upon this he was ready to make his 
law immediately; and becauſe he, upon the firſt tender of his law, 
did not pray to make it immediately, therefore he was ouſted of 
making of it now; per Cur. and was put to a day; quod nota. 
Per tot. Cur. Br. Ley Gager, pl. 10. cites 33 H. 6. 24. 

2. In debt upon buying of a horſe, the defendant ſhall not be 
received to wage his law of parcel, and of parcel plead to the 
country, becauſe a trial may make an end of all. But if it be 
upon ſuch buying fer 20 5. the defendant may ſay that he bought 
it for 10 8. abſque hoc, that — bought it for 20 8. and as to the 
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terug have been tikin by the people of the ſaid places againſt diverſe peoples 


Ley Gager. 


* a 
10 s. he may wage his law; becauſe the contract, for the man- 
ner of it, is not confeſſed; per Frowike. But if he ſays, that as 


to 18 s. he tendered the money, and as to the other 10 8. wages 


his law, he ſaid, that it is a doubt to him, becauſe the contract 
is in a manner confeſſed. Vaviſor agreed; ideo quiere. But it 
is commonly uſed to wage the law for parcel, and to make 
tender for parcel by attorney; tamen dubito of the law &c. 
Lelw. 40. b. pl. ;. Mich. 17 H..7. 
3. In account againit one as receiver, he counted of a recript of 
diverſe ſums, ſeme by his 64on hands, and ine by other hands ; the 
defendant, aste the ſums, [charged to be received] by the proper 
hand: of the plaintiff ſuid, that ME lit YeCE EDU, & Co Prijl, 79 Pi be 
his law ; and of the reſidue plonded to the corntry, and day given 
till another term; at which day the defendant, ſor part of the 
tums of which he had pl᷑eaded his law, 2 have awarved his 
Hiri, and confeſſed the adtien of it, and of the reſidue he would 
ave performed his law, and whether he might do it without 


wy 


- % 


he atlent of rhe plaintiff, the Court much doubted; but by the 
dvice of the Court, he waived all his plea of the law, with 
the confent of the laintiff, aud pleaded to the c: wntry ne ting lies fl 


— 


pla 
receiver to render acemi, Priſt; and had it, therefore quære le- 
gem. But after, in this term, by the opinion of the Court, ca- 
cept Harper, he could not have the confcilion allowed. D. 265. 
a. Pl. 2. Mich. 9 & 10 Eliz. Anon. | 

4. In debt brought wpin a tentrad, the defendant cannot 
wage his law for part, and confets judgment for the other 
part; per Robart Ch. J. who ſaid, it had been fo adjudged 
Mich. 15 Jac. in C. B. And it was ſaid to have been fo ad- 
judged upon a ſhop-book, in CarT's Caſe, and cited 38 H. 6 14. 
Ii the law hes not for parcel, then it ſuſpended for the whole, 


* 
"I. 


where the debt is an entire debt; and fo it was adjudged int 
principal caſe here. Godb. 327. pl. 420. Paſch. 21 Jac. C. B. 
Anon. 

5. In an action of debt where the defendant may wage his 
law, if he canfeſſes part of the debt, and wages his law of the reſidue, 
and a judgment is given and entered for the plaintiff for that 
which is confeſſed ; after this judgment the plaintiff cannot be 
nonſuited as to the reſidue ; but he ought to appear when the de— 
fendant comes to wage his law for this purt of the det. 


Bulſ. 194. Paſch. 10 jc. Anon. 


% 


(N.) Examination of the Plaintiff, In what Cafes 
the Defendant may pray that Plaintiff, or his 
Attorney, be examined, 


1. 5 U. 4.70 eſchew miſchirfs which be as avell auithin Landen 
c. 8. as other places, of that diverſe fained ſuits of debt 


fur /n 


acreogu 
Plaint 
Aue 
t 
anſay; 


uch a 


Ley Gager. 


{rmifing that they have accounted pe fore their apprentices, and fome- 


times other their ſervants, auditams aſſigned, of diverſe receipts, 


duties, and contracts, had betawixt them, and that they were found in 
arrearages upon the account in diverſe great ſums, <vhere there was 
naten receipt nr duty betwixt ſuch parties, to the intent to make 
them againſt whom fuch ſuits were taken, io put them in ingue/t, and 
to put them from the waging of their law ; the judges before whom 
ſuch actions fhall be ſiued in cities and boroughs, fhail have power to 
examine the att;rnies, and others, and thereupon t5 recerve the de- 
fendants to their law, or te try the fame by inge ofter the diſcretion 
of the judges. 


it ws no plea for the d-fendant. that the matter lay not in account ; for it was his folly 


1 79 


an acco49t 
before two 
auditors 

for a thing 
which lay 
not in aCe 
count, and 
they found 
h:m indebt- 
ed, upon 
which the 
other 
brought 
writ of debt 
againſt him, 


== 


to enter into the account; and ſ at the common law the defendant was without reme iv; but no. 
by this ttatute he may tender his law, and pray that the party be examined, whether it hes in ac- 
count or not, and if it be found that it does not, the defendant thall make his law aud go his way ; but 
by the common law, the deerdant ought to anfwer to the debt, which is the end of the account, aud 


tie judgment of the auditors, and the matter of account, is only conveyance. 

Na. b. pl. ien HH. 7. 

lie, &1 4 that nibil 4. b. Fg t* 
˖ E coatra, 50 E. 3. 

D. 145. pl. C3. Paſch. 3 & 4 P. and M. Wite's Cate. 


2. Debt upm arrears of accnunt; defendant prayed that th 


plaintifs attorney be examined if the watter lies in account, and ſo 


he was, notwithitanding that % i, was tendered and upon 
the examination of the attorney, 77 appeared that it was for 
Af bought by the defendant of the plaintiff, by which he tendered 
his law and was admitted; quod nota. Mirum of the exami- 
nation before law tendered. Br. Examination, pi. 15. cites 
14 H. 4. 19. 


3. Debt ty tao executars and counted of arrears of account made 
in the time ef their teſlatzr, and the defendant tendered his law, that 
he owed them nothing, and prayed that they be examined, and the 
opinion of the Court was that they ſhall not be examined of 
another's deed ; contra of attorney; tor he may have information 
ot his matter &c, And the cauſe of this examination given by 
the ſtatute is, that if it be found upon examination of the party 
on a book Mat the matter does not lie in account, then the law 
dies; and ſo this caſe is out of the caſe of the ſtatute of exami- 
nations, by the opinion of the Court. Br. Examination, pl. 5. 
cites 3 H. 6. 46. | g 


Per Frowike. Ke. 
It ſeems by the meaning of this ſtatute of the exx:..ination of 
attorney of the plaintiſt in debt upon arrearages of account before auditors, that wag. r of lu to ces 
der athiam hall be received in debt uf on arrearages of account before 
againtt gas er, for eſcape of one condemned before auditors aſſigned, 


If the attors 
ney retuſes 
to be eu- 
mined che 
defendant 
ſhall be ad- 
mitted to his 
law. Br, 
Examina- 
tion, pl. 23s 
cites 23 

H. 6. 26, 


S. P. Br. 
Examina» 
tion, pl. 6. 
cites 4 H. 6, 
$.—S, P. 
Ib.d. pl. 7. 
cites I. 
6. 53; 
Where exe. 
cutors bring 
action, or 
where ace 
tion is 
brought 
againit 
them, exa- 


mination does not lie; for this is to have the ley gager, and executors cart wage their icw, Br. 
Examination, pl. , Cites o E. 4. 3. per Brian and Litteton.— D 4 an executgr pon arroars of 
account before auditors in the time of the teflator, the detendant tendered his law and prayed that the 


PlaintitF be examined, and the executor was examined, though it was of another's dec, but not Se- 
ciſe;y, whether he ſaw or heard the account, or was preſent at it; but whether any ma! or Wwhice 
Hove that it lay in account came ts his hands, and of other points at the diſcretion of the juſtices, hut 
not 'f the truth of the deed preciſely, and upon the examination it was awarded, that the defendant 
anſryer without bis law ; quod nota, Br. Examinat.on, pl. 19. cites 21 H. 6. 54, $5. ——Sut :1 
ſuch ation was brought againſt an executor the plaintiff /oall be examined. Ibid. 
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6 Rep. 5%» 4. If a dame or peer of the realm brings debts upon arrears of 
_ account, they ſhall be examined; per Rolf, for the ſtatute is ge- 
what Rolfe neral; but Cockine contra, Br. Examination, pl. 25. cites 


Serieant ſaid, 3 H. 6. 48. 
Cocke in 
who gave the rule ſaid, that the law will have a diverſity between a lou or lady &. and other 


eemmon perſons. 


In debt by exzcutors of arrears of account before auditors a. 
ſigned by their teſtator the defendant ſaid, that he owed him no- 
thing modo & forma, Priſt by his law; and prayed that the 
laintiffs be examined; and becauſe they ſhall not be examined 
of another's deed, they demanded of the attorney without cath of 
the truth, who ſaid that it is the truth as he ts informed, [therefore] 
Newton [ruled the defendant to] anfaver without the lax; nota. 
Br. Examination, pl. 17. cites 19 H. 6. 35. | 
Pe. Ley 6. In debt upon arrears of account, the defendant may wage his 


4 

Sager, pl. law, quod nihil debet & c. and pray that the plaintiff be examined ö 

8 Er. if the matter lies in account or not; and Fl it appears by the ex- . 

amination, animation that it does not lie in account he ſpall have his la, 0 

pl. 11. cies and gherwiſe not; and the party or his attorney ſhall be ſworn 4 
P- 0. to ſay the truth, and every examination is upon oath as here. Br. 

Examination, pl. 32. cites 35 H. 6. 5. | 

7. In debt upon arrears of account the defendant tendered his * 

law, and prayed that the plaintiff be examined if it lies in ac- i 

count, and ſo it was; and the matter was, that the defendant 1 

<vas in debt to a ſtranger = farming of tenths, and E. was in- ih 

[ 81 J debted to the plaintiff in ſuch a ſum, and the ſaid E. aſſigned the de- Je 

| fendant to pay the plaintiff, and the defendant ſaid that he had made by 
certain payments of tenths, and prayed to reckon of them, and then 

he would pay to the plaintiff that awhich remained, by which the 2. 

plaintiff aſſigned to him two perſons to hear his account, and lay 

upon this the defendant was found in arrears of the ſum in de- Le 


mand, and by the beſt opinion this matter lies not in account, 
for the defendant was not accountable to the plaintiff. Br. Ley 
Gager, pl. 73. cites 5 E. 4. 140. | 

8. Debt upon an obligation, the defendant ſaid that it avas made? 
vev:nd fea, and prayed that the plaintiff may be examined, and 
it was denied, per Cur. for it was ſaid that becauſe it bare date at 
large without place certain it is ſufficient, though it was made 

at Rome or other place, and may be alledged to be made here. 

Br. Examination, pl. 31. cites 21 E. 4. 74. | 


(N. 2) Ouſted in what Caſes by Examinatics of the 
| Plaintiff, | 


Br. ps I D EBT upon arrears of acccunt, the defendant tendered his 
—-* lazo and prayed that the plaintiff be examined, and ſo he was, 
and /aid upon oath hat it is as he bas counted, by which the de- 


his 
'asſy 
de- 
an: 


Ley Gager. 


fendant was compelled to anſwer without his law. And ſo ſee 
that where the defendant prays that the plaintiff be examined 
or ſworn, this is peremptory to the plaintiff in this point, and 
ſo is the ley gager of the part of the defendant, and ſo is the 
oath of the plaintiff in London by the cuſtom, where [if] the 
deſcendant prays that the plaintiff ihew his declaration and he 
does fo, there the defendant by this ſhall be condemned. Br. 
Examination, pl. 18. cites 19 H. 6. 43. 


(O) The Manner of doing it. 


1. Magna Charta, AJ O bailiff ſhall put any man to his open law, 
9 JI. 3. cap. 28. ©? or to an cath upon his own bare ſaying, with- 
out failhful witneſſes brought in for the ſame. 


be ſworn, Br. Ley Gager, pl. 9. cites 33 H. 6. 8. 2 Inſt. 45. 


Ley Gazer 
ſhall be 
made by 12 
Viz. 1! and 


himjelf ſhall 


He ought to bring with 


him 11 perſons ot his neighbours that will avow apor their oath, that in their conſciences he ſaith 


truth; fo as he bimpelf muit be ſworn de fidelitate, and the 11 de credulitate. Co. 
— S. P. But they way be diſperſed with by Le aſſent, 

Car. 2. B. R. Anon. 

Anon. 


2. Precipe quod reddat ag] baren and feme and a third, who 
waged their law of non-ſummons, and the third appeared tu be wwith- 
in age: wherefore pon oath of the baten and feme, that he was the 


lame perſon they tauo waged their law only without more hands, and 


the writ abated 3 quod nota. Br. Ley Gager, pl. 37. cites 
38 E. 3. 8.———But refers to lib. Int. 42. of Wager of Law 
by 12 hands, and New Book of Entries fo. 389. 

3. When ea Lumbard &c. wages his law, and cannot ſpeak 
Engliſh nor Latin, the record ſhall be read to him in his own 
language, and ſo he ſhall perform the law; quod nota. Br. 
Ley Gager, pl. 49. cites 21 H. 6. 42. | 

4 Debt againſt baron and feme of the debt of the feme ; before 
the count they waged their law, and the eme <vas net permitted ts 
make her law alone, but ſhe and the baron together. Br. Ley 
Gager, pl. 53, cites 15 E. 4. 2. 


Litt. 29<. 2, 


Vent. 4. Hill. 20 & 21 
They may be % than 11. 2 Vent, 171. Paſch. 2. W. & M. C. B. 


Co. Litt. 
295. * S. | of 


Co. Lite. 

159. a. . 
—8. P. Er. 
Ley Gager, 
pl. 59. Cites 
9 E. 4. 24. 


for the baron is debtor by the marriage, 


5. The defendant was ſet at the right corner of the bar, wwith= 


*out the bar, and the ſecondary aſked him, if he was ready to 


wage his law? he anſwered, yes; then he laid his hand upon 
the book, and“ then the plaintiff was called and a queſtion there- 
upon aroſe, whether the plaintiff was demandable ; and a di- 
verſity taken where he perfects his law inſtanter, and where a 
day is given in the ſame term, and when in another term ; as 
to the laſt, they held he was demandable, whether the day given 
was in the ſame term or another; then the Court admoniſhed 
him, and alſo his compurgators, which they regarded not fo 

F H 4 much 


* When the 
defendant 
has his hand 
on the book 
betore he is 
ſworn the 
plaintiff is to 
de called 
and he may 
be nonſuited. 
2 Vent. 171. 


Anon.— 
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82 1 Ley Gager. 


3 P. 2 much as to deſiſt from it; accordingly the + defendant was iu, 

At #5* that he caved not the meney meds & forma, as the plaintiff bad de- 
clared, nor any penny theresf then his compurgators flanding be- 
hind him, «vere called ever, and each held up his right hand, and 
then laid their hands upen the boot, and fore, that they believed 
what the defendant ſavore was true. 2 Salk. 682 Trin. 11 W. 3. 
B. R. Anon. e 


(P) At what Time. 


A 2 RACIPE quod reddat; the tenant came at the grand 
| cape and waged his law of nn-ſummsns, and at the day, 
&Cc. came to make his law, and the demandant offered to wave the 
default, and prayed that the tenant may plead in chief; per Finch, 
you cannot do ſo unleſs the tenant will conſent to it; and the 
renamt was thereof demanded, and vzuld not conſent, wheretfore 
he waged his law, and the demandant took nothing by his writ ; 
but at the fir ft day ⁊uben the tenant offered his lax, the demandaiit 
might have releaſed the default as it ſeems. Br. Ley Gager, pl. 82. 
cites 42 K. | 
Br. Raj 2. In debt the defendant tendered to make his law immediatc!y 
B. Clan that he owed nothing &c. and the * plaintiff «vent bis quay ts be 
that the ® nonſuited; and becauſe the plaintiff appeared in Court, it was 
oa Pang awarded that the defendant ſhould make his law, and this is the 
ſelf and was folly of the plaintiff; for he might have imparled ta the law, and 
not ſuffered then at the day he might have been nonfuited ; but Quare, it he may 
o become. be nonſuited at another day in the ſame term; quære if it be 
noniuit. But - 8 3 \ . f 
Brook fays, uſed at this day. Dr. Ley Gager, pl. 85. cites 3 H. 4. 2. 
that if he 


had imparled to the law, and ſo to have been nonſuited, it ſeems to him that ſuch i mparlance ought to 


de to another term. * This is (defendant) in all the editions of Brock, boch at Ley Gager, 
Pl. 85. and at Nonſuit pl. 10, but it ſhould be plaintitt as hege. 

2. In debt, the defendant tendered his law and had a day &c. 
and at the day the plaintiff rb eſhoigned, and at the day the de- 
fendant was effoigned &c. and at the day the plaintiff aas i ig 
again, and therefore the defendant went quit by judgment with- 
out making his law. Br. Ley Gager, pl. 36. cites 9 H. 5. 5. 

4. In debt the deſendant tendered his law, and the plaintiff 


imparled to a day in the ſame term ; there the plaintiff ſpall not oe, y 


demanded nor be nonjuited ; for his appearance was of record the 
ſame term, and if he reſuſes the law he thall be barred. Pr. 
Ley Gager, pl. 96. cites 3 H. 6. 49. 
* 8. Debt upon arbitrement the defendaut imparted, and came back 
the ſame term, and tendered his law ; and per cur. he ſhall have 
his law. Br. Ley Gager, pl. 41. cites 8 H. 6. 10. 
6. In precipe quod reddat; effoign is caſ for the tenant at the 
ſummons returned, and by his default grand cape 1fſued ; there he 
cannot wage his law of n-ſummsns at the day, unleſs he / 


miſcs that the efſoign wwas nat caſt by him quod nota, Br. Ley 
: ; Gager, 


Br. ours. 
pl. 28. cites 


82 1 


++ 


Ley Gager. 


Gager, pl. 90. cites 36 H. 6. 23. And fee 10 H. 6. 9. that if 
he had ſo ſurmifed he might wage his law. Ibid. 

7. In detinue, the defendant pleaded in bar, and after relin-— 
quifhed it and waged his law, and well; for a man may relin- 
quiſh his plea and plead the general iſſue, and this ſhall be be- 
fore the plea entered. Br. Pleadings, pl. 119. cites 2 E. 4. 13. 

8. In debt the defendant waged his 3 and when he came 
to perform it the plaintiff ſaid, that he who naw came is another 
of the ſame name, tor his action is againſt J. S. He elder, and he 
who now appears is 7. S. the younger, and prayed his judgment; 
quzrc, for the averment was not granted nor denied. Br. Ley 
Gager, pl. 91. cites 5 E. 4. 5. 

9. In debt, the defendant had day given to wage his law, and Roll. R. 
at the day defendant was fick of a burning fever, whereupon the 2 4 C. 4 

y name of 4 

Court was moved for another day for the defendant to come g;,, v. i 
and wage his law, and offered to make all this good by an afh- Baker. 0 
davit; but the Court refuſed, and adviſed him to plead to the 1 
country, and ſo he did. 3 Buls. 263. Mich. 14 Jac. Smink v. | 
Barker. 


10. Day given for waging of law is peremptory ; per three © 83 ] 


— . "I 


— — 20 8 Ct 
rr er 
. 0 — 5 


Ls * 


— 
* 


juſtices againſt one. 3 Buls. 316. And the de- 

fendant cane 3 
not afterwards wave it without the plaintiff's conſent, and betake himſelf to the country, and upon 4 
his non- appearance a def. it de lege was entered. Buls. 86. Paſch. 10 Jac. Harriſon v. James.— 4 


After the roll was marked with a defecitde lege, and cofts aſſeſſed, it was moved and prayed, ſedente 
Curia, that he might be demanded again, and it was grautcd, and then defendant made his law. 5 
Noy. 42. Anon. f 7 
| 
* 
f 


11. In debt by aſſignees of commiſſioners of bankrupts, de- Thereporter 
ſays, vide 


fendand came in and «waged his aww in/lanter, and it was debated that Khen 
if the plaintiff might be nonſuited; and at length it was agreed defendant iy 
in as much as the defendant came inſtanter, that the plaintiff _ = ＋ 
a ; a me anter do bh 

cannot be nonſuited ; for which reaſon the plaintiff wvas net called, „ne hislaw, . 


but the defendant waged his law; and after he had ſworn they or at another 


demanded his compurgators, and then the officers, viz, criers and d in the 1 
: ſame term, 181 
book-keepers, &c. and they came and ſaid, ready [or here] but ,, x: me — 4 
they were not ſavorn but accepted, and fo the plaintiff barred. plaintiff has 4 
Sid. 366. Trin. 20 Car. 2. B. R. Buckeridge v. Brown. —— ; 
he ; P au- | 5 
tiff ſhall not be demanded nor can be nonſuited. Ibid. cites 14 H. 4. 19. b. 3 H. 6. 30. a. \ ( 
( Q) In one Action, where a Bar in another. 44 
| 11 
8 * E 
1. ACCOUNT againſt A. of goods delivered to him to mer- * Br. Eftop- | | 
chandiſe, the defendant ſaid, that the plant at another Pel. Pr. A7. 1 
a , 4 cites S. C. f 
lie brought aurit of detinue againſt the defendant of the ſame goods, acc. and Br. 18 
and counted upon a bailment to re-bait, in which the defendant waged Ley Gager, 13 
his law, and made the law, judgment; and a good plea in bar, 4 — = 4h 
per Brian Ch. J. but Cateſby J. contra, and that it is only an s, P. ibid. 1 
eſtoppel. Br. Barre, pl. 92. cites “ 2 R. 3. 14. a ＋ 
2 K. 3. 19. 1 
per Brian, but Cateſby contra. — S. P. ibid pl, 108, cites 12 E. 4. by 2 Juſtices if 13 a good bar, 19 


2. | 


: + 
* w 
4 eee 


„ 


— 


K by « 8 0 Ky "IN * — — 4 q * 8 
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S. P. B 2. If a man brings debt f 107. and the defendant rages his 

action, fur > Jaw, and after the ola intiff brings action upon the caſe agait W the 

le Calc, pl. 

11. cies ſame defendant that he pr omiſed 79 pay the 101. &c. The defendant 

2 R. 3. may plead that of the ſame ſum the plaintiff at another time 
brought action of debt in which the defendant waged his law, 
judgment ſi actio: and a good plea, for he was once barred of 
the ſame tum. Br. Action ſur le Caſe, pl. 105. cites 33 H. 8. 


(R) Faller. What. 


Br. Judg- JN N debt it was adjudged a failure of the law, where the de- 
N e fendant came at the capias in ward of the ſheriff and waped his 
Ates S. C. 
lazu, _ it zb by mainprife, and at the day was efſdigned for 
efſoign does not lie for him who is by mainpriſe. Br. Ley Gager, 


pl. 16. cites 44 E. 3. 12. 


(S) E/:pþc!. What Plea Defendant may plead 
after he had done his Law; or after what Plca 


he may wage hits Law. 


©, T. Rr. . MW H E R E three tender their low in ceſſavit of non-ſummons, 
. and at che day tos mate default, and the third appears, 
cites 4 E. 3. he cannot ſay that he is ſole tenan? * (and tender the law again] 
42—Ard for the whole, by reaſon of the Ley Gager in common which 


_ - ſs ; afhrms the N to be tenants with him. Br. Eſtoppel, pl. 28. 
after ſuch cites 1 K. 3. 2. 3. 


Ley Gager 
he pleaded ſeveral rerarcy, =_ diverſity Br. Eſtoppel, pl. 28.—* Orig. (tend lar).— f S. C. 


cited Br. Several Tenancy, pl. 3 


. W ;pe quod reddat gain one who waged his lazy of nen- 
Se he may ſummons, he ſhall not be by this eſtopped in "another action to 
eee plead ſointenancy avith another; for he ſhall have the wieww in 
ſhall not be anther merit, and by conſequence {ſhall plead j Jointenancy. Br, 
eftoppes, for Eſtoppel, pl. 32. cites 42 E. 3. 11. 


this come; 


view; per Hank. quod conceditur. Br. Eftoppel, pl. 54. cites 7 H. 4. 8. 


8 3. Pracipe quod reddat againſt tuo, the one tool ſeveral tenancy” 
i that of five acres, abſque hoc, that the other had any thing, and 


the H ft writ 
ney thats vouched ; and the ether took the tenancy of the reft in ſeverali, and 


vets of 4.4 vouched another; Belk. ſaid, to this you ſhall not be received ; 

2 an ot rs, A , 

2. thoſe > for at another time in ſuch a writ againſt you, jeu waged your law of 
non-fummens z & non allocatur per Cur, For after Ley Gager of 


tock 1 
whole te- non-ſummons, the tenant ſball have the view, and plead join- 


nancy, abſe 
2 2 44, tenancy or ſeveral tenancy, by which he was awarded to anſwer. 


r. Eſtoppel, pl. 35. cites 42 E. 3. 16. 


any thing, 
and waged their law of non-ſummens by which his writ abated; and he brought this writ frbly 
again 


— — — rf nn 


paid after, &c. Br. Ley Gager, pl. 59. cites g E. 4. 24. 


ereinf? thoſe 2, judgment if they ſhall be received to take the tenancy In ſeverally, and by the opĩ- 
nion of the Court this is a good eſtoppel. Br. Ibid. Hy which they took the whole tenancy in common, 
2:14 the one vouched one, of that which belonged to him, and the other vouched another, of that 
which belonged to him, and the demandant demurred ; quære, becauſe it is not adjudged there. Br. 
Ibid. —S. P. Br. Several Tenancy, pl. 6. cites S. C. 


4. In ceſſuvit, a man is ſummoned in other land than is in de- 
mand, there if he makes default, and grand cape iſſues, he may 
wage his law of non-ſummons, but he /hall nat ſay for plea that 
he was ſummoned in other land, note 2 difference; for in what- 
ſocver land he be ſummoned if he appears it ſuffices. Br. Ley 
Gager, pl. 60. cites 37 H. 6. 26. 
5- Debt againſt B. The writ is abated, becauſe the contract was - Brief, 
by him and one C. who is alive not named, and after C. died, and ode” 
in a new action againſt B. he waged his law, notwithſtanding Br. Eſtop- 


the confeſian of the contract before; for it may be, that he had pel' Pl. 97- 


cites S. C. 


6. General Ley Gager by the one of non-ſummons in præcipe But where 
againſt tuo, thall be eſtoppel in a new action to ſay, that he is te- 2 
nant cvith a flranger, and that the other had nothing. Br. Eſtoppel, 1rd waged 


pl. 167. cites 12 E. 4. 1. their law of 


| non ſum- 
mens, in pracipe quod reddat, by this the ſeme was received aſter in another action, nor was eſtopped 
ſay, that ſhe and er baron are tenants, and the third had nathing. Br. Eſtoppel, pl. 181. cites 


231 E. 4. 4; | 


For more of Ley Gager in general, ſee Nox-sviT, and other 
proper titles. 


. (A) Matis a Libel. 


i. J S. was /ibelled againſt, for incontinency,. and A. B. C. and * Serjeang 
JD. maliciouſiy repeated a great part of it in the preſence of ſe- — | 
veral, They were cenſured for this in the Star-chamber, though hs 

there was no proof that C. and D. made the libel, or that they ableneſs of 
alſented or were privies to the making of it. But /aying that the his 2 
litel is made of {ſuch a] one, though he ſpeaks it with malice, be dsl 
without repeating any part of it, is not puniſhable; nor to * re- ed; for that 
eat part of it in merriment, without malice, or any purpoſe of defa- [ 85 - 
mation ; and the Court held, that a libeller was puniſhable, Auer this 
5 | though 


kind are not 
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to de w_ 


du red, and 
the iajury to 


L1bel, 


though the matter of the libel is true. Mo. 627. Mich. 43 & 
44 Eliz. in the Star- Chamber. Want's ; Caſe. 


the reputation of the party gr ev ed, is no way leſſened by the merriment of him that makes ſo light 
ot it. " Hawk. pl. c. 196. cap. 73. . 14. 


But had the 
lt rer © 5 EN 
di refted 5 
ths Pia! n itf 
bim/e!f, and 
not to A. it 
ſhould not 
have deen 
a ide! — 

I8:8. 52. 
Or if it had 
been direct- 
ed te a fa- 
tt: r 6 re- 


Exery infamous libel either is in 20iting, ar without writing. 
That ; in woriling is, when an epigram, rb 3 &c. is compo [ed 
or publiſhed to the contumely of another, by which his fame or 
dignity may be prejudiced. This may be 4% words or ballads, 
1. As where it is 1 ſung in the preſence of others. 
2. By grving it over to another to ſcanda] BSE the party. With. 
out wwriting, may be by pr ures, as painting him in an ignomi— 
nious manner. 2. By fegns, as lixing a gallow 8, Ke, at his 
door or elſewhere. 5 Rey. ac. b. P aſch. 3 3 Jac. The Caſe de 
libellis famoſis. 

3. . being very old, and having a e a ate, which he in- 
tended to ſettle on B. who was his heir- genera ly J. S. who had 
married a niece of A. ⁊urcle a letter to A. that B. <vas not the ſan 
of one © cf the name 2 A. aud ru a h, . of taverns, and that di- 
Vers WIMeN Foils wed Hin troy ,ondon to his he 1e, and defired 19 
hear of A.'s d. eath, and that all his eftate dll d not pay Hi debts, & Oc. 
and ſigned it, and ſent it fe led and directed to A. This was 


held to be a libel, and J. S. was fined 20901. and B. left at liberty 


to bring his action at law. 2 Brow. 151. Patch, 10 Jac. C. B. 
Peacock v. Sir Gco. Reyn n (ell, 


format ion of ary afts of his en 1, it ſhou'd de no libel; for it by only for reformation and not for 


C2t:mations; ; for if a letter Com : ſcandalous matter, 1 be dircded to a ir. a perſon, it it be 7's 
er matt. and for no reſpet? to him + it ſhall not be intended 2 libel; tor the mind with which it 
was made is 1s be reſpeBied 5 as it ont write to father ſcandalous matter concerning * « children, 
giving: 071 ice thereot tothe father, and adviſing him to have better regard tot! zem; this is o1 y Ie. 


formatory, w 


ith: ut any refpect of ak ht to him "im it wrote it : bu it in in proncipel © _—_ the detenge 


ant intended h. profit and his own benefit ; and this was the difference. 2 Brown. 82. in S. C. 


Fo where A. 
ſent a letter 
fealed up 

and deliver- 


ed into B.'s 


hands, con- 
taining many 
ironical 

ſcandals, as 
ſaying, 52 


witl not play 
the jew nor 
thebypecrite, 
2 4 {0 taunt- 
ing him for 


an alms- 
houſe, and 
other good 


works done 


by him, all 


which he 


4. A. worvte an infamous ” candulous c. letter to B. and ſubs 
ſcribed his name, and ſealed and directe. it, to his loving friend 
Mr. B. and added, Speed this. And after 4% {per /ed great numbers 
of copies. Reſolved by Ld. C. Egerton, and the two Ch. J. and 
per tot. Cur. that the faid letter, which in law is a libel, ſhall be 
puniſhed, (though it was ſolely writ- to the plaintiff himfelf 

without any publication) in the Star Chamber; for it is a great 
offence to the King, and tends to breaking the peace, and 
therefore neceſſary to be puniſhed by indictment, or in the Star- 
chamber; but the diſperſing copies, or publiſhing the clic of 
it aggravates the offence; for which the party may have an ac- 
tion on the Caſe. 12 Rep. 35. Edwards v. Wootton, In 
this Caſe Ld. Cook ſaid, that a perſon /ibe/ling himſelt, is puniſh- 
able by the civil law, 151 it ſeemed to him that he ſhould be fo 
in the Star-chamber. Ibid. 


charged to have done for vain glory, but never publiſhed it; yet the Court fined the defendant, and 
ſentenced him to wear papers, and to make his ſubmiſſion to B. in Cheapſide. But an action of the 
Caſe will not Le in this cale, tor want of publication, However, the King and Commonwealth are, 


intereſted 


7 > a 


Libel, Þ 85 


intereted in it, becauſe it is a provocation to a challenge and breach of the peace. Hob. 215. Paſch. 
14 Jac. in the Star-Chamber. Sir Baptiſt Hicks's Cle. S. C. Poph. 1:9. and the Ld. C. Bacon 
ſaid, that ſuch private letter ſhall be punithed, becauſe that in a manner it intorces the party, to whom 
ſuch letter is ſent, to publiſh it to his friends for their advice, and tor fear the other party thould, fo 
that this compulſary publication ſhall be deemed a publication in the delinquent. And in an in- 
formation tor writing, &c. the country-parfon's advice to the Ld. Keeper, it was held, that it lay 
for ſp-aking ironically. And the Attorney General ſaid, it was laid to be wrote ironice, and the de- 
fendant ought to have ſhewed at the trial, that he did not intend to ſcandalize them; and the jury are 
Judges qu anims this was done, and they have found the ill intent. And judgment was given of the 
pillory, and a fine of 40 marks. II Mod, 86. Trin. 5 Annæ B. R. The Queen v. Dr. Brown. 


5. A. made addreſſes to M. whom he afterwards married; [ 86 J 
one J. S. during the courtſhip, zbrote a letter ts M. adviſing ber _ 139 
not to marry A. fer that he is a debauchee, and has the pox, and 1s © © 
net worth a great, but has declared, that if he marries her, he will 
allow 50 l. a year to a whore. This letter was ut ſubſcrived, but 
conveyed to M. but it appeared upon evidence, that all this was 
by J. S. but notwithſtanding it was held a matter indictable. 

Sid. 270. Trin. 17 Car. 2. B. R. The King v. Summer and 
Hilliard. | 

6. The printing a charge of extortion in his office, againſt the The matter 

vicar general of the biſhop of L. and delivering il to ſeveral members being 
ES f a a — a 8 a bar, 

ef the committee of parliament for examination of grievances is juſti- Keeling and 

liable; but if he had delivered it to others it had been other- Moreton in- 


_ REF : 1 .: clined, that 
wiſe ; and the printing them, which is a publiſhing of them to ge uri 


the printers and compoſers, is not ſo great a publication, as to was nor juf- 
have ſo many copies tranſcribed by ſeveral] clerks. Lev. 240. tifiable, and 


—_ . _ a —— that the 
Trin. 20 Car. 2. B. R. Lake v. King. eme 


ought not to be informed by printing, or copies, but viva voce. Ibid. 227. Trin. 22 Car. 2. S. C. 
But after in Mich. Term ſollowing, judgment was given tor the defendant. Ibid. 241. S. C. 
Mod. 58. S. C. Trin. 22 Car. 2. but no judgment. —Sid. 414. Paſch. 21 Car. 2. S. C. but adjor- 
natur. —Saund. 131. Hill. 19 & 25 Car. 2. S. C. and there 133, reports, that after this caſe had de- 
pended 12 terms, judgment was given tor the defendant by Hale Ch. J. Twilden and Rainsford upon 
this point, viz. Thatit was the order and courte of proceedings in pariiament to print and deliver 
copies, Ke. of which they ought to take judicial notice.—S. C. cited Hawk, Pl. C. 194. cap. 73. 
ſ. 8. And ſavs it ſeems to be holden by ſome, That no wart u ifdition in the Court, to which 
fuch 3 complaint (hal! be exhibited, will make ita libel ; becaute the miltake of the Court is not im- 
putable to the party, but to his counſel. But if it ſhall v appear, that a proſecution is in- 
tirely falſe, malicious and groundlets, ard commenced, not with a dehivn to go through with it, but 
only t exp the defendant's character, under the fhew of a lega? proceeding, Serjeant Hawk ins ſays, 
he cannot ſee any reaſon why ſuch a mockery ot public juſtice thou!ld not rather aggravate the of- 
fence, than make it ceaſe to be one, and make ſuch ſcandal a god ground of an indictment at the 
ſtit of the King, as it makes the malice of their proceeding a good itvundation of an action on the 
the caſe at the ſuit of the party, whether the Court had a uritdiction of the cauſe or not. Hawk. 
Pl. C. 194, 155. cap. 72. ſ. 8.— But it ſeems that ns preſontment 5y a grand jury can amount to a 

@libe!; becaule it would be of the utmoſt ill conſequence any way to diſcourage them from maxing 
their inquiries with that freedom which is neceſſary fer the public good, by making them liable 
to proſecutions on account of ſuch inquiries. Hawk. Pl. C. Abr. 224. cap. 73. 1. 7. but in the 
bouk at large, it is f. 5. : 


7. C. forged an order of Chancery, in which were ſeveral de- 2 Show. 
ſamatory expreſſions againſt the plaintiff, and at the end draws a 318.8 * 
fillory, and ſubſcribes it for J. H. and his forſworn witneſſes by 
him ſuborned; this is but one complicated act, and an action 
will lie. Skin. 123. Sir John Auſtin v. Col. Culpepper. 

8. A. being choſe church-2warden, wwas tendered an oath ex 
HAcio, viz. to preſent every pariſhioner, & c. ſcm: of _ 

| articles 


— 


ä - er i SOS A; 


* 


32223 


www — 


— 


tos 


— 


f 
mi 
85 
1 
4 
T2 
* 
| 
o 
*i 
5 
f 
5 
4 
4 


Libel. 


articles concerned A. himſelf, and was excommunicated for re- 
fuſal; and thereupon had a prohibition, of which he cauſed 2000 
to be printed in Engliſh, and diſperſed them all over the kingdom, 
intituling them, a true tranſlated copy of a writ of probibition, 
granted by the Ld. Ch. F. and others, the juſtices of the Court of 
C. B. in Eaſter-Term 1676, againſt the biſhop of C. who had pro- 
ceeded againſt, and excommunicated, ene T. M. a church-warden Fr 
refuſeng to take the cath uſually tendered to perſons in ſuch office, by 
achich writ the illegality of ſuch oaths is declared, and the ſaid b:ſhcp 
commanded to take off hts excommunication. The Court declared 
this to be a moſt ſeditious libel, and gave order to enquire after 
the printer, that he might be proſecuted. 2 Mod. 118, 119. Nich. 
28 Car. 2. C. B. Waterfield v. the Biſhop of Chicheſter. 
An action 9. In a ſpecial action on the caſe the plaintiff declares, that 
age 2 he is an hackney coachman, and the defendant, with intent to 
band forrid- diſgrace him, did rie Stimmingten, and deſcribes how, thereby 
ing Skim- ſurmiſing, that his wife had beat him, and by reaſon thereof 
ming; perſons, who formerly uſed him, refuſed to come into his 


and 2cjudg- a . 
eg it lar; coach, ad damnum. Upon not guilty, it was found for the 


| beczuſe it plaintiff, and upon motion. in arreſt of judgment, judgment 


made him : . ; . | Gs 
, - WAS quod querens nil capiat per billam. Raym. 401. Trin. 


and expoſed 32 Car. 2. B. R. Maſon v. Jennings. 
him : per 

Holt, 3 Salk. 226. Mich. 5 W. & M B. R. in caſe of Tilney v. Crop. — So cor- 
1 87 ] rying a fellow about wwirh herne, and bowing at B.'s de. 2 Show, 314. cites Sir Mm. 
Bolton v. Dean. For ſcandalous matter is not neceſſary to make a libel, it is enough if the de- 
fendant induces an ill opinion of the plaintiff, or to make, him contemptible or rid/calous. 3 Salk. 


225. in Caſe of Tiiney v. Crop, 2. Show 214. cites Mingay v. Moody. 


2 Salk. 417. 10. A libel conſiſts not in words and ſcandalous matter only; 
_—_ - i for that is not of itſelf ſufficient, though ſpoken with never fo 
. C. much malice; but it is the pat” ing in writing, or procuring ta be pu! 
in evriting ; for if the words are not written, he is not guilty of 
the libel. 12 Mod. 219. Mich. 10 W. 3. the King v. Beere. 
2 Salk. x1. The taking the copy of a libel is a libel, becauſe it com- 
47. S. C. prehends all that is neceſſary to the making of a libel it hath 
the ſame ſcandalous matter in it, and the fame miſchievous con- 
ſequences attending it at firſt; for it is by this means per- 
etuated, and it may come into the hands of other men, and be 
publiſhed after the death of the copyer; and if men might take 
copies with impunity, by the ſame reafon, printing of them 
would be no ottence; and then farewel to all government, 
12 Mod. 220. the King v. Beere. 

12. In action on the caſe upon a libel it is ſuſſicient if the 
matter is refleing ; as to paint a man playing at cudgels with his 
2vife per Holt Ch. J. 11 Mod. 99. Mich. 5 Annæ. Anon. 

13. A defamatory writing, expreſſing only one or two letters of 
4 name, in ſuch a manner, that from what goes before, and fol- 
lows after, it mii needs be underſtood to fignify ſuch a particular 
perſon in the plain, obvious and natural conſtruction of the 
Whole, and would be perfect nonſenſe if rained to any other 

: 7 McCall 


ne 


Libel. 


meaning, is as properly a libel, as if it had expreſſed the whole 
name at large; for it brings the utmoſt contempt unto the law, 
to ſuffer its juſtice to be eluded by ſuch trifling evaſions: and it 
is a ridiculous abſurdity to ſay, that a writing, which is under- 
ſtood by every the meaneſt capacity, cannot poſſibly by a judge 
and jury. 2 Hawk. Pl. C. 194. cap. 73. ſ. 5. 

14. It ſeems clear, that no writing whatſoever is to be 
eſteemed a libel, unleſs it rect upon ſome particular perſon ; and 
it ſeems, that a writing full of b/cene ribaldry, without any kind 
of reflection upon any one, is not puniſhable at all by any pro- 
ſecution at common law, as I have heard it agreed in the Court 
of King's Bench; yet it ſeems, that the author may be bound 
to his good behaviour, as a ſcandalous perſon of evil fame. 


2 Hawk. Pl. C. 195. cap. 73. 1. 9. 


(B) Mo ſhall be ſaid to be Mater, Coniriver, or 


Publiſher, Or be puniſhed as ſuch. 
I, HE who diſperſes libels, though he does not know the ofa 


of them, nor ever heard them read, is punithable. 0. 
627. Mich. 43 & 44 Eliz. in the Star-Chamber. In Want's 
Caſe. 

2. 
for which J. S. complained of them in the Star-Chamber. But 
the Court would not examine the cauſe againſt them; becauſe 
the precedent would be dangerous, to draw into the Star-Cham- 
ber jurors for their inqueſts. Mo. 627. Want's Caſe. 

3. Reſolved in a caſe of libels. 1. The procurer, and alſo 
the 2oriter are both contrivers. 2. The procurer of another to 
publiſh the libel, and the publither himſelt, are both of them 
publiſhers. 3. The reading a libel, not knowing it to be a libel, is 
not publiſhing. 4. He that vrizes the copy of the libel by the com- 
mandment of his maſter or his father, is not a publiſher. 5. He 
that /aughs when he hears another read a libel, is not a publiſher 
if he does no more. 6. He that /ends a libel ts be copred, or he 
that“ repeats the libel, or any part of it, or /hexvs the contents of 
it, or any part of it, knowing it to be a libel, 1s a publiſher. 50 
if one writes the copy by commandment of his maſter or father, 
and then carries it to ancther, he is a publiſher. Mo. 813. Mich. 


8 Jac. Lamb's Calc. N 


urors at a wardmcte inqueſt preſented J. S. for incontinency, 


9 Rep. 5g. 
b. Lama's 
Cas E mult 
be expound- 
ed by Mo. 
813. S. C. 
where it is 
re ported as 
re lolved, 
(28 
that the 
Writer of a 
lic is, in 
judgment of 
law, ihe con- 
iriver; and 
then 
Cokt's- 
Casz, that 


he that is convicted of a libel muſt be contriver, procurer, or publiſher, is good law, but not other. 


wiſe ; per Holt Ch. J. 12 Mod. 2i9. The King v. Beare. S. P. in S. C. 2 Salk. 418. that 
it it be not expounded by Mo. 813, it may de doubtful ; for if that caſe be looked into, the queſtion 


- there was about the publication of a libel, and it was held, that the writing the copy of a libel was 


not a publication, but only evidence cf a publication. But there was no queltioa made, how far he 
was guilty of libelling. And as tor the matter of publication, the bare 6awing a libel is not a publi- 
cation; per Holt Ch, J. But when a libel appears zrder a nan's exon band twtiting, aud no 
ether author is known, it is a taking 7 the manner, aud it terus tle proof upon him; per Holt, ib. d. 


4i9.———* Mo. $:2. Goodrick's Cale, 
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88 Libct. 
2 Salk. 418. 4. If a libel be made in writing, and afterwards burnt; and 


CONES one remembers the contents, and dictates to another who writes 
Cannot be in- it, the TOY iter 18 the maker of a libel. He _ tales 2. 7 of a 4 


dicted tor libel in writing, though he be not the author, 1s guilty of making 


makinzt®5 a libelz per Holt Ch. J. Cumb. 359. Hill. 's W. x 3. B. R. The 
cauſe he did King v. Pain. 

not write it; 

and if the writer cannot de punithed, this crime is unpu! able. per Cur. Carth. 406. t 
® Jt is highly criminal. 2 Salk. 417. per Holt. Ch. J. 5 Mod. 167. S. C. *Carth. 4 


per Holt Ch. |. in Caſe of the King v. Bear. 


If a libel be publicly known, having a written copy of it is 
. ce of a publication ; but otherwiſe w where it is not known 
to be publiſhed. Per Holt Ch. J. Hill. 10 W. 3. B. R. 2 Salk. 
418. The King v. Bear. 


Se . (C) Punifhed How. And what ought 10 be done 


with Libeis when met with. 


A A R was indicted in the King's Bench, for the making of 
1. 4 libel in writing in the French tongue againſt R. of g. 
calling him therein, Ray & Raveners &C. Whereupon he, being 
arraigned, er thereupon not guilty, and was found guilty, 
as by the records appeareth. So as a libeller, or a publither of 
a libel, committeth a public offence, and may be indicted there- 
fore at the common law. 3 Inſt. 174. cites Mich. 10 E. 3. 
dear 2. J. N. an attorney of the King's Bench, wrote a letter 1% 
J. 1 Salk. J. F. one of the King's Council, that neither Sir IW. 8. Chief i- 
4'g.in Cafe fice, nor bis fell; ws the King's Tuſlices, nor ther clerks, any great 
= een thing would de by the commandment of our Lord the King, nor 
andcalls it a Of Queen Philip. in that place, more than of any other of the 
#cong caſe. realm; which ſaid John, being called, confeſſed the ſaid letter 
by him to be written with his own proper hand; judicium Cu- 
riæ, ct quia prædictus Johannes cognovit dictam literam per ſe 
ſcriptam Roberto de Ferrers, qui ett de Concilio Regis, qui 
litera continct in fe nullam veritatem, prætextu cujus Dominus 
Rex erga Curiam & Juſticiarios ſuos hoc in caſu habere potiet 
indignationem, quod effet in ſcandalum Juſtic. & Curiæ; 1dcg 
dictus Johannes commiltitur Mareſc. & poſtea invenit 6 mau 
captores Ero bons g., 3 Inſt. 174. cap. 76. cites Mich. 18 E. 3. 
Abel, 3. If one finds a libel againſt a private man, he may either 6:11 
nt. ug it, er deliver it to a manijtrate immediately; but if it concerns 4 
magiſtrate, or other pb/ic hen, he ought immediately to de/rver 


tube, is not 
to be ſuſti- it to a magiſtrate, £4 6 the rr may be found out. 5 Rep. 


1 125. b. cites it as reſolved Mich. 43 & 44 Eliz, in the Star- 


the right 
way is to Chamber, in Halliwood's Cale. 


diicover it 
legally to ſome magiſtrate or other that may have cognxance of die cauſe ; but it may be juſtified i iT 


au ation ſur caſe, Hob, 2:3, Lacy, Hatton, 
4 One 
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4. One was proſecuted in the Star-Chamber for compoſing 


and publiſhing an infamous libel in meter, ſcandalizing a de- 


ceaſed and preſent archbiſhop of Canterbury. It was reſolved, 


W 1 : (D) 
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1. That every libel, (called Famoſus Libellus, or Infamatoria I 
Scriptura) made againſt a private perſon deſerves a levere puniili- KN 
ment; becauſe it provokes all the family of that perſon to re- 1 
venge &c. If it be againſt a magiſbrate, it concerns not only the 1 
peace, but ſcandalizes the government. 2. It 1s punithable, | 
notwithſtanding the perſon ſcandalized be dead at the time. 3. A 1 
libeiler {called Famoſus Defamator) ſhall be puniſlt:ed, either by L 
1nd;Ament at common low or by bill if he deny it, or ore tenus upon 1 
canfſion, in the Star-Chamber, and that according to the great- HY 
nets of his offence, it may be by fine and impriſonment, and if the | 
caſe be exorbitant, by pillory and leſt of ears. 4. It is not mate- fo 
rial, whether it be true or not, or of what fame the party li- 4 
belled is. 5 Rep. 125. Paſch. 3 Jac. The Cafe De Libellis | 
Famoſis. | 
F. One was indicted for exhibiting an infamous libel directed i 
to the King againſt Coke the Ch. J. of B. R. and the Court for A 
a judgment given in the ſaid Court in MacpaLEN COLLEGE 1 
Casr, athrming the ſaid judgment to be treaſon, and calling the K 
Chief Fuſtice Traytor, perjured Fudge, and ſcandalizing all the þ 
proteflors of the law : and this libel, he fixed upon the great gate 1 
entering Weſtminſter-Hall, and diverſe other places. And being * 
arraigned, he put in a ſcandalous plea, affirming he would not 1 
plead otherwiſe. It was adjudged, that he ſhould be committed 
to the marſhal, ſtand upon the pillory with paper mentioning the | 
oſlence, and be impriſoned till he ſubmit himſelf to every Court, [7 
be bound to his good behaviour with ſureties during life, and pay fl 
1000 J. fine to the King. Cro. C. 175. Mich. 5 Car. B. R. bh 
JetF's Caſe. 4 
6. An information was exhibited againſt A. B. for cauſing to 4 Though 1 
be framed, printed, and publiſhed, a ſcandalous libel intitled &c. publiſhes it, 1 
thereby ſcandalizing of one C. D. Upon not guilty pleaded, it yet his hav= ib 
appeared upon the evidence, that 22 of theſe libels printed were ing 2 1 
found at the I:dgings of the defendant upon warrants from the 2 — 1 
principal ſecretary of ſtate to tcarch there, he being ſuſpected to if any occa- | 
be the contriver of it. The opinion of the Court was, That this — —_— b 
was no crime within the information, though he gave no account 1 ll 
er they came there: and the having of a libel, and not delivering minal, and , 
of it to a magiſtrate, was only puniſhable in the Star-Chamber, Wouch he | 
unleſe the party maliciouſly * publiſhed it. Vent. 31. Paſch. w_— * j 
21 Car. 2. B. R. Anon. private, yet | 
1 : : : 2 after his fi 
euh they might fall into ſuch hands as might be injurious to the government, and therefore men 4 
dacht not to be allowed to have ſuch evil inſtruments in their keeping &c, Per Cur, Carth. 409, | 
In., 9 W. 3. B. R. The King v. Bear. ; | 
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* ich was 
a7 no mMmae 
ton for 
writin” 2 
t1:kel, f. ding 
forth, that it 
f erf 
1 [cane 
44 but mate 
ters ſecun— 
dnrrem 
ſe renten, 
and in re- 
citing a ſen- 
tence of the 
Iibel it was 
{ ner } in- 
ſte ad of 

{ not }. Upon 
not guilty 
pleaded, this 
appeared in 
evidence, 
and 2 ſpecial 
verdict was 
found. The 
Court held, 


Libel. 


(D) \ What! is the Diel Power of the Court, and 
of the Jury, as to Libels. 


1. IN an information for a libel, it was urged, that the onl; 
thing to be examined by the Court is, whether the paper 
ubliſhed contain any libellous matter; for then the appiicoticn 
mist be left to the jurv. But per ( ur. this rule is not to be 
taken io extenſively ; 3 for w!: lere th 2 applic ation 18 merely I! ndife 
ferent, we will not grant an mfrmatin, but there muſt be 2 
ſeeming and apparent application to be made. Gibb. 57. Paſch. 


2 Geo. 2. B. R. 'The King v. Butcheler. 


E) Pleadings, &c. 


1. N inditment was for c. rec, writing, mabing, and 

collecting /eweral libelt in uus quurum cantinetur inter al. 

narem & ad efectum /e puentem, and then ſets forth hi 
Upon not g guilty, the jury found the defendant guilty as 


words. 
2 the writing and collecti g prout in indictamento ſupponitur, ts & 
2 m not guilty. . Ex- 


cad emmia alia preter Feri 0 m C colleft:i;ne: 
ception was taken, that [inter alia) ſhewed there was ſomewhat 
elſe, which perhaps might, if it appeared, qualify the reſt. But 
per Cur. non allocatur ; for then he could not be found guilty; 
and if any thing WW alifies that which is ſet forth, it muſt be 
given in evidence. 2. It was agreed, that ad efeFum ſequentent 
of itſelf had been n E for the Court muſt judge of the 
words themſelves, and not of the conſtruction which the pro- 
ſecutor puts upon them; but the words (ad cffectum) ere can 
refed by the words (Juxta 5 tenorem } which imports the very 
words themſelves. 3. It was held, that the finding him guilty 
of the bare writing and collecting is criminal; not but that ca- 
lecking had better been out of the caſe; and it being objected, 
that defendant being found guilty of collecting and writing, and 
not of making and compoling, the werdid7 is repugnant, or an acs 
quittal, non allocatur ; ; for making is the genus, and compoſing 
and contriving is one fpecies, and writing a ſecond ſpecics, and 
procuring to be written a third ſpecics z ſo that not finding him 
guilty of all, but writing only, is linding him not guilty of ally 
pecies of making but writing. 2 Salk. 417. Hill. 10 W. z. 
B. R. The King v. Bear. 


that this was not a tenor by reaſon of the variance of Nor) for (Not) which are different both in 


rammt an d ſeuſe. 
of deſc riving a libel or other writing, vie. by the words, or by the ſenſe. 


That in pleading, there are 2 ways 


And there it was held by Holt Ch. J. 
By the words, as 11 YU 


declare of a libel cujus tenor ſequitur &c. or qui fequi tur in his Anglicanis verbis ſequentibus, there 
you deſcribe it by its particular words, of Which ea ch is ſuch a mark, that if you vary, you fat! 


making good their eefcript en. 2. You may deſcri 
information to ſhew, T hat the 


be it by its 1 we and mean: ing; thus it is a g 45 


defendant made a wiitive, and therein ſaid fo and to, tranſlating it into 


Latin; in which caſe exactnceis oi words is not * mate tial; rer it is deſcribed by the fen! e and 


ſu ban 


Libel. 


te bſtance of it. —8. C. 11 Mod. 78. Paſch. « Annze. Adjornatur. 


error was intended. 


2. A man may / in an action on the caſe for a libel; but 
otherwiſe in an indictment; per Holt Ch. J. 11 Mod. gg: 
Mich. 5 Annæ. Anon. | 5 

3. Upon a motion for an attachment againſt the defendant 
for publiſhing a libel on the Court of B. R. and a rule made 
upon him to ſhew cauſe why it ſhould not be granted, it was 
moved to diſcharge that rule upon an affidavit that his fault was 
not wilful, but merely through ignorance , that he had the libel from 
me C. a printer in C. that it was in Latin, which he did not un- 
der/tand, and that he did not know who was the author, otherwiſe 
than by a letter which he received from the printer, and which was 
now annexed to his affidavit ; by which letter it appeared, that 
one Dr. Middleton was the author; ſo that having ſhewed how 
he came by this libel, and having told all that he knew of the 
author, for that reaſon it was inſiſted in his behalf, that the rule 
ihould be diſcharged, and that the printer ſhould be proſecuted 
but the rule was continued on the defendant until he made out 


his allegation againſt the printer, who was therefore joined in 


the rule, that both of them might be before the Court. In the 
next term Dr. Middleton appeared and confeſſed in Court, that he 
was the author of the book; and thereupon the rule was diſ- 


charged againſt the defendant and the printer, and the doctor. 


was committed till further confideration of the matter; and af- 
terwards he was fined 50 J. and bound to his good behaviour for 
1 year, and ſo was Dr. CoLtBarcn the ſame term, for the like 
offence. 8 Mod. 123. Paſch. 9 Geo. The King v. Witt. 

4. Information for a libel was in the disjunfive, viz. Scripſit 
ſeu ſeribi cauſavit, and held not good. 8 Mod: 328. Mich: 
11 Geo. The King v. Brereton: 


(F) Publication. What. 
. R ITING the copy of a libel is not a publication 


thereof, but only an evidence of a publication; per Holt 
Ch. J. 12 Mod. 220. cites Mo. 813. and 9 Rep. 59. b. Dr. 
Laun's Caſe; and ſays the writing the original libel itſelf is the 
ame; and if a publication of it has been proved, it is evidence 
inatthe publication was by him that had it in his cuſtody. 


I 2 (A) Li- 
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Ibid. 84. Trin. 5 Anne. 
Adjornatur.——lbid. 95. Mich. 5 Annæ. Adjudged tor the defendant, But ſays, that a writ of 
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Libraries. 


(A) Libraries. 


13 Am T HE RE AS ſeveral charitable perſons have , 


cap. 14. / 1. late years erectel libraries within ſeveral pariſhes 
and diſtrictt in England and Wales, it is hereby enacted, that in 
every pariſh or place where ſuch library is, or fhall be erefed, the 
ſame ſhall be preſerved for the uſe appointed by the founder. 
. 2. And every mceumbent, miniſter, or curate of a pariſh, before 
he ſhall be permitted to uſe ſuch library, fhall give ſuch ſecurity for the 
reſervation thereof, and obſervation of the rules and orders appointed 
by the founder Sc. as the proper ordinary ſhall think fit. 

And if any book ſhall be taken away and detained, it ſhall be lawful 
for the ſaid incumbent Sc. to bring an action of trover in the name 
of the proper ordinary, and recover treble damages, te be applied t9 
the uſe of the ſaid library. | 

S. 3. And it fhall be lawful for the ordinary, his commiſſcry er 
efficial, or for the archdeacon, his official or ſurrogate by his direction, 
rj ſuch archdeacon be not incumbent of the place, to inquire, at his or 
their viſitation, into the condition of ſuch libraries, and to redreſs the 
grievances and defefts concerning the ſame. 

And it ſbali be lawful for the ordinary from time te time to appoint 
fuch perfens is view the condition of the ſaid libraries, as they ſhall 
think fits x | 

S. 4. And where any library is appropriated to the uſe of the mi 
niſter of any pariſh, fuch miniſter, or curate, avithin 6 mouths after 

it inſtitution, induction, or admiſſion, all make a catal;gue 7 E all 
bocks remaining in ſuch library, and fign the ſame, thereby acknox- 
ledging them tr be in his cigſtady, wvhich ſhall be delivered ta the propet 
ordinary within the time afort ſuid, ts be regiftered gratis. 

S. 5. And where a library fhall hereafter be given to the uſe of 
PET 1 e or place where there is an incumbent, miniſter, or curate 
in poſſeſſion, ſuch incumbent Sc. ſhall make a catalogue as aforeſaid, 
and deliver the ſame within fix months after he fhall receive ſoc 
library. 

S. 6. And upon the death of any incumbent c. the library bes 
longing ta any pariſh or place fhall be locked up by the church warden", 
or ſuch other perfons as ſhall be appointed by the ordinary till a new 
incumbent c. ſhall be indufted or admilted. 

S. 7. Provided that if the place where ſuch library is Rept ſoell 
be uſed far the meeting of the very, or any other parti buſineſs Wc 
it all be uſed as formerly, but after ſuch buſineſs diſpatched ſhall 
be cgain locked up and ſecured, 


S. 8. A b;2b [ball be kept in the ſaid library wherein the ning, 
| | ; 
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Hall enter all beneſactians, and an account of all ſuch books as fhall 


be given, aud by whom. 

S. 9. And it [hall be lar. for the ordinary and the donor, if 
living, and after his death for the ordinary aloe, in make fu rules 
and orders concerning the ſame, as he ſball thine fit, 1. ARE can 
trary to ſuch as the donor fhall have made ; which aid orders ſpall 
be entered in the fuid book, and kept in the library. 

S. ro. And ng book Gall be alienable ⁊uitαν, the conſent of the a. 
dinary, and then only where there is a duplicate of fuch B '» and if 
any book be taken axvay or left, a juſtice of peace may grant his a 
rant to ſearch for the ſame, and if found, order it to be reſtored to the 
library. 

S. 11. Provided that this at ds not extend to the public litrary 
at Ryegate in Surrey, 


Licence. 


(A) Licence, How it differs from, or is a Grant. 8e co... 
1. Fa man licences me 79 enter into his land ard to occupy it for 
a year, half a year, or ſuch like, his is a lea, and 40 ſhall 

be pleaded. Br. Licence &c. pl. 19. cites 5 H. 7. 1. 

a. A licence 79 hunt, and carry away the deer killed to his own 
uſe, or to cut down a tree in a man's ground, and to carry it 
away the next day to his own uſe, are /icences as to the acts of 
hunting and cutting down the tree; but as to the Carrving away 
the deer killed, or the tree cut down, they are grants, V augh. 
351. Thomas v. Sorrell. 


(B) Good. 


i, [ F a man is bewnd in an obligation of 40 l. upon condition, 
or defeaſance, that if Fo S. be ſervant to the obligee for 7 g 
Narr, that the obligation ſhalſ be void; per Cur. it is a good plea 
that the cligee licenced the fervant le gy &c. though the licence be 
ouly by parc. Br. Licences, pl. 18. cites 6 E. 4. 2. 
2. A condition ts @ licence is void; as a leaſe for years on con- 
ton that he pay 20 l. the ſecond year, this is void; for the 


13 licence 


See Corpe- 
ration. 
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Licence. 


licence does not give a right, but only executes it, as a livery or 
attornment. Owen. 73. Hill. 38 Eliz. Haddon v. Arrow- 
ſmith, 


(B. 2) Granted by whom good. Servan!, 
| Bailiff &c. 


1. NOTE, that licence a parler ts hunt and chaſe in the 
park of his maſter is not good; contrary of the licence 7 
a bl to tate a che, or to milk her, or to ride a horſe to ſuch 
F 93 Ja place; for he has authority to ſell“ them; quzre, Br. Li- 
* Orig. Cences,pl. 20. cites 2 E. 4. 4. 
LEW pp 2. Treſpaſs de parco frafts upon the ſtatute 3 E. 1. 20. for killing 
2 deer ; the defendant ſuid, that the parker prayed him 1 kill the 
deer, and he did it, and the beſt opinion was that it is no plea z 
for the parker himſelf cannot do it by his office, but only to 
keep the game. Br. 'Trefpaſs, pl. 295. cites 2 E. 4. 4. 
3. Parkers and ſhepherds are only keepers of the game, and 
hav Br. Treſpaſs, pl. 295. cites 2 E. 4 
It was found upon a ſpecial * 1 that the parſon of the 
part made A. colleftor of tithes, and that A. had licenced a pa- 
riſbioner is carry away his corn without ſetting forth of tithes ; per 
Cur. clearly, the hcence is void, and a conſultat! ion was awarded. 
Noy. 134. Prickendine v. Denwood. 


# 


(C) How it muſt be purfucd. 


Fe if T have x, 1 NCE or authority mult be purſued /riethy as well in 
3 5 form as in ſubſtance ; z 25 licence to impark 300 acres, he 
acres and do Cannot impark but 100 acres only. Arg. Owen. 73. cites 


It accord- 10 H. 7 . 
ingly, and 
after increaſi it by another 109 acres, there this no park; quære, of this. Br. Patents, pl. 76. cites 


23 H. 8.—2 Rep. 8 . b. 


S. P. Bridgm. 2. If the king licences his tenant 79 alien his manor of D. and 

Tens; he aliens it except an acre; the licence ſhall not ſerve it; for 
So there the King is not aſcertained of his tenant of the whole. 
dere the Br. Patents, pl. 76. cites 23 H. 8 


c<fces one to alien the third part of his land, and he aliens all; the alicnation is void in all. Fin. 
Law. 8. d. 


I: this caſe 3. In treſpaſs for immoderately riding his mare; the defend- 


— — ant pleaded, that the plaintiff lent him his ſaid mare and licentiam 


where cer. dedit eidem (defendenti) equitare upon the ſaid mare, and that by 


3 _ is virtue of this licence the defendant and his ſervant did ride alter- 
« djmited for 


he loan of 724t1m upon her. The Court upon demurrer held the licence 
the torle - annexed 


Fin. 


end- 
iam 


al by 


alter- 


cence 
acxed 


Licence, 93 


annexed to the perſon, and not to be communicated to another, and where 


Mod. 210. Hill. 27 & 28 Car. 2. C. B. Bringloe v. Morris. ray T 

the partv to 
whom the horſe is lent hath an interef in the horſe during that time, and in that caſe his ſervant 
may ride, but in the other caſe not; and a difference was taken between hiring an horſe to go ts 
York, and borrowing an horſe; in the fuſt caſe the party may ley his ſervant up, but not in the ſe- 
cond. Ibid, | 


(D) Extent thereof. 3 

I, \ JHETHER » licence % hunt gives a power to hill and In iy 
carry away is left a quazre per Brook. Br. Licence, pl. 6. wigs 

| | where a man 
gives me licence te hurt and i! a buck in his park * and to diſpoſe of it, my + ſervant cannot juſtify 
to do it by my command ; for a licence goes ttrictly to him to whom it iS given, and to no other; con- 
rrary of a gift by which a myzn gains a preperty ; and by this licence, ke that has the licence cannot 
bring his tervant with him; tor this is out of the licence; and if a man gives licence to &i// a buck, 
ber cannt takeit away with him; per Chocke. Nevertheleſs three others were of a contrary opi- 
nion, and that a man may kill the buck by his ſervant; quzre inde. Br. Licence, pl. 12. cites 


18 E. 4. 14. -* Orig. (& ceo diſpenie.) + S. P, Bridgm. 115. cites 12 H. 7. 25.- 
5. P. Br. Contract, pl. 4. cites S. C. S. P. Codb. 35. Trin. 21. Jac. B. R. per Haugh- 
ton. J. 


2. Where command is given to W. N. ; enter the park of the [ 94 J 
commander and deliver bent te J. S. there J. S. cannot juſtify 
to enter with W. N. to receive the beatts, but ſhall ſtay without 
and receive them there; by the belt opinion. Br. Licence, 
pl. 14. cites 18 E. 4. 25. | 

3. If a man licences me 72 hunt in his park, I may take with If a man 
me as many of my ſervants as are neceſſury to attend upon me, and S Licence 


. yo to J. S. 7 
the one and the other may juſtify ; per Fineux; but Yaxley e wy and kill 


contra; therefore quære. Br. Treſpaſs, pl. 207. cites 12 H. 7. a deer in bis 

37.——N. B. The book is miſcited. parks oy 
may take 

: with bim 

vr fervants to chaſe and kill the deer; per all the Juſtices. Br, Treſpaſs, pl. 434. cites 13 H. 7. 

3. s it it be 70 chaſe, kill, and take deer at his pleaſure ; per Cur. Ibid. pl. 434. cites 13 H. 

7. 13,——But it a man /icence MH. N. tn hae in is park, he cannot tate others with him to 

chaſe ; per Cur. for this licence is for pleaſure only, and net for profit. Ibid. S. P. Fin. Law. 

8. b. cites S. C.—-S, P. per Mountague. Palm. 73. Hill. 17 Jac. B. R. in Cate ot Webb v. Pater - 


toſter. 


4. If J. licence W. N. to eat zuitß me, or * ⁊uall in my S. P. Fir. 
ere hard, he ſhall not take others with him; per Cur. Br. my _ 
Iteſpaſs, pl. 434. cites 13 H. 7. 13. a | 3 

5. Contrary, if he licence me 10 carry over his land, or to take 
irees, I may take others with me to do it; for this is profit ; quod 
nota, per Cur. Br. Treſpaſs, pl. 434. cites 13 H. 7. 13. 

6. Away granted 70 g to church over my land does not extend 
e any other, but only to himſelf; for it is only an eaſement. 

Fin. Law. 8. b. | 

7 A licence, as to put in his beaſts, is indefinite, till it be de- 
*rmined by him that gave the licence; per Vaughan Ch. J. 
Cart. 218. Paſch. 2 3 Car. 2. C. B. Whately v. Conqueſt. 
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94 Licence. 


See Intereſt. (E) Countermandable. 


As if I li- 2 
cence one 4 I. II was agreed that a licence is countermandadle, though it 
8 concerns profit or pleaſure, unleſs there be a certain time in 
my land, . 5 
this is :evo- the licence. Poph. 151. Hill. 17 Jac. Webb v. Paternoſter. 
cable, and Cites 13 H. 7. The Ducheſs of Suffolk's Caſe. 
may be 
ne, though it be in point of profit, which is a ſtronger cafe than a licence of pleaſure. 
Poph. 181. Hill. 17 Jac. Webb v. Paternuter.———1If a certain time is /:rnited 'tis not revocable, 
though che thing is not dene. ſenk. 209. pl. 41. Licence 5y the King for a certain time 
is revocah © where loyalty is concerned, Jenk. 246. pl. 35. and 220. pl. 69. — Licence cxe- 
euted 1; n countermandable; ent of exceutory; per Haughton. Palm. 74.——2 Roll. R. 152. 
per Haughton ]. | 
There is a great {verſity between a licence in fact, which giveth an intereſt, and a licence in fact 
which giveth only an authority or difpenſation; for the ore it net to be countermanded, but the other 
is, Arg. Lane. 40. cites 5 H. 7. and 1 Ma. Dyer 92. 


See D. 177. 2. If a man licence another to :ccupy his horſe fer four days in 
— — his land &c. the licenſer riay countermand the licence within 
by the den the four days; neverthelcis contrary, if he gives or grants for 
opinion a four days, he cannot countcrmand 3 note the difference; per 
RP Cur. Br. Licence, pl. o. cites 39 H. 6. 7 
granted for a | | 3 Bk, 27 r 
4 

N e ecuntermandable. The Queen v. Bartue and Dutcheſs of Suffolk. 


bl 


23. Treſpaſs in his land; the defendant juftified for common for 
20 beaſts, the plaintiff ſaid that the defendant put in 40 beaſts over 
end above the 20 beafis, of which he has brought this action 
upon which the defendant pleaded licence of the plaintiff ; and the 
praintiff pleaded countermand of the licence, and that the defend- 
ant did the treſpaſs after, and well; quod nota, that he may 
countermand. Br. Treſpaſs, pl. 229. cites 39 H. 6. 7. 
8 P. Fin. 4. A man may diſcharge his licence after, and where he gives 
Law. 8. d. to me licence to enter ints bis beſo, by which I enter, if he diſcharge 
L 95 J] me after, there I ſhall be compelled to go out of the houſe, un- 
leſs it were lempore tempeſtatis, for then I may remain; per Wood 
Juſtice. Br. Licence, pl. 15. cites 20 F. 4. 4. 
5. The King licences A. 10 go beyond {eas and to flay there for 
a certain time ; provided, that if he conſpires or converſes with 
fugitives, or the King's enemies, that then his licence ſhall be 
void; after the time of this licence, the King commands him 
upon his allegiance, by a privy feal, to return ; his licence is 
revocable during the time allowed ; for it concerns his loyalty, 
and does not give him an intereſt ; his converſing with fugitives 
does not make it void ab initio, but only from the time of ſuch 
his converſing, Jenk. 220. pl. 69. | 
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(F) Determined, 
1. PRESP ASS by baron and feme for chafing in their war- 


ren, and taking and carrying away 20 hares &c. dum uur 
ſola fuit, the defendant pleaded licence of the feme, dum ſola 
fuit, for him and his ſervant to chaſe at their pleaſure, by which 
he chaſed, and killed, and carried away prout &c. and a good 
plea without ſhewing the deed of the licence; per Cur. Never- 
theleſs quzre, if by the marriage the licence is determined, fo 
that he cannot chaſe after. Br, Licence, pl. 6. cites 22 H. 
6. 52 
2. Licence to ert a Pack of hay till he may conveniently ſell 222 
it; it tood two years and then a leaſe was granted to a ſtran- Roll. R. 
ger of the land, who gave notice to remove it, and half a year 143: 152- 
after turned his beaſts into the field, who eat of the hay; yet i TooT 
becauſe of the convenient time to remove, judgment was for the have fenced 
defendant. Palm. 71. Hill. 17 Jac, B. R. Webb v. Pater- i 
noſter. Now: of... 

PrumMMeE 

v. Wia, S. P. and S. C. reports it as a general licence, and adjudged for defendant, becauſe not 
removed in convenient time, and that the licence determined by the leafe, aud ſo the damage was by 
Lie plaintitt's own default, 


(G) Actions and Pleadings. 


1. TRESP A858 for chaſing in his <varren ; the defendant 
pleaded /icence of the plaintiff z and good, without ſhew- 
ing the deed. Br. Monſtrans, pl. 130. cites 42 E. 3. 2. 

2. If a licence is pleaded, he ought to ſhew the place wwhere &C. 
Br. Pleadings, pl. 96. cites 6 E. 4. 2. 

3. In zreſpaſs, if a man pleads that the baron gave licence to the & Orig. 
defendant by his feme, or an abbot by his commoigne, this ſhall be (Ouſter del 
fleaded by the baron himſelf, and by the abbot himſelf, and the ms 
teme and commoigne ſhall be“ ouſted of the- book; per Cur. 

Br. Pleadings, pl. 126. cites 10 E. 4. 4. 

. In treſpaſs, if the defendant pleads licence of a corpora- 
tion, it is not good without deed; and where a man pleads li- 
cence to enter into his houſe, and the plaintiff ſays, that the de- 
ſendant broke the door and the windows, and claimed to his own 
uſe, which is the ſame treſpaſs of which he brings his action ; 
per Cur. it is no good replication, where he juſtifies by licence in 
aA, without traverſing the licence, contrary of a licence in lato. 

Br. Licences, pl. 17. cites 21 E. 4. 75. 

5. If a man licence me 79 enter into his land, and occupy it for 
a year, half a year or ſuch like, this is a leaſe, and fo thall be 
pleaded, and not a licence; and it is ſaid elſewhere for law, that 96 J 
licence canngt be given in evidence upon another iſſue, but ought to 
be pleaded, Br. Licences, pl. 19. cites 5 H. 7. 1. 4 
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96 Licence. 


8. C. Sid. 6. In tre/haſc, the plaintiff declared that the defendant, on the 
zie, 24thof Jauuary, entered, and ct paſſeſſion of his houſe, and kept 


21 Car. 2. . g 4 3 . 

B. R. takes him out of pollefſion to the day of exhibiting the bill; the de— 
_ that fendant pleads, that ante pred. Tempus quo, fecal. &c. the plaintiff 
> gm 8 licenſed the defendant to enjoy the houſe till ſuch a day. It was 
which was inſiſted, that the plea is naught in ſubſtance; for a licence to 
the day after enjoy from ſuch a time to ſuch a time is a leaſe, and ought to be 
er, 1 pleaded as a leaſe, aud nit as a licence, and that it is a certain pre- 
upon the ſent interett. Twiſden J. ſaid, that if one doth licence another 
3 to enjoy his houſe till ſuch a time, it is a leaſe, but whether it 
murt-- se, might not be pleaded as a licence, he had known it doubted. 
nerally; and : 1 3 > 

it was ſais Judgment niſi &c. Mod. 14. Trin. 21 Car. 2. B. R. Hall v. 
at bar, that Sebright. 

the ſc:licet 

is void, and does not vitiate the bar upon genera! demurrer. But the Court held that it made the 
plea ill in ſubſtance, and fo judgment was given for the plaintiff, and the rather, becauſe there was 9 
traverſe. 2 Keb. 5+1. S. C. adjudged, and that it was held per Cur. that this was a leaſe, 
and ſhould have deen 19 pleaded, and cannot be at the will of one; but this is but general itlue, and 
2:2cd by general demurre:. 


Vent. 1*.S. 7. In replevin, the defendant awws as a commener for taking 


C. Paſch. 8 5 g Ru gg b 
2; Car. . goods damage freaſant in loco in que &c. The plaintiff pleads in 
R. R. and bar of the ſaid avowry, that the parſon of Dale is ſeized of ſuch 


the Court gebe land, and that he had common in loco, in quo &c. fer 209 


 ® 


Was CH Os 
nion, that Heep levant and couchant upon the ſame glebe land. And that the 


getendant plaintiff, by the licence of the ſaid parſon, put in his cattle, and iſſue 
mezht have is taken upon the levant and couchant, and found for the plain- 


demurred ia "I . * 
this cafe; tiff. And it was moved in arreſt of judgment for the avowant, 
but chat af- becauſe licence cannot be given by a commoner to put in the 


ter a rer. cattle of a ſtranger; and here the plaintiff was only a treſpaſſor 


i, th | 
— upon the parſon; and ſuch licence cannot be without deed. 


intend that 2 Cro. 574. Moxk v. BuTLER. And ſtay until &c. Raym. 171. 
% were Mich. 20 Car. 2. B. R. Rumſey v. Rawſon. 

beajts which 

the perſon bad procured to compeffer his land, and the right of the caſe is tried, and ſo aided by the ſta- 
Cute of Oxford ; but time being given to ſhew cauſe, it was inſiſted at another day that the licence ought 
* have deen ſhewn to be by deed, being to take a profit in alieno ſolo; but it was anſwered, that a 
parol licence was ſuthcient in this caſe, being only to rake the profit unica vice, and there paſſing n 
eftate by it, and the plaintiff had julgment. Ibid. 25. 


(A) Lien. What is a Lien on the Lands. 


1. Was bound in a flatute to B. and one C. lent 100 l. to A. 

* with which A. bought lands, and aſſured the ſame to C. for 
6:5 1001. A. failed in payment, B. extended that land. C. was 
denied help in Chancery, although the land was bought with 
lis money; for B. hath priority of right in law without covin. 
Cary's Rep. 11, 12. cites Crompton 63. a. 

2. Recognizance before execution is no charge upon the land, I 97 J 
nor has the recognizee any right or demand in the land; for the —_ 
land is not the debtor but the perſon ; and the land is charged |... — 
only in reſpect of the perſon. Cro. E. 5 5 2. Paſch. 39 Eliz. B. R. nizances 
Barrow v. Grey. — Parl. Caſes 74. in Cafe of the King v. were exly 


charges on 
Baden. 8. P. the End, but 
| | could have 
do intereſt where there was a prior mortgage in fee taken in by an incumbrance ſubſequeat to the 
recognizances. Hard. 173. Mich. 12 Car. 2. Hacket and Bedell v. Wakefield. | 


3. Vine by tenant fer life to reverſianer in fee, and declared the 
uſes to reverſioner and his heirs, on condition to pay 40 l. per ann. 
to him for his life, and for default to the uſe of the conuſors.— 
This annuity is a lien on the land into whoſoever hands it comes, 
and for non-payment he may enter. Cro. E. 688. Trin. 41 Eliz. 


B. R. Smith v. Warren. 


4. A judgment after a mortgage cannot affect the land in A Judgment 


. . . 1 1 - 
mortgage in law. Arg. Mich. 1682. Vern. 64. in Caſe of nen en 
Girling v. Lee. rity, and not 

a ſpecifick 


lien on the land. Wms's Rep. 279. Trin. 1715. in Caſe of Finch & al. v. Lord Winchelſea. 


5. A. a purchaſer mortgaged back the land for part of the pur- & bond Was 


* Chaſe-money, and gave a nate for other part. A. deviſed his land — 


for payment of his debts. Though the nete was for part of the purchaſe- 


conſideration money, and though the ſame perſon that mort- money, and 
the 60nd 


gaged had the real eſtate in him, nm per Cur. he can have no , 4%, 
preterence, but mult accept ſatisfaction in proportion only with and the pur- 


the other creditors. 2 Vern. 281. Mich. 1692. Bond v. — . 
: : cad. 


Kent. Ld. Chan- 

cellor was of 
opinion, to charge the widow and ſon with payment of the money due on the bond, in regard ef the 
land being in their poſſeſſion. Hill, 1 Jac, Carey's Rep 35. Hearte's Cale. 


6. The 
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_ Lien. 


6. The elegit itſelf (when ſued out) doth not immediately 
touch the lands; for if the chattels are ſufficient, and it ap- 
ears ſo to the ſheriff, he ought not to extend the land. Arg. 
Parl. Caſes 74. in Caſe of the King v. Baden. | 
7. A. ceity que truſt of a farm, whereof eight acres were 
copyhold, and which were agreed to be ſettled on A. and a co- 
venant to ſurrender them accordingly, mortgaged the farm to B. 
by the name of ſuch a farm, with the general words, All and 
ſingular the lands and tenements parcel thereof, or uſually occupied 
therewith Ec. but ſays nothing of the eight acres being copyhold, nor 
does he covenant to ſurrender them. A. died, the ſurrender of the 
copyhold eight acres not being made to him. B. got a decree of 
forecloſure againſt C. the filter and heir of A. And afterwards, 
the covenantor (the father of A.) being indebted by judgment 10 
S. at the requeſt of C. ſurrendered the eight acres tu J. S. J. 
S. brought an ejectment, and got judgment, whereupon B. 
brought his bill for relief. And the queſtion was, between B. 
ba the mortgagee and J. S. whether the mortgage was a lien on 
we | the copyhold ; and the Ld. Chancellor held, that the copyhold 
was never by the mortgage under any ſpecifical lien, and that it 
would be the ſame, were there no creditor in the caſe. And he 
took a difference where a man originally lends money upon a ſecurity, 
and having money due on a band, tells the debtor he will truſt him no 
langer upon perſonal ſecurity, and thereupin he mortgages land to him ; 
and where a man already truſted with money, ſeems inſolvent, 
and thereupon his creditors to boulſter up their ſecurity as well 
as they can, find out copyhold lands, and get a ſurrender of them. 
For in the firit cafe, he truſts his money on the real ſecurity ; 
but in the latter he does not. And fo diſmiſſed the mortgagee's 
bill, and affirmed a decree made by the Maſter of the Rolls. 
G. Equ. Rep. 13. Hill. 7 Annæ. Oxwith v. Plummer. 
8. The creditors of J. S. brought a bill for debts, viz. mort- 
gages, judgments and bonds; upon one of the bonds the de- 
1311 fendant 4vas 5utlanved, and upon one of the judgments the reco- 
| verer had brought an action of debt; and the queſtion being 
concerning the priority of payment, it was objected, that the 
judgments were by confelhon, and it was not equitable that it 
fhould be in the power of the party to prefer one creditor to 
another, but that ſcemed to be over-ruled : and as to the out- 
lawry, „the Court ruled, that being only upon meſne proceſs 
before judgment, it did not alter the nature 4 the debt, nor create 
a lien upon the land in this caſe : but that where there is an % 
6 lawry, and a ſeiſurt thereupon, the debt attaches upon the land, 
1 and thall be preferred to a judgment, though prior to the out- 
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| A lawry ; but that it is the ſeiſure that gives the preference. 
Ws 1 Salk. 80. Trin. 1714. in Canc. Erby v. Erby. 

Ws 9. A decree for a debt does not bind the real eſtate, it acting 
1 only in perſonam, not in rem, and the remedy upon a decree to 


aſſect 


Lien. 


affect the land, is only for a contempt, whereupon the party 
roceeds to a ſequeſtration. 2 Wms's Rep. (621.) Trin. 1731. 
by the Maſter of the Rolls. Bligh v. Lord Darnley. 


(B) What Agreement is a Lien on Lands. 


I. Was yointrefs for life, remainder to B. in tail, remainder 


de over. B. agreed with A. that if A. wweuld mate a condi- 
tional ſurrender of her eflate for life, to enable B. to ſuffer a recovery, 
and mortgage part of the premiſſes, then B. would ſettle the refidue, 
together with the equity of redemption upon himſelf for life, re- 
mainder 1 h:s jirft Fc. ſon, remainder over. A. ſurrendered. B. 
ſuffered a recovery, and made a mortgage, but never made the 
ſettlement after the agreement. B. became indebted by bond 
and judgment. The agreement was not in writing, but acknow- 
ledged by letters under B.'s hand. The agreement was decreed 
by Ld. Ch. Harcourt, at the ſuit of the remaindermen in the 
intended ſettlement, to be carried into execution and aſirmed in 
the Houſe of Lords. But afterwards, a point came before Ld. 
Ch. Cowper, whether the creditors by judgment ſubſequent ts the 
ogreement ſhould be paid their judgments; it was argued, that 
from the time of this agreement, B. was but as a truſtee for the 
uſes in the ſettlement, and as ſuch could not bind the eſtate ; to 
which it was anſwered, that this caſe was not hke that of a 
truſtee out of poſſeſſion; for B. was in poſleſſion, and as he was 
ſeiſed of the legal eſtate in fee, fo he was alſo the viſible owner 
of it, and might be ſuppoſed to be truſted upon the credit of this 
eſtate. Ld. Cowper ſaid, that articles for a valuable confidera- 
tion, and the money paid, will in equity bind the eſtate, and prevail 
againſt any judgment creditor, meſne beteuiæt the articles and the 
conveyance; but this muſt be where the conſideration is ſomenvhat 
adequate to the thing purchaſed ; otherwite, if the money paid 
is but a ſmall ſum, in reſpect of the value of the demand, this 
ſhall not prevail over a judgment creditor ; that in this caſe, 
the conſideration was not adequate; for A. parted with no mo- 
ney, but only made a conditional ſurrender. Wms's Rep. 277. 
to 283. Trin. 1715. Finch & al. v. Ld. Winchelſea. 


(C) Maived by what Ads. 
1. THE creditors of J. S. brought a bill for debts, which 


debts were mortgages, judgments and bonds; upon one 
of the bonds the defendant was outlawed, and upon one of the 
judgments the recoveror had brought an action of debt, and the 
queſtion was upon the priority of payment. It was objected, 
that the bringing debt upon the judgment was a waiver of the lien 


created by that judgment; for it can only extend to the land 
6 that 


See Joige 
tre ſ.. 


[ 99 ] 


IR 


& "ws SY mn—— 


— . OE — 


* the. tl 2 


* 
* 2 . 1 . : Bu 
— —e—e— C D. nnn 8 


Life: 


that the party had at the time of the later judgment; but the 
Court held, that the bringing debt upon the judgment did not 
poſtpone this to other judgments, and that it was the act of the 
attorney, and that it would be no waiver, becauſe there was no 
other remedy after the year and day at common law. 1 Salk. 
80. Trin. 1714. in Canc. Erby v. Erby. 


D) Deſcends on whom. 


1. IT wos demanded in Bank, of what effect judgment in war— 
rantia chartæ pro lac et tempore is, and it was moved, that 
zwarranty is only a covenaut, and by this covenant a man ſhall not 
bind the land to be delivered in value to whoſoever hands it comes 
after by purchaſe, or otherwiſe z for this is a miſchief, quod verum 
eſt ; he ſhall not be ſo bound by the warranty or covenant real; 
but oer] it ſeems, by the ſpecial judgment above. Br. Wat- 
rantia Chartz, pl. 8. cites 2 H. 4. 14. | 
> 2. Lien real defcends only on the heir at the common law; 
but lien perſonal binds all, as heirs in gavelkind &c. As if A. binds 
himſelf and his heirs in a bond &c. Per Coke Ch. J. Cro. J. 217. 
Hill. 6 Jac. B. R. in Caſe of Game v. Simms. 


[See Uoucher, and other rRorER TITLES. ] 


(A) Lite. 


1. LIE ſhall nat be tavice in jeopardy, viz. once at the ſuit df the 
King, and once at the ſuit of the party. Br. Appeal, 
Pl. 9. cites 44 E. 3. 38. 

2. If a man be once acquitted, he ſhall not put his life in jeo- 
pardy again for the ſame hw, quod nota bene, Br. Appeal, 
Pl. 12. cites 45 E. 3. 25. and 21 E. 3. 24. acc. | 

3. The law favours life, See Maxims. 


»Limi⸗ 
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3 . , 0 4 * Limita- 
Limitation. tion, as it 
is taken in 
Jaw, is a 
certain time 
preſcribed 
by ſtatute, 
within 


which the 


(A) Time of Limitation, demandant 


in the action 
mult prove 


£2 . 3. a man could not claim in a 2wr7 izh himſelf or 
1 JN 11 K. 3 claim in a writ of rig fan i 


, - 7 , 7 =; ö 
land, ante annum & diem quo avus avi de H. 3. (qui fuit anceſtors wn 


H. 1.) fuit vious & mortuus. 11 H. 3. Rot. 7. between Richard be ſeiſed. 
Co. Litt. 


de Hoff, and John de Rengny, adjudged, and + put poſitively. —_ 
(Note that this was before the ſtatute of Merton.)] re. (i ) 

[2. But a man ought then ts claim land of a ſeiſin, the year and | 100 J 
day in which H. 1. fuit vivus & mortuus. 11 H. 3. Rot. 7. afore- 


fad, admitted. 


P A0 4 * _ R 
. SHE GT WEIGEL N — 


* Morcton cap. 8. * By 20 fl. 
3. cap. 8. 


touching conveyance of deſcent in a writ of right from any anceſtor, from the time of King Henry the f 
elder, the year and day it is provided, that from henceforth there be no mention of ſo long time, but 1 
from the time of King Henry cur grandfather. And this ae ſhall take ect at Penteerft, the 2 ft year 11 
of our reign, and nat _ And the ut before purchaſed ail proceed ; writs of mortdanceitor of 

nativis, and entry, all not paſs the lat return of King John from Ireland ite trgland. And 
this bail take effett as before is declared ; writs of novel diſſeiſin, Hall not paſs the iſt voyage of 
eur ſovereign lord the King that now is into Gaſcoine. Aud this proviſion La take effect from 
the time aforeſaid, and all writs purchaſed before ſhall proceed. 


[3. Rot. Parliamenti 43 E. 3. Numero 16. The Commons i 
pray becauſe all the time of King Richard is held for time of ; 
memory, of which time no man can have true cognizance that 
it pleaſe to limit in certain the time of memory, ſo that it doth 


not paſs the coronation of the King Edward, grandtather of our 3 | | 
lord the King, who now is. And like petition for diverſe '| 
opinions and miſchiefs, which happened 46 E. 3. No. 28. But I 


no aſſent to them. But the anſwer to the firſt is, let the law 
ſtand which hath been uſed hitherto till it be otherwite ordained.) 
4. Weſtm. 1. 3 E. 1.39. Seiſin of one's anceſtor in a writ of right 
ſhall be from the time of N. 1, in an afſiſe of novel diſſ iin, & nuper | 
ecbiit from H. 3. his voyage in Gaſcoign, and in a mortdanceſior, 1 
cgſinage, ayel and neife from the coronation of H. 3. | il 
5. The ancient limitation in writs of novel difſe;fen & nuper i 
ebitt, awas poſt primam transfretaticnem of King Henry ; and the I 
limitation in writs HFayel, egſinage, mortdancęſler, and in writs of 1 
entry, was after the coronation of King Henry, and ſuch a limita- il 
tian was in avowry as in aſſiſe, and the limitation in writ of right 1 
was from the time of King Richard the fir/!, and the limitation of 1 
common was before the coronation of King Henry, which tee amongſt it 
the ſtatutes. Nevertheleſs note now, that all thete limitations i! 
2 are 4 
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100 | Limitation, 
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are void, and a new limitation made by the ſtatute of 32 H. 8. 20, 
Br. Limitation, pl. 4. cites 5 Aſſ. 2. | 
* Ld. Coke 6, 32 H. 8. cap. 2. ,. 1. Enacts that 1 perſon or perſons 


calls this a * IT a 
e Hall ſue, have, or maintain any. preſcription, title, or claim, to or 


able and ne- Vor the poſſeſſion of his anceſtor, or predeceſſor, and declare and allege 
ceflary ſta- any farther ſeiſin or poſſeſſion of his or their anceſter or predeceſſor, 
tute. Co. zur only of the ſeiſin or poſſeſſion of his anceſtor or predeceſſor, 


Litt. > . : 3 
2 which hath been, or now is, or ſhall be ſeiſed within 60 years 


does not re- next before the tefle of the ſame aurit, or next before the ſaid pre- 
_—_ _ ſcription, title, or claim ſo to be ſued, commenced, brought, made or 
C. 244. Per ad. 

Weſton ].— - a 

A ſci. fa. to execute a judgment, and a guid juris clamat are not remedied by his ſtatute; becauſe 
zo lands are demanded y Bendl. 194. in Cafe of Whitton v. Compton. 

All the ancient ſtatutes of limitation are repealed by this ſtatute, Br. Limitation, pl. 1.—Tt 
ſeems clear, that the new limitation exterds te coy d as well as to freehold; for the ſtatute is, 
that Heal. not make preſcription, title, nor claim, &c. and thoſe who claim by copy make pre- 
ſcription, title, and claim, &c. and alſo the pliints are in nature and form of writ domini regis ad 
communem legem, &c. and thoſe writs, which are now drought at the common law, are ruled by 
the new limitation, and therefore the plaints of copyhold ſhall be of the ſame nature and form. Br. 
Limitation, pl. 2. cites 6 E. 6. a 


S. 2. In a mortdanceſter, coſenage, ayel, writ of entry, ſur- 
diſſeiſin, or any other poſſeſſory action upon the poſſeſſion of his 
anceſtor or predeceſn, it fte within 50 years before the tęſie of 
the original of any ſuch writ. | 


See (N). S. 3. In a vbrit ben the parties * own ſeiſin or poſſeſſion, it 
ſpall ve within 30 years Se the tefte of the eriginal of the ſame 
evr:t. 

1 S. 4. In an * avowry or ceguizance for rent, ſuit, or ſer- 


toavewriez, VICES Þ of the ſeiſin of his arice//or, predeceſſor, or his cu, cr of any 
C 101 J other, whoſe eftate he pretends to have, it ſhall be within 40 years 
extents only bh fore the making «f ſuch atury or cognizances. 
to rent, fuit, E ; | 
c ſervice, lo as relirf is not within the purview of the law; for it is no ſervice but a duty, by reaſon 
of the tenure and ſervice ; and albeit Vonage, fealty, and efcuage, and other accidental ſervices 
(being ſervices, are within theletter of the law, yet they and all other accidental ſervices, as heri-f 
ſervice, or te center the lords ball, and the like {for that they may not happen within the times 
limited by that act) are by conſtruction out of the meaning of this ſtatute ; but albeit relief be not 
within this ſtatute, yet in avowry tor relief, the avowant mult allege a ſeiſin of the ſervices within 
dhe ancient ftatute, viz. poſt primam trans:retat. regis Henrici in Gaſconiam, and the ſeiſin of 
the ſervices is traxetrſable. And fo it s of homage, and fealty, and eſcuage ; albeit they be out of 
the ſtatute of 3 H. 8. yet are they te u the ancient flatute, 2 Inſt. 95, 96. So of a rent» 
charge. Bendl. 194. in Caſe of Whitton v. Compton. = 

In replevin, the detendant avec pon a tenure by fealty, ret, and ſuit of Court ; the 
plaintiff in his repicaton conteried the tenure, but that the avowant, nor none of his anceſtors were” 
ſeized of the ſail r , or any en within so years; the defendant demurr'd, and had judg- 


ment; for fealty, homage, and {ch caſual ſervices, as perhaps may not happen within 50 years, 
are not within this fatute, 73 Lev, 21. Trin? 33 Car. 2. in C. B. Bennet v. King.—S. P. re- 
Led 10 Rep. 1. b. Mich, 1 & 1 Eliz. Bevil's Caſe.—S, P. is left a quære by the reporter. 
D. 330. ©. pl. 19. Mich. 15 & 16 Eliz. 

t Sce (M}j ———+4 This t2iute extends not to a ceſſavit, reſcous, &c. Arg. Litt. R. 242.— The 
writ of ceffavit is not compriſe un the Gatute of 32 1. 8. 2. Nor is the ſeiſin of the ſervices ma- 
terial or traverſable in cet t:; but the defendant hall anſwer to the tenure; as to lay, that he 
holds not of him, and tht g plea; per Dyer Mo. 44. 

In all theſe four brauct 4. fect. 1, 2, 3, 4.] this word % is ſpoke indefinitely ; and 
tneretore, if the 2 het ane no further, this word ſhould be conftrard according to the ſubject 


matter, reti, tor atlnal fin, ſometimes dor ſeifin in law ; and therefore, as to the writ of 
- * 4 K 2 5 — | : - - A * - 5 

Fight, morlgencejict, 4% Ge affiſe, &c. it ſuall be intended of an actual ſeiſin, aud not of 2 
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ſein in law ; fo that the three firſt branches are to be intended only of an actual ſeifn ; and the 
fourth branch concerning“ av e extend to ſeiſin in law, as well as actual feitins. 4 Rep. 10. 
in Eevil's Caſe. gee Avowry, 


S. 6. * Formedons in reverter or remainder, and ſcite facias * See pl. 8. 


| : neh: 1 .  F S. 1. and 
upon fines, Gall be ſued within 50 years after the title or cauſe of fe )* 
aan accrued, and nat after. pl. 2, 3. 


S. 6. The party, demandant, plaintiſt, ar avowant, that (upon 
traverſe or denier by the other party) cannst prove actual poſſeſſion or 


feiſin within the times above limited, ſhall be for ever after barred in 
all ſuch writs, actious, avewries, cognizance, preſcription, c. 


S. 11. Provided, that in any of the ſaid actions, avowries, pre- — 


ſeriptions, Oc. the parties grieved may have an attaint upon a faiſe 
verdift green, 
7. 1 Ma. 1 Parl. 2 Seſſ. 4. ſ. 4. enacts, That the Patute of Before this 


f | : F ac, If the 
32 H. 8. 2. Hall not extend to a writ of right of advowlon, quare cu 


impedit, /e of darrein preſentment, jure patronatus, t of of an ad- 
right of ward, ww7ri? of raviſhment cf ward, nor ſo the ſeiſor of the vowſon had 
| . : ; r a ; . lived 65 

ward's body or eftate, but the time of the ſciſiu, to be alleged in ſuch wears. 
caſes, ſhall be as it avas at the common law before the making of the died, and a 
ſai # Aalute. | ſtranger had 

4 : pre{ente4,ot 
if one had a ſeigniory by knight-ſervice, and had not been feiſed of it by 60 years, by reaſon ot his 
tenant living ſo long, or otherwiſe, and the tenant had died, his heir within age, and ansther had 
ſeiſed him, and eutered into the land; in the one cate, he could not have quare impelit, cr dar- 
reine preſentment, nor in the other, right of ward, or raviſhment of ward. Aud fuch miſchiefs, 
from perſons living ſo long, was not remedied either by expoſition of the words, or by the equity of 
the act, till the ſame was remed:ed by this ſtatute ; that act being made to reſtrain it to a time for 
the tranquility and repoſe of the people, in which caſe, no time tha!! be gained by expoſition or 
equity, beyond the ſtrict words of the act; per Catlin. Pl. C. 371. b. in Caſe of Stowell 
v. Zouch. | 


8. 21 Face 1. cap. 16. P'S - Por quieting of men's eftates, and = J) 
av:iding of ſuits. Be it enacted, Oc. That all zurits of * forme- PI in 
don in deſcender, formedon in remainder, and formedon in re- «eje&nent 
verter, ot any time hereafter to be ſued or breught, of ar for any ma- may make 
mri, lands, tenements, or hereditaments, awhereunts any perſon or _ L E. 1 
perſons now hath, or have any title, or cauſe 10 have or purſue any warranty, 
ſuch aorit, ſhall be ſued and taken within 20 years, next after the and give it 
end of this preſent ſefſrons of parliament ; and after the ſaid 20 years evident 

* l 0 7 0 . {hoy 
expired, no perſon, Nc. ar any of their heirs, ſhall have or maintain according to 
any ſuch writ, of or for any of the ſaid manors, Sc. and that all = Rep. 9. 
wits of formedon in deſcender, formedon in remainder, for- ere 2 
medon in reverter, of any manors, We. whatſcever, at any time © 102 ] 
hereafter to be ſued or brought by occaſion ar means of any title or after five 
cauſe hereafter happening, ſhall be ſued and taken within 20 vears, 72750 quiet 
7. OT , 5 OY pofjelfions 
bert after the title and cauſe of action firſt deſcended or failen, and at Ne 43. 
e time after the ſaid 20 years. | | ſeiſce enters, 

_ the heir may 
maintain ejeFment ; for the right of paſſiſſtian belongs to the heir, though ?he mere right be in the 
Uiſeiſee, 2 Salk. 68 5. held per Cur, in Caſe of Smith v. Tyndall. 

Ho if a man enters by wrong, and diſſeiſes another, and continues 20 years quiet poſſeſſion, yet 
this and the former caſe, if a writ of right be brought, and the miſe joined upon the meer right, 
de verdict muſt be for the plaintiff, notwithſtanding the ſtatute of limitations in the one eaſe, or 
Lie collateral warranty in the other. 2 Salk. 685, Smith v. Tyndall. Touching the warranty, 
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if a difleiſor continues poſſeſſion 20 years, and the diſſeiſee enters or brings an ejeAment, the dif. 
ſeiſor ſhall maintain his poſſeilion by the ſtatute of limitations; for he Sat acquired @ jus poſ- 
ſ#onis, though not a tight to the inheritance; per Holt Ch. J. 11 Mod. 104. S. C. 


At this diy And that no perſon, Cc. that now hath any“ right or title of 
1 any entry into any manors, Cc. now held from him or them, ſhall 
* years Thereinto enter, but within 20 years next after the end of this preſent 
tolls an en- ſeſſons of parliament, or within 20 years next after any other title of 
try, and af- entry accrued; and that no perſon, & Hall at any time hereafter, 


ter ſuch poſ- ; MER 
ſeflion a re. male any entry into any lands, Wc. but within 20 years next after 


teaſe of ac- his or their right or title, aehich ſhall hereafter firſt deſcend or accrue 
— 8"; tothe ſame; and in default thereg, ſuch perſons fo not entering, and 
is no their heirs, ſhall be utterly excluded and diſabled from ſuch entry after 


there is 
remedy for to be made; any former law or flatute to the contrary notwith« 


the fec ſim- . 
ple by writ Alanding. 
of right af- 


ter ſuch pofſeſſion, and 4 releaſe of actions. Jenk. 16. pl. 28. * A. ſeiſed in fee having iſſue 4 


daughters, L. and M. devijed bis land to B. ſon of L. infee, L. being dead at the time ot the de- 


wiſe, B. died without iſſue, and the beir en the part of the father of B. and IV. R. the heir of M. 
enter d. and to:k the profits by motetier for 20 years together, thinking the deviſe void fer a moiety. 
Now the miſtake being diſcovered, C. br.ught an ejetment againſt W R. and upon a ſpecial verdict 
found, it was objected, that the devite was void as to a moiety ; but that was over-ruled ; and then 
it was objected, that the bringing this ejectment againſt W. R. admitted the plaintiff to be out of 
pofſefſion for 25 years, and that then he was barred by the ſtatute, But per Cur. the fatute of li- 
mutations never runs againſt a man but where he is attually ouſted or difleiſed ; and though one te- 
rant in common may diffeile another, it mult be by actual diſſeiſin, and net by bare perception of 
the profits only; but here B. had the whole by deviſe, and W. R. is a mere ſtranger; and where 
two are in poſſeſſion, the law will adjudge it in him that has the right; and the bringing the eject- 
ment admits nothing. 2 Salk. 423. Hill. 1 Aniz B. R. Reading v. Royſton. If a difſeifor die: 
after fue years quiet peſſ ſion, and the difſeiſee enter, the heir may maintain ejectment; for the 
right of poſſeſſion belongs to the heir, though the meer right be in the diſſeiſee. So if a man enters 
by wrong, and diſſeiſes another, and continues 20 years in quiet poſſeſſion yet in theſe caſes, it a 
writ of right were brought, ard the mile joined upon the meer right, the verdict muſt be for the 
plaintiff, notwithftanding the ſtatute of limitations, 2 Salk. 685, Paſch. 4 Annæ B. R. Smith v. 


Tyndall. 


* See (H). S. 2. Provided nevertheleſs, That if any perſon, Ec. that is or 
ſhall be intituled to ſuch writ or writs, or that hath or ſhall have 
fuch right or title 75 entry, be or ſhall be at the time of the ſaid right 
or title firſt deſcended, accrued, come, or fallen“ within the age of 
21 years, feme covert, non compos mentis, impriſoned or be- 
yond the ſeas, that then ſuch perſon, c. and his and their heir 
and heirs, ſhall or may, notawith/tanding the ſaid 20 years be ex- 
fired, bring his action, or make is entry as he might have done be- 
tere this aft: ſ% as fuch perſon, &c. or his or their heir and heirs, 
/hall within 10 years next after his and their full age, diſcovertur?, 
coming of ſound mind, enlargement out of priſon, or coming into this 
realm, or death, take benefit of, and ſue for the ſame, and at uo time 
after the ſaid ten years. 

See (1. 2) S. 3. And be it further enafled, That all actions of treſpaſs 

85 quare clauſum fregit, a/ actions of treſpaſs, * detinue, action 

j Cate ty an ſur þ trover, and replevin, for taking away of good, and chattels, 

adminittz2- all actions of f account, and upon the || caſe, other than ſuch ac- 

ee countt as concern the trade of 4 merchandiſe betzvcen merchant and 


executor tor 5 7 . 5 
monary due Merchant, their factors or ſer vauts, all actions of ** debt grounded 
7 | upon 
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upon any lending or contract without ſpecialty : all actions of ++ to the inteſ- 
debt for arrearages of rent, and all actions of aſſault, menace, bat- AE — 

tery, wounding, and impriſonment, or any 75 them which hall [ 1 
be ſi'd or brought at any time after the end of this preſent ſeſſions of pleaded the 
parliament, ſball be commenced and ſud within the time and limita- ttatute of 

tion hereafter expreſſed, and not after ( that is to ſay) the ſaid action rage 
upon the cafes («ther than for flander } and the ſaid actions for ac- rep) * 
count, and the ſaid actiont for treſpaſs, debt, detinue, and replevin, the nate 


for goods or chattels, and the ſaid action of treſpaſs, quare clauſum i * 


fregit, within three years next after the end of this preſent ſeſſions of an :riginal 


parliament, or within ſix years next after the cauſe of ſuch afions in treſpaſs, 


or ſuit, and not after ; and the ſaid actions of + treſpaſs, of aſſault, dhe, ann 
battery, wounding, impriſonment, or any of them within one year, within fix 


next after the end of this preſent ſeſſions of parliament, or within years after 
four years next after the _ of ſuch ations or ſuit, and not after : dt aule of 


: *J e 9 action did 
and the ſaid ations upon the ¶ caſe for words, within one year accrue, 1. 


after the end of this preſent ſeſſions of parliament, or within two that he did 


- | not appear, 
years next after the words ſpolen, and not after. be 


ter died, whereupon the inteſtate recenter, (viz.) on ſuch a day, filed another original againſt his 
executor, the now defendant, who appeared, and the inteſtate declared againſt him, and that he 
proſecuted the ſaid firſt original againſt the teſtator, with an intention to declare againſt un, it he 
had appeared, and averred that the cauſe of action did accrue within fix years next after the firſt 
filing the ſaid firft original: and upon a demurrer to this replication, it was objected, that it was 
ill, becauſe it did mot appear, that the original was returned, or made a record in Court; for the 
plaintiff ſhould have ſet forth, that the original was delivered to the ſheriff to execute, and that the 
defendant not appearing, the fheriff had returned, that the plaintiff had found pledges to profecute 
the writ, (viz. John Doe and Richard Doe) and that the defendant nihil habuit in balliva ſua, by 
which he might be attached ; all which was omitted in this replication ; and there being nv appear- 
ances or continuances alleged, the plaintiff ought not to have judgment ; but it was otherwiſe ad- 
judged ; for the filing an original had put the caſe out of the ſtatute, and that it was not neceſſary 
tor the plaintiff to aver, that the writ was returned, for it ſhall be ſo intended, unleſs the contrary 
appear on the other ſide. Nelſ. Abr. 1127. Limitation (A) pl. 26. cites 1 Lutw. Rep 256. Kin- 
fey v. Heyward This judgment was afterwards reverſed upon a writ of error, and the reverſal 
was atterwards affirmed in parliament. Ibid. | | 

J. S. gave a promifſory note io A. payable on demand; A. died leaving B. his executor, R. 
within the fix years ſued out a latitat returnable tres Mich. which was continued to Hill. Term 
tollowing, and died in the mean time; C. as executor of B. brought action on the note, but nat till 
four years after B. death, which was 1 years after the note given, the 6 years being run out at B.“ 
death; the defendant plcaded the ſtatute of limitations; the whole Court inclined againſt the plain. 
tiff that the plea was good, but it having been urged by Serjant Chappel, that the Caſe of KINO y 
v. Ha r Wood, was denied to be law in the Caſe of LETHpRIDGE v. Charman, Mick, 
Geo. 2. in C. B. the principal caſe was adjourned to confer with the judges of C. B. about the re- 
olution in LETHBaIDGE's Caſe, Gibb. 170. Mich. 4 Geo. 2. B. R. Willcox v. Heggins 
Ihid, 229. Trin. 5 Geo, 2. B. R. the Caſe was argued again, when it was infiſted that the note 
being payable on demand makes it an executory contract and therefore no debt due till a demand; but 
oa anſwered, that it is a preſent duty without a demand, and the ditterence is, where the debt 
iz to ariſe upon + collateral act to be done according to the Caſe of Car v. LAN cAST EO. Cro. 
E. 548 and lo held the whole Court, and Raymond Ch. J. ſaid, the Caſe of LE TNETDSH did 
not come up to the point; for there the 44 on was brought ui, bin 14 months after teftator's toath, 
whereas in the principal cafe 4 years were run out; that in caſe of abatement by plaintiff's deatk 
iter the 6 years elapfed the executor, to bring his caſe within the equity of the ſtatute; muſt make a 
recent proſecution ; as to which the clauſe in the ſtatute which provides a year after the reveal of a 
judgment, Sc. may be a good direction; and of the ſame opinion were the other juſtices; and by 
Page and Probyn J. if any thing had happened to have hindred the bringing a new action foonet, 
43 aconteſt about the will or right of adminiſtration, it ſhould have been diſcloſed in the pleadings 
aud judgment was for the defendant by the whole Court. For more of this ſee (C) 


1 Ste (F. 2)—** See (1),—2t Sce (M) pl. 4.1 f See (P) Aldrich v. Duke — I This flatute 
ends not to words which ander a title ; per Hide Ch. J. Cro. Car 141. Law v. Harwood.— 
candalum magnatum, {aid to have been adjudged in the Id. Say's Caſe, not to de within this ſta- 
"We. 27 Jac 16. Cro, Car. 53 :.-Litt, R. __ S. C. cited Arg. as agreed. ö 
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nunded on an ind ment, or other matter of record, this is not within the itatute of limitations 
» * 


but the action may be biought at any time. Sid. 95. in a nete there. 


. * . . . 
A. filed an F. 4, And neverthele/; be it enafead, That if in any the ſaid ac- 
aye ; ) : 
1 n * 189 . * . 1 70 2 By . . 
obs of N tions or ſuits, judgment be given for the plaintiff, aud the ſame be re- 
wi — by 7 2 2 . __- 7 4 . 
pals upon werſed for error, or a verdict paſs for the plaintiff, and upsn matter 
. * gp . . . 7 * . . 
the = alleged in arreſt of judgment, the judgment be given againſt the 
7”: 19 L 7 — 2 7 7 5 * . * Fu . * hy. 

— wats „ plaintiff, that he tale n:thing by his plaint, qwrit or bill; or if any 
+ donut; a * » ' * Ul 3 p p y 
lent, and the ſaid actions ſhall be brought by original, and the defendant therein 
died. The ze gutlanced, ond fail after reverſe the outluaury, that in all ſuch 

X"C1nt0r RN J ** * 4 1 7 

brooks in Caſes, the party, plaintiff, his heirs, executors, or adminiſtrators as 
7 har? 4 & © - .. 5 - - * . . . P 
des. aff, the cafe ſball require, may commence a new ation or ſuit, from time 

SEM . . * FE ol as, 5 

[ 104 ] 7 time, within a year after ſuch judgment reverſed, or. ſuch judgment 
againft B. given againſt the plaintiff, or outlawry reverſed, and nt aſter. 

and declar- 85 _ | 3 3 

ed, as her teſtator did, defendant pleaded the ſtatute of limitations, to which plaintiff replyed as 
before, that ker teſtator died pendente brevi fuo originali, and averred, that defendent had promiſed, 
&c. within fix vears of the faid original. Defendant demurred. It was infiſted tor the plaintif, 
that this caſe was w:thin the equity ot this proviſo. I hat it in any of the ſaid ſuits a judgment given for 
the plaintiff be airgited after verdict, or it the action be by original, and the detendaut be outlawed, 
and after thall reverſe the outlawry, that in all ſuch cafes, the plaintiff his heirs, executors, &c, 
may commence 2 new action within a year after, &c. But per Cur. though this is a hard caſe, yet 
the ſtatute has not provided for it, and judgment was given for the defendant. Lutw. 261. to 264. 


Hill, 5 & 6 W. & N- Gargrave v. Every. 


S. 5. And be it further enafted, That in all attions of treſpaſt, 
quare clauſum fregit, hereafter be brought, wherein the defendant 
or defendants ſhall diſclaim in his or their plea, to make any title or 
claim to the land in which the treſpaſs is by the declaration ſuppeſed 
to be done, and the treſpaſt be by negligence, or involuntary, the de- 


fendant or defendants ſball be admilted to plead a diſclaimer, and 


that the treſpaſs was by negligence or inviluntary, and a tender or 
Her of ſufficient amends for ſuch treſpaſs before the action brought, 
wwhereupn, or upon fame of them, the plaintiff er plaintiffs ſhall be 
enforced to join iffire ; and if the ſaid iſſue be found for the defendant 
or defendants, or the plaintiff or plaintiffs fhall be nonſuited, the 
plaintiff or plaintiffs Al be clearly barred from the ſaid action or 
ations, and all other ſuit concerning the ſame. 

S. 6. And be it further enatted, by the authority aforeſaid, That 
in all ations upon the caſe for ſlanderous words, to be ſued or pro- 
fecuted by any perſon or perſons in any the Courts of Record at Weſt— 
miniter, or in any Court whatſoever, that hath poauer to hold plen & 
the ſame, after the end of this preſent ſeſſion of parliament ; if the jury 
upon the trial of the iſſue in juch action, or the jury that ſhall enquire 
of the damages, d find ar affeſs the damages under 40 ſhillings, then 
the plaintiff or plaintiffs in ſuch aclian ſhall have and recover only jo 
much coſts as the damages ſo given or Ye amount unte; without 
any further increaſe of the ſame, any law, flatute, cuſtom, or uſag? 
to the contrary in any wiſe notwithſtanding. 

Infant by S. 7. Provided nevertheleſs, and be it further enafted, That if 
— ony perſon or perſons, that us or ſhall be entitled to any ſuch action of 


an won 77e/paſi, datinue, action fur Irguer, replevin, atitans of accounts 
4 ating 
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e Lions of debts, ations of treſpaſs for aſſault, menace, battery, avound- the caſe upon 
ing or unpriſoument, actions upon the caſe for words, be or fhall be a * 
_ at the time of any ſuch cauſe of aclton grven or accrued, fallen, or come ant pleaded 
within the age of 2L years, feme covert, non COMPOS mentis, im- 1 
priſoned, “ beyond the ſeas, et then ſuch perſon or perſons don, 4 
ſhall be at liberty to bring the fame actions, fo as they tale the ſame plaintiff de- 
within ſuch times as are before limited, after their coming to, or being Twred ; 


. = | ; hart 1 © and the 
of full age, diſcovert, of ſane memery, at large, and returned from e 


beyond the ſeas, as other perſons having no ſuch impediment ſhould upon this 
have done, proviſo, 
which ſaves 

to infants actions ef treſpaſs, &c. and it was urged that treſpaſs upon the caſe is not mentioned in 
this ſaving. But the Court were of opinion (Ch. J. abſente) that this ſaving extends to all ations 
1 pon the caſe, (as without doubt it was intended; for there is a ſaving of treſpaſs generally, and all 
actions upon the caſe are treipalles, (ſcilicet) treſpaſs upon the caſe, and it hall be miſchievous, if 
other conſtruction ſhall be made. Sid. 453. Paſch. 22 Car. 2. B. R. Chandler v. Violet. 
S. P. Lutw. 242. Trin. yy W. & M. Gery v. Coke. It was argued, that this clauſe extepts, 
by reaſon of infancy, actions on the caſe for words only, and extends to nothing more. But the 
Court held it within the equity of the ſaving clauſe, though not exprefs'd ; for the intention was 
not to preſerve a petty action for words, and not to fave an action for a real duty as in this cafe, and 
ſo the plaintiff had judgment. 2 Saund, 120. S. C. Note, That it was ſaid, that the infant 
here ought to wait 1i// full age, 6 years being lapſed during his infancy, and that therefore he 
could not purſue his action, but agreeably to the words of the ſaving clauſe of the act, which is 
(in 5 years after his full age;) but this was not regarded by the Court. And the reporter ſays, it 
ſeems to him that he might well purſue his action at any time within age, though the 6 years are 
elapſed. Ibid. 121 

An infant after full age, brought an inde. aff. agaialt an executor, on a promiſe of teſtator made to 
the plaintiff in the plaintitf 's infancy (and as it is there ſaid Arg. when he was but aday old.) The 
defendant demurred, becauſe actions on the caſe are omitted in this proviſo; and ſaid, it 5 
would be hard after ſo many years to charge the executor. But the Ch. Juſtice and 2 | [ 105 ] 
held, that upon the whole frame of the act, it was ſtrong againſt defendant, and it would be ſtrange 
tat plaintiff might in this caſe bring debt, and not an indeb. ail. and were of opinion, that airs 
of treſpaſs mentioned in this ſtatute comprehend this attion ; becauſe it is a rreſpaſs wpen the caſey 
and the words of the proyifo ſaves the intant's right in actions of treſpaſs. And therefore though 
there are not particular words in the enacting clauſe which relate ta this action, yet this proviſo re- 
trains the leverity of that clauſe, and reſtores the common law, and ſo to be taken favourably, aud 
it being within the reaſon with other actions therein mentioned ought alſo to be within the ſame re- 
medy. But Ellis J. doubted. But the plaintiff had judgment. 2 Mod. 71. Paſch. 25 Car. 3. 
C. B. Crofier v. Thomlinſon. 
In afſumpfit defendant pleaded non aſſumpſit infra ſex annos ; the plaintiff rep/7ed, that he 
was beyond ſea till ſuch a time, after which he brought the preſent action tuch a day; defendant de- 
murred. It was argued, that though aflumpſit be not within the letter, yet it is within the equity of 
it; and quando-verda ſunt ſpecialia, ratio autem generalis, ſtatutum generaliter eſt intelligendum, 
And the Court being of this opinion, judgment was given for the plaintiff, Gibb. 81. Trin. 2 & 3 
Geo. 2. B. R. Anon. 


9. Stat. 10 W. 3. cap. 14. / 1. No fine er common recovery, 
mr any judgment in any real or perſonal ——— be reverſed or 

oided for error, unleſs the writ of error, or ſuit for tbe reverſing 
ſuch fine, recovery, or judgment, be brought and profecuted with 
efet within twenty years after ſuch fine levied, or ſuch recovery 
ſuffered, or judgment ſigned or entered of record. | 

S. 2. If any perſon intitled to ſuch writ of error Fall, at the time 
ef ſuch title accrued, be within the age of 21 years, or covert, non 
compos mentis, impriſoned, or beyond the ſeas, ſuch perſon, his 
er her heirs, executors, or adminiſtrators, may bring their writ of 
(ror within five years after full age, difcoverture, commg — 
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mind, enlargement out of priſon, er returning from beyond the ſian 
er death. 

10. By 12 & 13 V. 3. cap. 3. Ns flatute of limitation ſhall bar, 
20· Here the plaintiff is /*oidl by privilege of parliament. 

11. Stat. 4 Ann. cap. 16. . 10. No claim or entry te be made 
upon any lands fhall be of force to avoid any fine levied with pro- 
clamations, or /pall be a /1ffrcient entry or claim within the flatute 
21 Fac. I. cap. 16. for limitation of actions, unleſs an action ſhall 
be commenced within one year aſter the making of ſuch entry or 
claim, and profecuted with effect. 

S. 17. All ſuits in the Admiralty for ſeamen's wages ſhall be 
commenced within 6 years after the cauſe of ſuch ſuits ſhall accrue. 

S. 18. F any perſon, intitied 4% juch ſuits for ſeamen's wages, 
be within the age of twenty-one years, eme covert, non compos 
mentis, impriſoned, or beyond the ſeas, ſuch perſons ſhall be at 
liberty to bring the ſame actions, fo as they take the ſame within (ix 
years after their being of full age, diſcovert, of ſane memory, at 
large, and returned from beyond the ſeas. | 

S. 19. If any perſon, againſt hem there fhall be any ſuch cauſe of 
action for ſeamen's wages, or againſt hem there ſhall be any cauſe of 
action of treſpaſs, detinue, actian ſur trover, or replevin, ar action of 
account, ar upon the caſe, or of debt grounded upon any lending 
or contract without ſpecialty, debt fer arrearages of rent, or 
aflault, menace, battery, wounding and impriſonment, be at 
the time of any ſuch cauſe of ation accrued, beyond the ſeas, ſuch per- 
fon, who ts intitled to ſuch action, ſhall be at liberty to bring the ſcid 
aftims againſt ſuch perſons after their return from beyond the teas, 
fo as they take the ſame, after their return from beyond the ſeas, within 
fuch times as are limited for the bringing of the ſaid actions by this att, 
and by the act 21 Fac, I. cap. 16. | 


L 106 ] (B) Prevented, as to Real Actions. By what 
| Acts. 


The ſame 1. 17 A. has had ion of lands for twenty years without in- 
t 


tied by erruption, and then B. gets poſſeſſion, upon which A. is 


Hol: Ck. J. put to his ejectment, though A. is plaintiff, yet the poſſeſſion 
25 8 of twenty ycars ſhall be a good title in him, as if he had ſti} 
nes ſor 


Bucks. 12 been in poſſction ; ruled per Holt Ch. J. 2 Salk. 421. 1699, 
W. 3. be- Stokes v. Berry. * 5 


cauſe a poſ- 3 

Ln for 20 years is like a deſcent, which tolls entry, and gives a right of poſſeſſion, which is 
ſutyci2nt to maintain an ejectment. ibid.—S, P. per Holt Ch. J. M. 8, W. 3. B. R. Pulleſton 
v. Warberton, „„ „ es | 


2. The peſſiſſan of one jointenant is the poſſeſſion of the other ſo 
as to prevent the ſtatute of limitations, 1 Salk, 285. Hill, 
2 Annæ. B. R. Ford v. Grey. | 5 


3. A 


Limitation. 106 


3. A claim or entry to prevent the ſtatute of limitations, muſt 


be on the land, unleſs there are ſome ſpecial reaſons to the con- 


trary. Ibid. 


(C) Prevented ; as to Perſonal Actions. By what 
| Acts, 


I. 1 F action be commenced in an inferion Court, and then it is 12 Mod, 
rennvued here by habeas corpus, and here they proceed de 194 "Is. 
novo; this commencement there ſerves to prevent the ſtatute of s. P. but in 
limitations; per Cur, 1 Sid. 228. Mich. 16 Car. 2. B. R. in ſhould be 
Caſe of Bevin v. Chapman. * 
2. An attachment cf privilege is but as a latitat, and not as an 
original. Per Holt Ch. J. Show. 367, Rudd v. Berkenhead. 
3. Infant executor ; plaintiff cannot take advantage of a ſurf 
commenced before by adminiſtrator durante minoritate, to avoid the 
ſtatute of limitations. Cumb. 428. Eſtob v. 'Thorowgood — 
But per Powell J. executor durante minoritate, and infant execu- 
tor, make but one executor ſucceſſively, and ſuch executorſhip 
continues till 21, and then he may well have the advantage of 
the proſecution of the executor, during his minority, and ſo out of 
the ſatute; ut ante, in C. B. { 
4- It hath been adjudged, that the ſuing out a latitat within Bur note, 
the time is ſufficient to prevent the incurring of the ſtatute of Aas 
limitation. Carth. 233. in Cafe of Culliford v. Blandford. out a * 
tat, mul 
have a non eſt inventus returned by the ſheriff, and then he muſt enter the writ upon ahe ral and 
afterwards file it ; otherwiſe the ſuing it out will avail him nothing. L. P. R. 19. But the con- 
'inuance muſt be entered, which may be done by an attorney at his chamber. Arg. 12 Mod. $72.— 
To prevent the ſtatute, it is not enough to take out a writ, even a proper one; but all the continu» 


encer, though for ſix or ſeven years, mult be entered, and ſo ſhewn to the Court; for, if there be 
but an — F one continuance, it ſpoils all. 12 Mod. 578. 


5. Whether an original in clauſum fregit, fued out in Dorſet- 


Hire above 6 years, and caſe brought thereon within 6 years in 


London, will prevent the ſtatute of limitations. 12 Mod. 568. 
Hayward v. Kinſey. f 

6. In an action on the caſe the plaintiff laid his damages at 
400 J. defendant pleaded the ſtatute; plaintiff replied, that he 
ſued out a /atitat for 150 J. two 1 before. On demurrer it 
dras inſiſted for defendant, that theſe were different actions, for 
no man would take out a latitat for 150 J. and declare ad dam- 
num 400“. It is true, if the plaintiff had averred, it had been one 
and the ſame cauſe action, it might have been otherwiſe; and ſo 
it was ruled by the Court. 8 Mod. 109. Holloway v. Thurſton. 
Jo. 213. Lamb v. Finch. 
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47 HImitation. 


(D) Extends ; to what Things or Actions, touching 
the Realty. 


ſt. A N annuity is not within the 32 H. 8. of limitations; per 
| Coke; and Popham thought the fame, if it be by ori- 
ginal grant of annuity ; but if it be by grant cf a rent-charge, Oc. 
it is within the ſtatute; to which opinion of Popham, Fenner 
and Gawdy agreed. Noy. 37. | 
2. Quare impedit, aſſiſe of darrein preſentment, and writs of 

ward are not within the 32 H. g. of limitations, and the rea- 
ſon is, that ſome perſons live to 105, and others to 120 years 
old. Jenk. 205. pl. 34. 

Ar where 3- A demand of money wrongfully recei ed out of lands is not 

12095 02. barred by the ſtatute of limitations, where the fate in la is in 

marriage : = | 

w..e wed ruficer, 9 Mod. 33. Trin. 9 Geo. 1. Lawly v. Lawly. 

ON Ttru:ices, 

with a proviſo, tha! if the wife ſhould furvite, the tryfliees fbould permit her to receive the rents and 

pronts during her life, as the jame wrre a? that time let. Iler b::/band let the lands at an advanced 

rert, and died; and the vife received ſuch advanced rent for ſeveral vears, and died. Upon a bill 

by the heir of the huſband againſt the wite's executor, he arfwered, That it the wife received more 

than the ought, it was above 14 years ſince, and to pleaded the ſtatutc of limitations, But the plea 

was cifallowed. TIhid. 


4. Thirty years pati of a c:tage is à good title again/? the 
lord of a mant, by virtue of the ſtatute of limitations, iſ he 
ſhould bring an ejeFment to recover the poſſeſſion. Per Cur. 
8 Mod. 287. Trin. 10 Geo. 1. in Caſe of the King v. Wilby 
Pariſhioners. | | 

Aamitiedby 5. The Court of Exchequer would not allow a plea of the 
nie, hat ſtatute of limitations to be a good bar to a bill for ziches, Arg. 
that ſtatute {aid to have been in Hill, 12 Geo. 1. G. Equ. R. 228. 

coul i not be a 

extended to 2 demand for tithes. Ibid. 220.— And per Gibbert Ch. B. the reaſon is, that tithes 
were not ct the aatuic o Hole demands intended t Dbarreâ by the ſtatute, Ibid. | 


5 


Ta 
4 


2) Extends to what Things or Actions in ge- 
neral, touching the Perſonalty. 


1. DUrchaſe money is barrable by the ſtatute of limitations.g 
1 Chan. R. 76. 9 Car. 1. Kennedy v. Vanlore. 
ir in Cate 2+ Debt upon the flatute 2 E. 6. for carrying away his corn, 
ef Jones v. the tythes not being tet out, from 20 Jac. until 11 Car. The de- 
Poge,—5d. fendant pleaded for the laſt three years non debet, and for the 
. reſidue the ſtatute of 21 Tac. 16. Plaintiff demurred. Per tot. 
Cur. the ſtatute docs not cxtend to this action. Cro. C. 513. 
Mich. 14 Car. B. R. Talory v. Jackſon. 
ö 3. Bill was to have an account of monies received by the de- 
=.» g. fendants, being prothonotarics of the King's Bench, which was al- 
leged to belong to the Ch. J. and which monies they by _ 
ollice 


Limitation. ＋ 107 


oſſice ought to receive for the Ch. J. by an implied truft virtute Se where 


EE . bill” t 
oficii, The defendant pleaded the ſtatute of limitations, 21 Jac. he an 2 


16. Upon the arguing this plea, it was inſiſted by the plaintiff's count of 


counſel, that this truſt was not within the ſaid ſtatute. 1 Chan. w delt. 

3 vered by A. 
Caſes, 20. Heath v. Henly and Whitwick. „ 

| cutor the 

plaintiff was) to the defendant, fe compound for A. “s eſtate, (ſequeſtered for delinquency.) And 
in Trin. Vacation, 16 Car. 2. the Caſe being heard by the Lord Chancellor, Juſtice Twiſden, and 
Wyndham, they declared, and were of opinion, that the ſtatute of limitations did not bar this ſuit 
becauſe it was on a truſt that the defendant had the money for which the account was fought. But for 
another reaſon the bill was diſmiſſed. 1 Chan. Caſes, 26. Sheldon v. Weldman. 


4. In debt for on eſcape, the defendant pleaded the ſtatute of [ 108 J 
limitations; plaintiff demurred, becauſe it is not pleadable in Sid. 305. 8. 
this caſe, it nt being debt upon a lending or contract, as the ſta- = 2 he 
tute ſpeaks, but is founded upon a tort, as action of debt for tithes, and agreed, 
in which it was ſaid, that the ſtatute has oftentimes been ad- that 2 ent 
judged not to be pleadable : but then an incurable fault was Y =p- 


1 1 1 > . on a ſtatute 
found in the declaration, which counted only upon the writ and as - of 


eſcape, and omitted the judgment; upon which the plaintiff debt for 


. PY | . tithes, &e. 
prayed leave to diſcontinue, which was granted, though after — 


argument; for the ſheriff ſhall not go unpuniſhed for the in che Ra- 
eſcape, by default of the declaration. Lev. 191. Mich. 18 Car. 2. tute of limi- 


tations; and 
B. R. Jones v. Pope. | — 
ſon this of debt for eſcape is not; for ſuch action was not at common law, but was given by the ſta- 
tute of R. 2. But ation en the caſe for eſcape lay at common law, and therefore is within the fla 
tute of limitations, but not debt for eſcape. Nor can it be within the clauſe of the ſtatute above, be- 
cauſe the action ari/cs ex maleficio, and not ex contrattu, S. C. though it was infilted, that if 
the action was not iounded upon lending, or contract properly, yet the law had made it a contract, 
and the ſtatute intended to limit all actions of debt founded on contract without ſpecialty, and has 
not diſtinguiſhed between contracts in lato, and contracts in deed, but includes all; and though it 
was turther inſiſted, that this action is not founded only upon the ftatute 1 R. 2. cap. 12. but upon 
the eſcape, which is a naked matter of fact; for though the faturr, and alſo the judgement and 
writ of execution, are of record, and ſo ſpecialties, yet the eſcape, upon which the action is founded, 
is mere matter of fact; for if the action be founded upon record, then the defendant cannot plead nil 
debet; becauſe that is no plea to a ſpecialty, and that without doubt he might plead nil debet; and 
that therefore the plea ſeemed good. But notwithſtanding, the Court held the plea ill, and that the 


action was not within the ſtatute of limitations. Saund. 37, 38. S. C. 


5. The ſtatute intends to limit only thoſe actions, which ariſe 
upon a naked contratt, without any writing under ſeal. 2 Sand. 


65. Hill. 21 & 22 Car. 2. in Cafe of Hodiden v. Harridge. 


6. Aſſumpſit as aff,gnee of commiſſioners of bankrupts, for a debt In cafe by 


due by contract to the bankrupt; the defendant pleaded non — 


aſſumpſit infra ſex annos z plaintiff demurred. It Was argued, forthe plain- 
that the ſtatute of limitations extends not to this caſe, it being a tiff, chat 
debt ene by virtue of an ad, of parliament ; and ſaid, that it e aflen- 


ment and 


was ſo adjudged in 1653. Upon which day was given to produce promiſe, 
the record. But after, for a fault in the declaration, the plain- whichgivea 


tiff, by licence of the Court, diſcontinued. 2 Lev. 166. Hill. — 


27 & 28 Car. 2. B. R. Coply v. Dockminique. ©. within the 
| ſix years, 
nd the aſſignees ſhall have a new ſix years. But Curia contra, and that the fix years ſhall be ac. 
counted from the original cauſe of action, and the mew promiſe is but a don in law, The Court 
incliued to give judgment for the defendant, but a diſcont;auance was grauted, &c. Comb. 70. 
Mich, 3 Jac. 2. B. R. Aſhbrooke v. Manby, ' 
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7. The ſtatute of limitations of perſonal actions extends ta 

indebitatus aſſumpfit. 2 Mod. 71. Paſch. 28 Car. 2. C. B. 
But ſuch 8. Ld. Ch. J. North ſaid, he had known it reſolved, that the 
eee ſtatute of limitations is not a good plea to an action brought by 
the plaintiff an attorney for his fees ; becauſe they depend upon a record here, 


moved to and are certain. Paſch. 29 Car. 2. C. B. Mod. 246. in pl. 5. 


eiſcontinue, 
which was granted, Carth. 144. Trin. 2 W. & M. B. R. Rudd v. Berkenhead, In aſſumpſit 


by attarney ir bis fees, and money diſburſed, and labour and pains in proſecuting dive, ſe ſuits, the 


de fendant pleaded the ſtatute; plaintiff demurred. It was argued for the plaintiff, that this action 


being by ſeveral declarations, the one for fees only, and the other for money expended, and labour and 
pains in the proſecution, the ſtatute is not pleadable to that which is for fees only; becauſe it ariſes 
by matter of record. But per tot. Cur. the ſtatute is pleadable as to the declaration for the fees; 
for the tees are not of record, and a caſe cited, where it had been ſo adjudged in this Court, within 
two years before. And thereupon judgment was given generally in the principal Caſe. 3 Lev. 357. 
Trin. 5 W. & M. C. B. Oliver v. Thomas, | 


9. Damage cleer is within the ſtatute 21 Jac. becauſe it ariſes 
out of the action, and is not grounded on the record. Raym. 

243. Mich. 29 Car. 2. C. B. Barbe v. Burton. 
3 Safle. _ 10. Statute of limitations enumerates the actions it limits, 
Caſes 26. and they are all ſuits af common law. It is no bar to a ſuit in 
Mich. 15 equity upon a truſt, not for a + legacy, nor for a f raticnabile 


_ 3.— Parte bonorum. 6 Mod 25. Mich. 2 Annæ. B. R. 
ern. 2 56. | | 

: Mich. 1684. Parker v. Aſh. —The reaſon why a legacy is out of the ſtatute is becauſe 
[ 109 ] it may be ſtopped till debts are paid, Per Holt Ch. I. 11 Mod. 44. 7 Lite, 


R. 343.— Hut. 109. 


11. In the caſe of ſeamen, the duty does not ariſe from the 
contract, but from the ſervice done ; and therefore, though the 
contract were above fix years, and any part of the ſervice within that 
time, it is out of the ſtatute of limitations. 6 Mod. 26. Mich. 
2 Annæ, in a note there. | 


3. S. 3 


* (F) Accounts, 


S. P. Nel. 1. { Uardian [his account] is within the ſtatute. Arg. Chan. 


Ch. C Or Cafes, 20. Paſch. 15 Car. 2. in Cafe of Heath v. Henly. 


If one receives the profits of an infant's eftate, and ſix years after his coming of age be brings a bill 

fer an account, the ſtatute of limitations is as much a bar to ſuch a ſuit, as if he had brought an 
action of account at common law ; for this receipt of the profits of an infant's eſtate is nt ſuch E 
rruſt, as (being a creature of the Court of equity,) the fatute ſhall be no bar to; for he might have 
had his action of account againſt him at law; and therefore no neceſſity to come into this Court for 
the account ; for the reaſon, why bills for an account are brought here, is from the nature of the de. 
mand; and that they may have a diſcovery of books, papers, and the parties oath for the more caly 
taking of the account which cannot be ſo well done at law; but if the infant lies by for 6 years after 
he comes of age, as he is barred of his action of account at law, fo ſhall he be of his remedy in 
this Court; and there is no ſort of difference in reaſon between the two caſes, Trin. 1729. Abr. 
Equ. Caſes, 304. Lockey v. Lockey, | 


2. Infimul computaſſet brought for a ſum certain upon an ac- 
count ſtated, though between merchants, is not within the ex- 
ception. 1 Mod. 71. Mich, 22 Car. 2. B. R. Martin v. 
Delboe, : : | | 
3 3+ Ac- 


Limitation. = 


3- Account floated, but carried over te a new account, is ſhipped Statute of 


7 TIT ; limitations 
out of the ſtatute, 1 Mod. 270. Trin. 29 Car. 2. C. B. per b alle 
North, in Caſe 0! Farrington v. Lee. "ble wii 

| there was 2 


current account ; but if it were a tated account above b years ago, it is pleadable to it. 12 Mod. 579. 
Mich. 13 W. 3. Cudmore v. Ellis. | 


4. The ſtatute of limitations is no plea in bar in an open ac- 
count ; per Jetiries C. Vern. 456. Paſch. 1687. Scudemore v. 
White, 


(F. 2) Accounts bezwween Merchants, * a) pl. 


1. ACc:unt was made between A. and B. both merchants; B. 
co11 (ofled 12000. to be arrear, but A. claimed more; be- 


fore the account was intirely ended A. died, and his executor filed 


2 bill in chancery againſt B. and he pleaded in bar the ſtatute of 
limitations of 21 Jac. This matter was referred to three judges 
who certin-d that it was no bar; becauſe the account was not 
ended, and alto becauſe it was between merchants. Jo. 401. 
Mich. 13 Car. Sandys v. Bloodwell. 

2. The exception as to merchant's accounts in 21 Jac. 16. ex- 
tends only to merchants trading beyond ſea, and not to inland 
merchants. Chan Caſes 152. Mich. 21 Car. 2. Sherman v. 
Withers. | 

3. Accounts fated between merchants are not within the May”. 
proviſo of the ſtatute 21 Jac. but accounts current; per three fad * 
juſtices, abſente Keeling, but adjornatur. Lev. 287, Paſch. by the name 
22 Car. 2. B. R. Webber v. Tyrrel. of Webber 


v. Petit.— 
S. C. by the name of Webber v. TIVII adjudged for the defendant. 2 Saund. 127. 


4. Caſe &c. in which the plaintiff ſet forth, that the defend- [ 110 J 
ant was a merchant, and ſt ſeveral gods beyond ſea, and pro- Thedefend- 
miſed, that if the plaintiff would give him fo much money, he the \\* . 


defendant, would give him ſo much out of the neat proceed of ſuch a — lining 
parcel of goods &c. The defendant pleaded, that the cauſe of action ons, but did 
did not ariſe within fix years ; and upon a demurrer this was ad- 3 — 
judged a good plea; it is true, the ſtatute is not pleadable to an it infra ſex 
account current between merchants, but it is to an account flated, annes, but 


as this is. Nelſ. Abr. 1125. Limitation pl. 13. cites 1 Mod. 70. ©: the _ 
Martin V. Delboe. ; ; 85 | tion did not 


| ariſe within 
ſix years; it was inſiſted that this was a ſum certain, and that the cauſe of action aroſe from the time 
of the ſhips coming into the port, and the fix years are to be reckoned from that time; Twiſden ſaid, 
he never knew that the word (accounts) in the ſtatute was taken only for action of account, and that 
an in/imul computaſſet brought for a ſum certain upon a flated account, though between merchants, 


is not within the exception; ſo judgment was given for the defendant, 1 Mod. 70. Mich. 


22 Car, 2. B. R. MaATIN v. DeLzot ; and this is all that is there, which ſeems ſomewhat 
obſcure, But the S. C. reported. Vent. 89. ſets forth, that after. the return of the ſhip the 
d:fendant with ſome other exners made up an account of the mercbangize returned in the ſaid ſbip 
amounting to gooo l. whereof the plaintiff 's ſhare was 1700l. which he demanded of the defendant 
and that be refuſed to pay it, Sc. Kelyng and Rainsford were of opinion, that here being no ac. 
count {tated between the plaintitf and detendant it was directly within the ſtatute ; but Twiſden in- 


Vine otherwiſe, becauſe the plaintiff declared uz on an account Rated, and though that was between 


Rangers, 


. —— S— SS cc (KK ůů 1 


110 Limitation. 


ſtrangers, yet he by bringing his action upon it admits it, et adjor. ꝛatur.— It is added there (by the 


editor as it ſeems} that judgment was for the defendant and cites 1 Mod. 7, 71. tor his authorit . — 
Sid. 465. reports S. C. and that the doubt was, whether this was an account ſtated, it not being 
made between plaint:T and detendant ; the Court did not deny the difference between ſtated and un- 
ſtated accounts between merchaats, , to the being or not beine within the ſtatute, but would adviſe 
upon the pleading, vis. whether it thereby appeared that there be an account ſtated.——8. C. 
Lev. 298. Mich. 22 Car. 2. B. R. reports the doubt al above, aud that the plaintiff afteryaics 
prayed /eave 72 diſcontinue, aud had it, though atter argument. 


& 4 A 5. Where a merchant's accnunt is once /tated the plaintiff muſt 
2-- Tig, bring his action within fix years; but if it be adjuſted, and a 
29 Car. 2. following account is added, there the plaintiff is not barred, be- 
2 — in S. cauſe it is a running account. 2 Mod. 312. Trin. 30 Car. 2. 
. by name — , » 

of Faring. B. R. Parrington v. Lee. 

ton v. Lee. 

4 of exchange and other tranſactions between merchants 
Tb. 3. are not excepted out of the ſtatute of limitations, but only an 


Arten. Action of account. Show. 341. Mich, 3 W. & M. Cheevly v. 


Anton. 


So bills of Bond. 
exchange for 
value received. Carth. 226. Cheevly v. Bond.—Statute excepts only accounts current bettueen mere 


cbanti, and not accounts flated; if an action is brought againſt a drawer for value received, this ia 
no account current, but ſtated, 4 Mod. 105. Paſch. 4 W. & NI. B. R. S. C. ſo. 401. Vent. 20. 
cites Webber v. Pettit. N 


7. Forlearance of ſuit for 20 years will be a good bar in equity, 
though in a demand by one merchant againſt another; and 
though the ſtatute has always been conſtrued to except accounts 
between merchant and merchant, yet that is to be underſtood 
rith this diſtinction, that if open accounts ore by ſubſequent act 
continued, they are not barred by the intervention of fuch 
length of time from the original tranſaction; 5 if ſuch account 
is de/erted by the complainant, it is in ſuch cafe barred ; and the 
plea of acquieſcence and alfo of the ſtatute of limitation allowed. 
G. Eq. R. 224. Hill. 12 Geo. Bridges v. Mitchell. 


822 (G) Actians on the Caſe, 


IA s. 

I. ASſumpht to indemnify ; reſolved that though parcel of the 
damnification was beſore fix years of the action brought, 

and other parcel within fix years, that the action well lies, not-, 
withſtanding the ſtatute. 21 Jac. 16. Jo. 330. Hill. 9 Car. B. R. 
Peck v. Ambler. | 

L 11x } 2: Debt upon eſcape is out of the ſtatute of limitation. 1 Sand. 
37. Mich. 18 Car. Jones v. Pope.——But an action on the caſe 
for eſcape is not. Sid. 305. S. C. | 


3. A judgment in France is to be conſidered here only as a 
ſiraple contract debt, and is within the ſtatute of limitations. 
2 Vern. 540. Hill. 1705. Duplein v. De Roven. 

4- In action ſur caſe againit an executor, plaintiff declares, 
that upou a marriage treaty, it was agreed between the 2 

an 


Limitation. 


and teſtator 2 pay the plaintiſf foo. and hill} that ſhould be un- 
paid, he fhould pay 1o/. a year; 28 years after the agreement 
made, the plaintiff brought action for all the arrears; the de- 
fendant pleaded the ſtatute of limitations, whereupon the plain- 
tiff demurred; it was moved, that all could not be barred by 
the ſtatute 3 and judgment was given for the plaintiff, no coun- 
ſel being retained for the defendant. All. 62. Paſch. 24 Car. 
B. R. Harvy v. Thorn. | 


(H) Beyond Sea, Infants, Feme Covert, Perſons 
Impriſoned, Non Compos. 


L. PRem i te an infant ſix years after infancy is allowed. See 
2 Mod. 71. Paſch. 28 Car. 2. C. B. Croſier v. Tom- 
ſinſon. | 
2. A. brought an action upon the caſe upon an indebitatus 
aſſumpfit for wares fold ; B. pleaded the ſtature of limitation of 
actions in bar; A. replied, that he is a merchant, and was in 
Ireland, and did not return thence till ſuch a time, and ſhews 
reciſely when, and that within fix years after his return he 
r this action; upon this replication B. demurred; and 
upon the demurrer, judgment was given for A.— B. brought a 
writ of error to reverle this judgment and aſſigned for error. 
1it. That the replication of A. upon which the demurrer was join- 
ed is double ; for firſt he alledgeth, that he is a merchant, and 
ſo is a perſon out of the ſtetute of limitations: and 2dly, he 
thews that he brought his action within fix years after his re- 
turn, which is necdleſs. 2dly, He faith, that he did not return 
into England, whereas the ſtatute is general; if he return, and 
he may return into Wales; but to that the Court anſwered, 
that to return into England, or into Wales, was all one as to- 
the intent of the ſtatute. 3dly. The action was an action upon 
the caſe, and that action is not mentioned in the ſtatute; but 
Roll. Ch. J. ſaid, this is no new caſe; for it hath been ruled 
that an action upon the caſe is within the ſtatute ; Jerman J]. 
ſaid, the proviſo of the ſtatute is intended to be as large as the 


body of the act, Nicholas J. to the fame effect, and faid, that 


che word treſpaſs mentioned in the act doth compriſe in it an 
action upon the caſe; the judgment was affirmed. Nih. Sti. 230. 
Trin. 1649. B. R. Robinſon v. Walker. 

3. A. was falſely impriſoned for 13 years together ; the ſtatute 
of limitations ſhall not run upon him whilſt in priſon ; but he 
ſhall have fix years to bring his action after enlargement; ſo 
though the wounding was above fix years ago. Cumb. 26. 
Trin. 2 Jac. 2. B. R. Aldriſh v. Duke. 3 Mod. 110. S. C. 
4. Statute 4 & 5 Anne. 16. alters the law in cafe of limita- 
tions as to defendant's being beyond ſea, fo that now the limitation 
is prevented by it. 2 Salk. 420. Trin. 1 W. & NM. 


5. Treſ- 


See (A) N. 
8. 8. 2. 


Limitation. 
5. Treſpaſs &c. for an aſſault Sc. at Fort St. George in parti 


bus tranſinarinis ( viz.) apud London, and for detaining him in 
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In umi: 


defendant 
pleaded non 


aſſumpſit in- 
fra ſex an- 
nos; the 
plaintiff re- 
plied that 


priſon till he made fine of 200/. & c. and taking from him his 
goods, viz. 3000 pagedas, the defendant as to all, beſides the tak- 
ing the pagodas, pleaded, that the cauſe action did not ariſe within 


four years ;, and as to the taking the pagodas, that it did not ariſe 


the debt was 


1 112 | 


contracted 
at Teneriff 
ultra mare 
viz, in pa- 
rochia & 
warda præ- 
dict. de 


within ſix years ; the plaintiff replied as to the treſpaſs, that he 
was beyond fea, and as 79 the taking the pagodas, that the cauſe of 
action did ariſe within fix years ; defendant demurred; the Court 
reſolved, the ſtatute of limitations does not by equity extend to 
this caſe; where the defendant was beyond ſea ; for the plaintiff 
might have ſued an original againſt the defendant and continued 
it for as many years as he pleaſed. Lutw. 94. Hill. 11 W. z. 
Cheap Lon- C. B. Davis V. Lale. 

don) and 

that within fix years after his return he brought the action; it was urged, that this caſe is not withis 
the ſtatute, which ſaves the action till the defendant returns ; but here it is founded upon the return 
of the plaintiff which is not mentioned in the ſtatute; but per Cur. it ;s within the reaſon and intent 
of the ſtatute, and gave judgment for the plaintiff, Lev. 143. Mich. 16 Car. 2. B. R. Beven v. 


Clapham.—Sid. 228. S. C. but this point is not mentioned there. —As to the pleading the ſtatute 
of limitations the abſence of the defendant is not material; for the act ef 21 Jac, 16. provides only 


for the abſence of the plaintiff, per Cur. Hard. 502. Mich. 20 Car. in the Exchequer in Caſe of 
Berkley v. Morrice. | | 


Tee 'A, Pl. 


4. S. 3. 


8. C. Ler. 
272. the 
Court in- 
clined, that 
it was not 
within the 
ſtatute, but 
ad'ornatur. 
— 2 Saund. 
64. S. C. 
and aſter 

2 arguments 
the Court 
reſolved for 
the plaintitf, 
viz. Kelynge 
Ch. J. prin- 
cipally, that 
there was a 
ſufficient 
ſpecialty to 


prevent the ſtatute o 


(I Debt. 


1. DE BT upon tally is not within the ſtatute of limitations; 
per Windham J. Sid. 306. Mich. 18 Car. 2. B. R. in 
Caſe of Jones v. Pope. | 
2: Statute of limitations does not extend to debts upen copy- 
hold fine: 1 Lev. 273. Trin. 21 Car. B. R. in Caſe of HopGs0N 
v. Harris. Per Twiſden J. ſaid that it had been ſo adjudged. 
3- Submiſſion to an arbitrement was by parol, and debt was 
brought for 15/. upon award in writing under ſeal; the defend- 
ant pleaded the ſtatute 21 Jac. 16. and ſaid, that it was nt 
brought within three years ; and upon a demurrer the doubt was, 
whether debt upon award be within the ſaid ſtatute, the words 
of which arc to this purpoſe ; actions of debt grounded upon any 
lending or cantract without ſpecialty ; the Court were of opinion, 
that debt upon award is not within the ſaid ſtatute ; and they 
did not ground their opinion upon the writing and ſealing, be- 
cauſe this did not make it a deed ; but, becauſe this is no action, 
which is grounded upon lending or contraf, which debts are only 
within this ſtatute; and the next term the defendant perceiving 
the opinion of the Court agreed to waive the plea - 4G and 
pleaded a new iſſuable plea. Sid. 415. Paſch. 21 Car. 2. B. R. 
Hodſden v. Harridge. ; | 


f limitations, and Twiſden T principally that this a ion was not within the lig: 


tation of the Fatute, becauſe it was not founded upon any lending or contract. the other juitice con- 
ſcr:ting to both points; and ſo 2 rule was given for judgment for the plaintiff, niſi, &c. and after- 
wards the rule was made abſolute, and the plaintiff had his judgment accordingly 5 whereupon the 


e-:<:,4aut brought a wiit of erer, but altervatds was nondult as the Reporttry, who Was counſel n 


tate 


Limitation, 
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e cauſe for the plaintiff, ſaid it was related to him. Ibid. 67,—The action muſt be brought 
tor the money awarded and not upon the allumpſit to ſtand to the award; per Holt Ch. |. 


13 Mod. 44. 


4. The ſtatute of limitations does not extend to debt on the 
2 E. 6. for not ſetting out of tythes, becauſe oritur ex maleficts. 
Mod. 246. Palch. 29 Car. 2. C. B. in Caſe of Cockram v. 
Welby. 

5. Cafe was brought againt a ſheriff, for that he levied ſuch a 
ſum of money upon a fi. fa. at the plaintiff's ſuit, and did not 
bring it into Court at the return of the writ ; per quod deterioratus 
eſt &c. Defendant pleaded the ſtatute 21 Jac. 16. It was in- 
ſiſted, that this is within the ſtatute z becauſe it is ex graft con- 
traftu ; to which it was anſwered on the other ſide, that this 
action was not brought upon the contract, but that if they had 
brought an indeb. af. then the plaintiff had grounded himſelf on 
the contract and there had been more colour to bring him within 
the ſtatute z but that this was action on the caſe for not having 
the money here at the day, per quod & e. North ſaid that indeb. 
al. would lie in this caſe againſt the ſheriff, or his executors, 
and then the ſtatute had been pleadable ; and in the next Trin. 
Term the plaintiff had judgment niſi caufa &c. If the fi. fa. had 
been returned, then the action would have been grounded upon 
the record and it was the ſheriff's fault that the writ was not 
returned; but that however the judgment in this Court ig the 
foundation of the action. Mod, 245, 246. Paſch. 29 Car. 2. 
C. B. Cockram v. Welby. 


* 


S. P. Sid. 

415. in Caſe 
of Hodeſden 
v. Harridge. 


And in an 
action of 
debt brought 
dy the ſame 
plaintiff a- 
gainſt the 
ſame de ſen- 
dant it was 
held upon 
demurrer, 
that debt did 
lie againſt 
the ſheriff 


L113 ] 
for the mo- 
ney before 
the return 
of the writ, 
and that thie 
action is not 
within the 
ſtatute of 
limitations 3 
for though 
it be not 2 


matter of record till the writ returned, yet it is founded on a record and has a ftrong relation to it. 


2 Shaw, 79. Trin. 31 Cas, B. R. Cockram v. Welbye, 


(J. 2) Detinue. 


I, Plaintiff brought a writ de ratianabili parte banorum, and 

counted of cuſtom in the county of Nottingham, and 
ſhewed all ſpecially, and the concluſion was, that he detaineth 
particular goods of the party plaintiff, which appertained to him as 
his part and portion; and upon 9 detinet pleaded, it was found 
that the plaintiff was intitled to this action many years before 
the ſtatute of 21 Jac. and that he had not brought his action 
within the time limited by the ſaid ſtatute z and upon the ſpecial 
verdict, the caſe being argued by Serjeant Ward for the plain- 


tiff, it was adjudged for the plaintiff. Hutt. 109. Trin. 6 Car. 


Shervin v. Cartwright. 


See (A) pL 
2. S. 3. 


It was re- 
ſolved that 
this is an 
original writ 
in the re- 
giſter, and 
though it 
concludes 
upon the 
detinue, yet 
it is not de- 
tinue, and 
therefore is 
not within 
the ſtatute 


of 21 Jac. which was made with /ntent to limit uſual ain; and therefore judgment for the plain - 
ff. Litt. R. 341. Trin. 6 Car. C. B. S. C. by name of Sherwin v. the Executors of hie tather. 


Mod. 25, 2 


6, Arg. S. P. and ſays the reaſon given why a rationabil} parte bonorum is not barred 


dy the ſtatute of limitations is, becauſe it is not 4 common /aty frececding, but according te a pare 


'isular exſtom, 


[(K) Errot 


Limitation. 


(K) Error. 


7. B Y to & 11 FV. 3. 14. 4 fine, common recovery, or 
| judgment hall be reverſed for error unleſs the writ or ſuit be 
commenced and proſecuted with effeft within 20 years after, provided 
that perſons diſabled, as infants &c. his heirs, executors, Cc. may 
have writ of error within 5 years after ſuch diſability removed. 


Zee (A) pl. 

65. 4. and (L) Formedon. 

pl. 8. S. 1. | | 

37 193: 1. I N formedon the demandant declared of a gift to his ance/ior 
. in tail, aubo was ſciſed in time of H. 6. and conveyed the de- 


a. S. C. aud ſcent 1% R. and alleged that he died within 50 years, and from R. 
3 Juſtices alleged the deſcent 1% the demandant; the tenant demurred, be- 
— caule the ein was not alleged within 60 years according to the 
den in de- ſtatute z but adjudged for the demandant ; becauſe formedon is 
ſcender is not a writ of right; for it lies of rent which a writ of right does 
* not, and formedon is founded upon the gift, which muſt neceſ- 


ſta of 
ron 8. ſarily be ſhewn. And. 16. pl. 33. Mich. 10 & 11 Eliz. Whit- 


and the ſei- ton v. Sir H. Compton. 
fin of the 


donee never was traverſable, nor intended to be within the antient fatute of limitations ; for the 
formedon was given 10 years after making the ſtatute of Weſtminſter 1. but Welſh J. doubted, and 


afterwards the demandant had judgment. 
L 114 J 2. In writ of formedon in the reverter, or remainder, or ſci. fe: 
upon a fine of ſuch nature, the demandant need not allege either 
in the writ or count any limitation by the ſtatute of 32 H. 8. 
viz. within 50 years after the title, &c. in as much as before 
that time no limitation was mentioned in ſuch writs, nor in for- 
medon in deſcender ; but this comes of the part of the tenant to 
be traverſed as in avowry, viz. not ſciſed of the ſervices after the 
limitation. D. 315. b. pl. 101. Mich. 14 & 15 Eliz. Anon. 

For _— 3. Diſcontinuance by tenant in tail by fine ſur concefſit for three 
en he liver of A. B. and C. and another fine afterwards to the uſe of 
had not be- himſelf and his heirs is no bar to the iſſue by ſtatute 21 Jac. 1, 
fore; and 16. of limitations, though 20 years were paſſed aſter right of, 


_—_ action, viz. formedon accrued: for though he was barred o 
manreleaſes this action after 20 years paſſed, yet he has title of entry only aſter 


his right he the diſcontinuance for three lives determined, and he ſhall have 


due pi, ae. 20 years to enter after his title of entry accrued to him, which 
tien or re- in this caſe was by the determination of the leaſe for three lives, 
medy, yet if Lutw. 781. Hunt v. Bourn. | 


he a right | © £2 
and . remedies, the diſcharge of one is not a diſcharge of the other, and though 4 LI. 7 of 


fines enures by way of bar to the riecht yet 21 lac. 1. 16. enures by way of bar to the remedy, a 
the word right there is tight of evity. 2 Salk, 422. Hill 1 Ama, B. R. S. C. 


(M) Rent 


Com 
flicw 


"A 
the Fa. 
ſeſſio 
F thy 
upon 
, 
comm. 
the d 


Trin. 


T7 
Was de 


t whey 


Vol. 


it 


Limitation, 


(M) Rent. 


l. ORiginal grant of an annuity is not within 32 H. 8. 2. but 


otherwiſe if it be by grant of a rent-charge; per Pop- 
ham, Gaudy and Fenner J. Noy. 37. Dean and Chapter of 


Rocheſter v. Biſhop of Rocheſter. 


2. Rents which were ſaved by the flatute of chantries is not 
within the ſtatute of limitations of H. 8. to be barred by 
40 years; per three J. but two held contra. Cro. C. 80. Mich. 
3 Car. C. B. Falkner v. Bellingham.—lIbid. 214. S. C. judgment 
reverſed. | | 

3. If judginent be in a per que ſervitia, ſuch rent is out of the 
ſtatute, becauſe there is a record thereof. Cro. C. 82. in Caſe of 
Falkner v. Bellingham. 

4, The words in the ſtat. 21 Jac. 1, 16. that all actions of 
debt, for arrearages of rent ſhall be limited, &c. have been con- 

trued to extend only to actions of debt for arrears of rent, 
which was reſerved on /caſe parel, and not upon leaſe in writing. 
2 Saund. 66. Hill. 21 & 22 Car. 2. in Cafe of Hodſden v. Har- 
ridge, cites Hutt. 109. Freeman v. Stacy. | 


5. The Caſe in Co. Rep. on the 32 H. 8. concerns only cuſ- 


tomary rents between lord and tenant, and extends not to any rent 
commencing by grant, or whereof the commencement may be 
ſhewn 3 per Cur. 2 Vern. 235. Trin. 1691. Collins v. Goodall. 


(N) Seiſin. 


1, A College brought a writ of right, and it was moved, whe- 

ther it ſhould count of its ſeiſin within 30 years, becauſe 
the corporation never dies, and then if he count of his own poſ- 
ſeſſion, the ſame is without limitation. And it was held, That 
if the guardian of the college wvas ever ſciſel, he ought to count 
upon a ſeiſin within 30 years ; but upon the ſeiſin of his prede- 
ſr, he ought to count of a ſeiſin 4vithin 60 years, as another 
common perſon; for the change of the teſte of ſuch a ſeiſin is as 
thy dying ſeiſed and deſcent of a common perſon. Le. 153. 
Trin. 31 Eliz. C. B. All Souls Scholars in Oxford v. Tamworth. 


(O) Treſpaſs, Trover, &c. 


1. 7 Rover was brought of a ſhip. The defendant pleaded ſta- 
tute of 21 Jac. cap. 16. The plaintiff replied, that the ſhip 

was delivered to the defendant, at Tunis ultra mare, to re- deliver 
i when required, and that defendant fold the ſhip at Tunis, &c. and 
ant nuell there till 3 Car. and then came to England, and the plain- 
Vol. XV. 3 tiff 


114 


See (A) pl. 
6. S. 4. and 
3. S. 3. 


Wit 


See (A) pl. 
8. 8. 3. 


8. C. Cro; 
. . 
Hill. 7 Car. 
N and 
ibid. 333. 
And it was 
agreed una 
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voce, that 
trover is 


Ratute, and 
is within 
the general 
words of 
actions pon 


Limitation. 


tif requeſted the delivery and he refuſed, but converted after to his 
dn uſe, &c. Defendant demurred, and Whitlock and Jones |. 
held, that the action well hes. For when one delivers goods 
to one to be re-deſivered when required, and the party conver; 
it to an uje, and after he comes ts the peſſeſſian of it again, and en- 
werts it to his uſe again ; if in this cafe the „ir ronverſton av bee 


che cafe, and fore the time of limitation, aud the other aſten the time, the plaintiff 


in the laſt 
proviſo it iS 
Exprets:y 
me:tioned, 
As to the 
point of de- 
ter daats be- 
ing bevond 
ſea being 
within this 
Ratue or 
not, the 
Court was 
divided, in 
ce the 
plaintiff did 
not fil: an 
orizinal.— 
And 3 juſ- 
t ces held, 
ti. at when it 
is alleged, 
that defend. 
&"t returned 
fr om be. 

3 ond ſeas 
Frims Carne 
1, ard that 
T-rii:Caresl;i 
the pla nuff 
ehre the 


deliveryand 


„ T%w 


bands, where it is a'lowed, that once he fold them in 19 Jacobi, and converted the mont) 


may have action upon the laſt converſion, and is not bound by 
the ſtatute. For the owner of the goods has clectian, won wich 
converſion to bring the action; but if the time of limitation be 
paſſed, he can ut have detinue for the goods, becauſe the cauſe 
of action of detinue was preſently after time of delivery, and ſo 
the time to bring action was gone; but in this caſe, the ' 
may ſeiſe the goods though barred of ation, 2. It was ſaid, that 
the conver/ten ultra mare is not of neceifity to be taken as con- 
verſion againſt the plaintiff. 3. It was not the intention of the 
ſtatute, that the plaintiff ſnould be ty'd to bring action upon the 


converſion ultra [mare] and be ty'd to a time, When he cannot 
have action againtt the party (he being ultra mare), and there- 
fore they thought that when the party comes into England, and 
he is then required to deliver it and he denies, but converted 1: 
before to his own uſe, and this within the time of limitation, 
that the action was well brought; but Crooke (abſente Rich- 
ardſon) e contra. But it was adjudged for the plaintiff, After, 
in Eaſter Term, the caſe was moved again, when Richardſon 
was preſent, and he was of opinion with Creoke, whereupon 


judgment was prayed, but it was not agreed by all for the firſt 
point, that the ſtatute of limitations does not bar the plain oi 
his action, when the deſendant was ultra mare, according t5 
the opinion of Whitlock and Jones. Jo. 152. Hill. 7 Car. B. R. 


Swayne v. Stevens. 


proper uſe; and the ailegation, that he after refuſed to deliver, and converted them to his prof e- 


uſe, without ſhewing how he came to them, cannot be good. 
#2ainilt him they gave rule, that judginent ſhouid be entered for the plaintiff, unleſs, &c. 


But rhe other three juſtices vey 
ro 


C. 334. Mich. 9 Car. B. R. Ewayn v. Stephens. 


1 


1 Time limited. How to be computed. 


1. DOND to make aſſurance of land, and if obligee refules 
to accopt the aſſurance, and thall make requeft to hate 

100l. in ſatisſaction of it, then if upon ſuch requeſt wit!!! 
months after he pay the 1001. that then, &c. at the day he te- 
juſcy the aflurance, and 10 jurs afterwards he makes rig to 


avs 
13s 


Limitation. 


hare the 1001. it was held, that a requeſt at any time during his 
life was good. Cro. E. 136. Trin. 31 Eliz. B. R. Boyton v. 
Andrews and Simpſon. | 

2. A. promiſed B. that if he would make apparel for his wife, 
aud prepare fluff and lace for it, he would pay for the ſtuff and 
making, as much as ſhould be required. B. brings aſſumpſit, and 


ſheavs that he provided, Wc. and the value, Sc. and that he required 


A. ſuch a day to pay him, which vas within 6 years before the ac- 
tian; but the promiſe was laid to be 7 years before. Defendant 
pleaded the ſtatute, and that plaintiff did not bring his action 
within the 6 years after the promiſe. Upon a demurrer, Rich- 
ardſon J. ſaid, that the action ought to be brought within 
3 years aſter the promiſe ; but by the other 3 juſtices, the in- 
tention of the ſtatute is within 6 years after the cauſe of ſuit 
given, which is not until after requeſt, Het. 138. Hill. 4 Car. 
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Arif A. pros 
miſe B. ſo 
much when 
he ſhall 
marry his 
daughter: 
the 6 years 
there ſhall 
be atter the 
marriage; 
per 3 J. ib. 
139. Or if 
the promiſe 
be of ſo 
much af.ef 
his return 


C. B. Bill v. Lake. 


from Reæme, 
| f or other 
place, from whente it is not impoſſible to return within 6 years, the payment ſhall be after the re- 
turn, and there is no cauſe of action before; and alſo the promiſe and requeſt are intire; for rhe 
ref is part of the promiſe, and the promiſe is not intire without the requeſt. Ibid. It was 
ſaid by Hedley, that there is a digferynce where the requeſt is neeeffary, and where it is alleged for 
form only, As if I fell a horſe tor 101. generally, and after the & years bring an aſſumpſit againſt 
the vendee, and ſhew in the declaration, that I was to be paid when I ſhould require it, & licet 
{#pius requiſitus, within the 6 years, &c. here 1 ſhall be barred ; for it was due by the contract, 
and the requeſt is but fermal, Or it a man bring ation within the b years, and afterwards is nen- 
faited for want of requejl fhewn, when it was n:cefſary, and makes a new requeſt after the & yeari, 
and brings his ation, it is gocd ; which was granted by the Court. Ibid, 


2. If a man brings an action within the 6 years, and afterwards 
is non-ſuited for want of requeit hewn, where it is neceſſary, 
and makes new requeſt after the 6 years, and brings his action, it 
is good. Het. 139. Trin. 5 Car. C. B. in Caſe of Starkey v. 


Ta ylor. 


4. Action was brought within the time; defendant is out- Cro. f. 


lexwed, and the time paſſes; and after the outlarzwry rs reverſed in 
C. B. fer default in the exigent. Reſolved, that a new writ 
brought within a year after this is good by the ſtatute, and fo 


29 +» * . 
and there 
Crooke J. 
conceived 

that becauſe 


judgment given in C. B. was afhrmed. Hill. 8 Car. B. R. 


this outlaws 


Jo. 312. Lamb v. Finch. | ry was mot 
| 3 by 
error, but avoided by plea, the firſt original is not determined, but he might have proceeded there- 


epon ; and to begin a new original, and in another county as in the principal caſe it was] is not ag- 
eordingto the 21 Jac. 16. nor within the intent of the ſtatute. But the other 3 J. held neither the 
Arlance in the county, nor in the damages laid (which in one action was to 5col. and in the later 
tion to 6001.) to be material to the action, it being tranſitsry and averred to be for one and the 
eme cauſe, and that a reverſal by any means is ſuthcient, and within the Xatute, 


5. If an afſumpfit be to do a tliing on requeſt, as to indemnify, S. C. cites 
and a 'damnitication accrues not at one time, Hut parcel at one * din 
ume and parcel at ſeveral times after, in this cafe plaintiff may * 
have an entire action after the laſt time of damnification, and 
though parcel vas before the 6 yoars, and parcel after within the 
5 years, yet the action well lies notwithſtanding the 21 Jac. 16. 

Jo. 330. Hill. 9 Car. B. R. Peck v. Ambler: f 
„ 6. Where 


"| 
1 
1 
| 
| 
| 
"1 
Af 


N 


Limitation. 


S. C. Codd. 6. Where the promiſe is not made actually pay pen requeſt, 
+: 7. or fo expreſſed in words, vet where there was not any cauſe of 


name Of : lt Ser : 
Surrroxe breach of ſuch promiſe or ground of action againſt the defend- 
vertus ant, until requeit to make recompence (as in the principal caſe 


117 Jof A.'s dog biting B.'s ſheep, and A.'s defiring B. to make whit 
ode, he could of the ſheep, and he would recompence B. the reſidue; 


adjudged 


that the Ka- until ſuch requeſt A. did not know what to pay, nor was any 
tüte of 21 thing due; for the duty ariſes from the requeſt, and the non- 


Jac. payment after is the cauſe of action, and therefore the action 
fad, that brought within 6 years aſter ſuch requeſt, though it be more 


it was fo than 6 years after the promiſe, is well. Vid. Cro. Car. 139. 


10 elved.— 2 gs Þ * ! EET 3.1. S 
C B. E. Trin. 4 Car. B. R. Shuttford v. Penow. 
in Prek's | 

Caſe, and Eill. 16 Jac. in Brut and Wapz's Cee, and the meaning of the ſtatute of 21 Jac, 
v/25 to bar the plaiatiff but from the time that he had a compleat cauſe of action, and that was 


pot until the requeſt made, And when divers things are to be done and periormed before a man can 


Fare an action, there all theſe things ought to de compleated before the action can be brought. 
und therefore, if a man promiſe to pay J. S. ol. when he is married, or when he is 18! a 
from Rome, and ten years aſter the promile J. S. marrieth, or returneth from Rome, becauſe the 
marriage or the return from Rome are the cauſes of the action, the party ſhall have hx vears after 
his mat riaze, or return, to bring his action, although the promiſe was made ten years before. Ard 
in the principal caſe, the cauſe of ation is the breach, and that cannot be until atter the requelt 


; and where the requeſt is material, it ought to be ſhewed in pleading. And ſo it was re- 
ſolved by the whole Court [nemine contradicente) that the action was well brought, and within the 
time limited by the ſtatute. And judgment was cutered for the plaintiff, Godb. 437, 438. Mich 
4 Car. B. R. Shutford and Berough's Cale, 

* aroiniſe is to do a thing upon requeſt or tice. The ſtatute of limitations is got pleadable to 
the vromiſe, but to the requeſt ar rorice ; for the action ariſes upon the requet. 1 Lev. 4+. Mich. 
73 Car. 2. B. K. Web. v. Martin. Jo. 194, 329. Godb. 437. Shuttord v. Borough. — 
Nog. 89.— Sid. 6.5. C. 


7. If an action r 2vords is brought within 2 years after 7/- 


leſt of marriage, the ſtatute of limitations is not pleadable, the 
the words were ſpoke ten years before, if the ſame words gte 
not actionable without the loſs of marriage. 1 Lev. 69. Tin, 
14 Car. 2. B. R. Littleboy v. Wright. 
ff x ut 8, The ſtatute of limitations ought to be accounted +5112 24 
.cS poly irt converſion, though the ſubitance be deſtroyed, as for killing 
* concer/on ſheep, &c. 2 Sid. 115. Mich. 1658. B. R. per Glyn Ch. J. in 
aer, the Caſe of Radeford v. Bludworth. 


Nutute can- 
not be pleaded, Per Cur. Far. 99. Mich. 1 Ann. B. R. Mountagne v. Lord Sandwich. 


9. The ſtatute of limitations may be pleaded to an action, yt 
the time be elapſed b:fore the day wherein the bail is filed, though 
not before the firſt day of the term wherein the action 
brought; for the action ſhall not be ſaid to be depending til 
the bail is filed. Vent. 135. Trin. 23 Car. 2. B. R. Tatlow v. 
Bateman.—2 Lev. 13. S. C. 

* 525 10. It was ruled, that where one was 1mpriſoned for 13 years 
. Legether, the ſtatute of limitations ſhall not run upon him whiltt 
ee . in priſon; but he ſhall have“ 6 years after enlargement, to bring 


1 his action. Comb. 26. Trin. 2 Jac. 2. B. R. Aldriſh v. Duke. 
judge d for "3 
the plaintiff, —2 Mod. 110. 8. C. by name of Ai Deipce v. Dux, adjudged for the plaintiff 


Ard i: having been movel in arreſt of judgment, wat the vergict, being general, was incookfieſ 
WI! 


uke. 


"i 
ent! The 
ſtent 

a 


Limitation. 117 


with the plaintiff's replication ; for that is within 6 years, and the verdi finds him guilty of the 
whole 13 years in the declaration. It was anſwered, that the defendant having pleaded nt guilty 
at uny time within the b years, if the verdict find him guilty within that time, it is againſt him. 
Put it he had pleaded not guilty generally, then damages muit be for the 13 years, though the plain- 
tif of his own thewing had brought his action for a thing done beyond the time limited by the ſta- 
wie. And per Cur, if talſe impriſonment he for 7 years, and the jury find the detendant guilty but 
for 2 dave, it is a trefpaſs within the declaration. This fatute relates to a diſtin, and not to a con- 
tinued at; for after © years it will be difficult to prove a treſpals. * N. B. The ſtatute ſays but 
4 years ; and as to the plcading thereot, fee (S) Blackmore v. Lidderly. 


11. Sy of a wording, which was above 6 years ago. Comb. 26. 
in Caſe of Aldriſh v. Duke. | 

12. Though the cauſe of action accrues before the grant of 4 Mod. 376. 
adminiſtration, yet the adminiftrator ſhall have 6 years from the 2 81 5. 
time of grantins the admiuiſtratiou, per Holt Ch. * Carth. 337. S. C. It 

N 4 f 17 rr 882 7 N 1 . h / 
Hill. 6 W. 3. B. R. in Cate of Curry v. Stephenfon—cites Cro. there is 20 


(2, l 288 . 5 Lia executor, 
J. 60, 61. Sandford's Cafe in Saffin's Cate. ae” 


vill net take place li adminiſtration is taken out. 2 Vera. 695. Trin. 1715. Jollifle . Pit and 


% 
— 


2 


9 , 
* Alte * 


12. Count as adminiſtrator for money received to the uſe of baron ( 118 J 
and feine, as adininiſtratrix of A. B. &c. the defendant pleads 
non allumpfit infra ſex annos; the plaintiff replies, and ſhews 
that A. B. died ſuch a year and day, and that the defendant re- 
ceived the money immediately after his death, which was mare 
than 6 years paſſed - but that adminiſtration was committed ſuch a 
year and day, which was infra ſex anns upon which the de- 
fendant demurred, becauſe it was a departure; the Court ſeem- 
ed to incline, that it not being 6 years after the adminiſtration, 
though the money was received before, yet it would be no bar 


within the ſtatute, according to the reafon of Safhn's Caſe. 


Skin. 555. Mich. 6 W. & M. P. R. Curry v. Stevenſon. _ 

14. A. gives to B. a nate for iool. payable an demand, this is Cro. 5 
) No 11 1 1185 e nce 19 ry > t » » 4 548. 4p 
2 preſent duty, and the difference is, where the debt is to ariſe el, 


on a callateral aft to be done. Gibb. 289. Trin. 5 Geo. 2. Ia an inde? 
B. R. Wilcox v. Huggins. afſumpſit, 


: the plaintiff 
declared on a premiſe to pay on demand; and non aſſumpſit infra ſex annos was pleaded, to which 


plintitf demurred; becauic declaring on a promite on demand, he thought nothing was due till de- 
mand; and that detendant ſhould have pleaded non atlumphit infra ſex annos after demand, or that 
no demand was within 6 years. Per Cur. It the promiſe were for a co//ateral thing, which would 
create ns debt till demand, it might be ſo; but here it is an indebitatus aſſumpfit, which ſhews a debt 
«the time of the promiſe ; therefore the plea is good, Jud” niſi pro Det” 12 Mod. 444. Hill, 
1 if. 3. Collins v. Benning. | 


(Q) Avoaided and Action reſtored. By what Act. 


„ HERE a man i indebted to another for divers zwaret, 

and the debt is ſuperannuated according to the ſtature 
0: 21 Jac, cap. 16. and afterwards they account together, and the 
barty 1s found to be indebted unto the other in %o much money for 
luch wares, in that caſe, although the party were without re- 
medy before, yet now he may have debt upon accompt, becauſe 


L 3 no 


r n 


e . — 
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now he is not bound to ſhew the particulars, but it is ſufficient 
to ſay, that the defendant was indebted to the plaintiff upon ac- 
compt, pro diverſis mercimoniis, &c. Per Reeve and Foſter J. 
Mar. 105. pl. 182. Paſch. 17 Car. White v. Grubbe. 
Cb. Pree. 2, A promiſe of payment within 6 years, though the debt was 


- ? . 5 : o : 
= ro contracted long before, will evade the ſtatute of limitations. 
drews v. But confeihon, or + only acknowledgment that he owed the plain- 


Brown,— tiff fo much will not do it. 2 Show. 126. Trin. 32 Car. 2. 


2 B. R. Dickſon v. Thomſon. 
557. en. 


in Caſe of Hayward v. Kinſey.— 1 Ch. Prec. 386. An acknowledgement without a promiſe is 
an evidence of a new.promite, Carth. 471. in Caſe of Heylin v. Haſtings. —A promiſe after the 
G years brings the matter out of the ſtatute of limitations; nig the debt does not go fo tar, but i; 
evidence of a promiſe, agreed per all the judzes of England. 6 Med. 309. Mich. 3 Ann. B. R. 
Dean v. Crane. — 12 Mod. 224, Heylin v. Haſtings. —After the 6 years a promiſe is made 
to the executor, who deciares of a promiſe made to the t:ſ{ator : declaration of promite to himſelt 
might have been good ; but per all the judzes of England, the evidence did not miaintain the decla- 
ration. 6 Mod. 310. Mich. 3 Ann. B. R. Dean v. Crane. 1 Salk. 28. Dean v. Crane. 
11 Mod. 37. Green v. Crane. — If the deſendant do but-2wr the debt within 6 years, it is evidence 
of anew promiſe. . 12 Mod. 577, 578. — But after the 6 years a bare acknowledgment of the deb; 
without a promiſe to jay, has been ruled not to be ſufficient to bring it out of the ſtatute. Chan. 
Prec. 386. in Cale of Andrews v. Brown, | 


8. 0 . cited 3. Prove the debt and I will pay ycu, fuch conditional promiſe 
10 Mod. vill bring the caſe out of the ſtatute of limitations, upon prov- 


. : ; | 1 
3 ing the delivery of the goods at any time. 1 Salk. 29. Hill. f 
. — 8 10 W. 3. B. R. Heyling v. Haſtings.—5 Mod. 423, 426. 8. P. : 

ut cu fcems to be 8. C. 1 
there was an ; þ 


expre!s pro- 

7 7 13 2 ? — . . 1 7 
miſe, upon which the plaintiff declared, viz. I deny that I cue you any thing, prove it and I ui 
an. —— This promile was after the 6 years, 4e t9e executors, Carth. 470. S. C.— 12 Mod, 
223 S. c and 2 


L 119 ] 4. An executor durante minoritate brought an aſſumpſit, and 
pending it the infant came of age, and brought a new writ re- 
center, to which non gſſumpſit infra ſex aunds was pleaded, and 
this matter ſet forth in the replication, and judgment for the 
plaintiff. Arg. 12 Mod. 571. Mich. 13 W. 3. in Caſe of Hay- 
ward v. Kenſcy. cited as 'Thoroughgood's Caſe in C. B. 
Trin. 8 W. 3. Rot. 370. 

F. So if one be outlawed, and within 6 years after he reverſes 
it, and then after the 6 years a new writ is brought, the ſtatute 1s 
no plea. - 12 Mod. 571. | 

Abr. Eau. 6. If a debtor by note or book after 6 years puts out an 4 

3 393 eertiſoment in ony newſpaper, ſummoning in all perſons to whom 

eave a pro- he is indebtcd, and that they ſhall be paid, this will revive the 

— ay right, and bring out of the ſtatute debts before barred by it. 

mm 1 , * * 8 I 2 — — *. * * * y 

A Os Paſch. 1714. Ch. Prec. 385. in Caſe of Andrews v. Brown. 

J. S. or EY "4 x 

bearer, which had been much handed about, and at Iength came to the hands of the plaintiff, A. 

became 2 bankrupt and died, and long after A.'s death, an alſo atter 6 years D. the executor of A. 

rrertered a debt due to A. of 500501. and put out an advertiſement in the Gazette, for all perſons 

who had any debts owing from A. to come to him and make them out, and they ſhould be paid. J. 8. 

brought a bill aga nſt the cc utor of D. to be paid, and had a decree for 300 J. which was the mo- 

ney due by the note, and intereſt allowed from the time of the bill brought. Chan. Prec. 385: 

Paſch. 1714. Andrews v. Erown, | ; if 

| . 7. 
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7. If a debtor by auill directs the payment f all his debts, this re- S. P. and 


vires a debt barred by the ſtatute; fo that his executors muſt — 4 
pay-it. Ch. Prec. 385. Paſch. 1714. Andrews v. Brown. that def 


ant's plea of 
the tatute was good, and that the law extinguiſhes the debt; for that a right without a remedy is an 


ab{1rd.tv. But 1.4, Chancellor ſa:d, that the ſtatute is not an extinguiſhment of the debt, but the 


ſane 15 ubli ting in conſcience, and that a promiſe in ſuch caſe is not to be conſidered as a new one, 


bet 45 4 recent nwurice of the old, Sel. Ch. Caſes in Ld. King's time. 57, Trin. 11 Geo. 1. 


Black way v. E. of Stratturd. 


9. If a creditor ſues out a laltitat againſt J. S. and continues 
it, and defendant dies, plaiutiſf may bring a 6:7 in equity againſt 
tie executor of J. 8. and plaintiff need not go on in the old 
action; and the ſtatute of limitations is no bar. Vid. 2 Vern. 


R. 695. Irin. 1715. Jolliffe v. Pitt and Whittier, 


(R) In what Caſes the Hi, muſt be pleaded, or 
may be given in Evidence. 


I. J HEN it is apparent! within the record, that the actian 

* brought after the 6 years certainly, the Court ſaid, 
they did not doubt but the ſtatute ought to be ſhewn in arreſt of 
judgment. But the doubt is, 20+e7her 2ohen a general iſſue is pleaded 


. aſieinpſit or treſpaſs, and it des not appear im the afſumpfit or - 


paſs, that it was above the 6 years, the ſtatute now may be given 
in evidence. Het. 139. Hul. 4 Car. C. B. in Cafe of Bill 
v. Lake. | | | 

2. In aſſumpſit, after verdict for the plaintiff, it was moved 
in arreſt of judgment, that the promiſe is alleged ta be made be- 
yond the time limited in the ſtatute of 21 Jacobi, and the 
action is not brought within the time limited thereby; and all 
the Court held, if it appear fo by the plaintijf”s can fhewing, that 
the action is not brought within 1he time limited by the ſtatute, the 
plaintiff cannot maintain his action, but judgment ſhall be given 
againſt him; or 7 the coutradt in the aſſumpſit or debt be alleged 
to be within the time liinited by the ſtatute; aud upon non- debet 
or non-aſſumpſit pleaded, it appears upon the evidence, that the 
aſſumpſit or contract was bend the time limited, the action lies 
not, and the defendant ſhall take advantage thereof, if it be 
Accially found by the jury. For the ſtatute is in the negative, that 
he ſhall not maintain ſuch an action, but within the time limited 
by the ſtatute 3 but in the principal caſe it appeared upon the 
view of the record, that the action was brought within the time 
limited ; and therefore it was adjudged for che plaintiff. Cro. 
C. 145. Trin. 4 Car. B. R. Brown v. Hancock. 


Carth. 234 


S. C. Het. 
111.9 6 
argued, but 
adjornatur. 
— Upon a ' 
like point, 
Jones and 
Whitlock J. 
conceived 
that the 
defendant 
ought not ta 
have the ad- 
vantage of 
this ſtatute, 
umleſs he 
had pleaded 
120 

it, or had 
de murred 
there upon; 
becauſe the 
ſaid ſtatute 
hath divers 


exceptions; ſo that if it be brought after the time, yet if the plaintiff were an infant or feme co- 
vert, &c. it were well enough, But Hide Ch. J. and Croke conceived, foraſmuch as it appeareth by 
the plaintiff's own ſhewing in his declaration, that it is out of the Imitation of the ſtatute; 


and the ſtatute is in the negative, that it ſhall not be brought at all, unleſs it 


be brought 


within the time limited by the ſtatute; theretore the defendant ſhall have advantage thereof 


"7 exteption, without pleading; whereupon the Court would further adviſe, Cro, C. 
| 1 L 4 


163. Mich. 
18 


PP 


. 
POE 


6 
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5 Car. R. R. Trankerſley v. Robinſon. So in action for words ſpoke more than two years before, 
becauſe defendant had admitted the action, and not pleaded the ſtatute 21 Jac. but had pleaded no: 
guilty, Jones and Berkley]. held, that the plaintiff ought to have judgment; becauſe the defendant 
hath not pleaded the ſtatute of/1imitations; for there may be divers cauſes, that he could not bring the 
action before this time, viz. T hat he was in priſon, or within age, or beyond fea, or that he had ſued 
the defendant to outlawry, and the defendant had reverſed the outlaw ry, and this action brought 
within a year after the reveriing of the outlawry, (as in truth the caſe was) for then the action is 
well brought. But Adams moved, that he ſhould have then * it in his declaration. But it 
was adjudged for the plaintiff. Cro. C. 381. Mich. 10 Car. B. R. Stile v. Finch. S. P. But 
Jones and Berkeley J. held, that he ſhall not now have 33 thereof: and Jones ſaid, that he 
knew it had been ſo ruled twice in the time of the Lord Lea Chiet and in time of Sir Randall 
Crew Ch. J. For otherwiſe there ſhould be a miſchief in this Court more than in another Court in the 
common bench, where they proſecute by original and outlawrv; and if the unter; be reverted, the 
ſtatute aids the plaint. ff. But here they proceed by laritat, whereby the cauſe of the action doth 
not appears and may 5 eradventure divers years centinue ** proceſs before the deſendaat may be ar- 
reſted ; and the plaintiT in his declaration need net ſhew the cauſe whereſore he did not commence 
His ſuit ſooner ;, for if he ſhould do fo, the declaration would be more prolix than would be con- 
venient. But if the defendant pleads the ſtatute 27 Jac. then the plaintiff by the replication ought 
to ſhew good cauſe, why he did not bring his action within the time limited by the ſtatute; other- 
wite he is barred : for the ſtatute allows of many impediments, viz. infancy, impriſonment, outer 
le mere, and others therein mentioned, which ſhall be ſuficient cauſe, that the action was vot 
brought ſooner, But Croke doubted thereot, oecauſe by Hi nis Own ſhewing it appears that the action 
is not brought within the time limited by the ſtatute ;5; and the ſtatute is in the negative, that it mall 
not be brought but within the time; fo the Court, ex offic o, ought to abate it, unleſs he had ſhewn 
wherefore it was not brought within the time. But by the. opinion of the other juſtices, it was 
adjudged for the plaintiff unleſs other caule, &c. Cro. C. 404, 405. Patch. 11 Car. B. R 
Hawkins v. Billhead. | 

A promiſe was made 7 years fince, to pay money within three months afier. The defendant 
pliezded ron afſumpſitlinjra ſex anos ante exbilitionem bille, whereas it ſheuld have been cara 
aTionis non accrevit infra tex annos ; though in this caſe it appears within the declaration that the 
time of payment was not within the 6 years before; yet becauſe the de fendant had not pleaded it, he 
cannot have advantage of it. ent. x Hlil. 23 & 24 Car. 2. B. R. Puckle v. Moore. 
Mod. 89. Mich. 22 Car. 2. B. R. S. P. And though it differs as to the term and year of the king, 
vet ſeems to be S. C. and it was there urged, that the non aſſumpſit infra ſex annos relates to the 


1118 


time of payment as well as to the promite-; but Hale Ch. J. ſaid, that could not be. And Twiſden 


J. ſaid, that if 1 promileto do a thing ig upon requeſt, and the promiſe was made 7 years ago, and the 


4 


yequeſt yeſterday „ I cannot plead the ſtatute ; but if the repueſe was & Wears Age, it mu be pleadr 4 


Specially, vir. That cauſa attionis was abwvet years ſince. —— Formerly it was hel , tt at the party 


ſhould not take advantage of the ſtatute of limitations without pleading it; but row the law i; 
6:berwiſ/e ; per Cur, 10 Mod. 313. Patch. 1 Geo. 1. B. R. in Cafe of Stafford v. Forcer. 


3. The plaintiff * wn as executer of A. of a promiſe made 30 
gears be ns the defendant pleads non 4, umpfit infra ſex anne. 
The p! Ring replies, that he aſſumed ruin 6 years. The de- 
fendant re-joins as before, and iflue vas joined upon it, and 
found for the plaintiffl. And it was moved in arreſt of judg— 
ment, becaute the plaintiff in his replication hath departed from 
his count, and cited Cro. Car. 228. IyLER v. Warts. Hide 
Ch. J. Twiſden and Windham J. were an the vlaintiff, Becauſe 
if the defendant had demurre i upsn the rilicution, it had beep 
for the defendant ; but here he hat!) joincd ue, and there fore 
good. Keyling J. for the defendant; becauſe the plaintiff 
ought to have g1ven an account of he time betwixt the 

time laid in the count and the replication z but after judgment 
was given for the plaintiff. Raym. 86. Mich. 15 Car. 2. B. R. 
Lee v. Rayncs. 
If aſſampſit 4. The ſtatute of limitations mull be pleaded, as all matters 
de becurht of law muſt which % not go ts the gif of aflion, but ta the diſcharge 


i. G. Hiſt. of CB. 54. 


m le 20 
year before 4 
r benefit ball be had of the ſtatute of limitations without p/eadinrg it. 1 Lev. 110. Mich. 


15 Cat. 2. 


ern 
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1 Car. 2. B. R. Lee v. Rogers—Formerly it was held, that the parties ſhould not take advantage 
of the ſtatute of limitations without pleading it. But the law is now ctherwiſe ; per Cur. 10 Mod. 


313. cites 1 Salk. 23. Dean v. Crane and 29. Heylin v. Haſtings. | 


5. In debt for rent on nil debet pleaded, the ſtatute of limita= 
tions may be given in evidence; for the ſtatute has made it no 
debt at the time of the plea pleaded ; the words of which are in 
the preſent tenſe; but in caſe, on non- aſſumpſit, the fatute of 
limitations hath not been given in evidence, for it ſpeaks of a time 


paſt, and relates to the time of making the promiſe. 1 Salk. 
278. Anon. Coram Holt Ch. J. at Hertford. 1690. 
(S) Pleadings. 
be RIT of right bore teſte 20th February, 6 Fac. and the de- Yelv. 211. 


claration of the explces was alledged in the time of Queen 


Elizabeth, of the ſcifin of the demandant himfelf ; whereas, by the 


{tatute 32 H. 8. cap. 2. a writ of right of his own ſeiſin cannot 


S. ' $f and 7. 
And that if 
the plaintiff 
had counted 


be but within 3o years before the writ brought; and this ſeifin of 2 _ 
. ny Pſion in 

may be before that time, and for that reaſon the writ is ill, and % time of 

the judgment given thereupon is erroneous z and for this cauſe 15 
. . 2 nerazy I 
chiefly the judgment was reverſed. Cro. J. 293. Mich. 9 Jac. 54 been 

B. R. Lilburn v. Heron. good; for it 
appears to 


the Court judicially, that it is within 30 years, in as much as the king has not reigued ſo long, 


but Queen Elizabeth reigned 40 years and more. 


2. Action on the cafe was brought, upon a promiſe to re-de- 
liver ſuch a deed and money upon requeſt, but did net count of any 
regueft made; and upon this defendant demurred. And it was 
moved, that this action lay not without actual requeſt made. 
And a difference was taken between an action to recover the 
thing itſelf only, and an action to recover damages; as plain- 
tiff might have brought detinue for the deed, without any re- 
queſt made before; for the bringing the action amounts to a 
ſufficient requeſt, where only the thing itſelf is to be recovered. 
Hut where the action is to recover damages, there it does not 
fie, without aCtual requeſt before made; and of this opinion 
was all the Court, for which judgment was given againſt the 
plaintiff, Sid. G6. Mich. 13 Car. B. R. Ward v. Martine. 


Keb. 177. S. 
C. ſtated, as 
here, of a 
promiſe to 
deliver a 
deed, and 
pay 401. on 
requeſt; but 
ſays, that che 
defendant 
pleaded non 
promiſit 
within 6 
yeats, to 
which the 
plaintiff de- 
murred, as 
no good plea 


to the one, and good to the other, which on general demurrer by the plaintiff, cannot be good. 
And ibid. pag. 197. reports, that it was adjudged for. the plaintiff, But the Caſe in Keb. is by the 
ame of Weny, Mar IN. —S. C. Lev. 48. by name of WBB v. Martin. But there it is 


| ſtated, that the aſlumplit was, in conſideration of the delivery of a deed by plaintiff to detendant the 


detendant allumed 7o re-deliwver the deed upon requeſt; and aiſo, in confideration that plaintiff had 
&elivered to him another deed, the defendant promiſed to pay him 401. and alleged the delivery of 
the firſt dee]; and thou gh ſuch a day after he made requeſt, he had not delivered the firſt ed, nor 
paid the 401. Defendant pleaded the ſtatute, and that non-aſſumpſit infra 6 anne before the action 
brought. Plaintiff demurred, becauſe the cauſe of action, as to the firit, did not ariſe upon the 
promiſe but upon a refuſal after requeſt, and the requeſt was within fix years, and fo held the Court. 
Then it was moved, that the payment of 40 J. was to be without requeſt, and fo the plea good as to 


wat. But it was anſwered, that the plea being intire to both parts of the declaration, and itl in 
party 


. 4 19k, -- 
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pre, is ill in all ; upon which it was adjourned. But afterwards the Court held the plea lf in e 


Whole, for the reaſon alle ed. 


judged, and 


2 
Vent. 197. 
and reſolv- 
ed. that 
ſince the da- 
tute is, that 
thoſe doys 
mall not be 
any pare oO! 
( 122 ] 
the time, 
theoretore 
plesding 
non aſſump- 
t infra ſex 
an nos, is to 
be under- 
food of fix 
vears, ex- 
cluſtve of 
thoſe days 
between 11 
Dec. and 13 
Fed. 
S. P. and 
that of late 
years, the 


And they cited a Cafe of BA IDG ES v. Io to have been fo ad. 
save judgment ior the pivintiff tor all. 


3. Aſſumpſit upon a promiſe, 1 June, 1 W. & M. the de- 
fendant pleaded nen aſſimgſit infra ſex anne ante impetrationeim 
brevis originalis, upon which the plaintiff demurred; and now 
it was argued for the plaintiff, that this plea, though it was the 
uſual way of pleading before the ſtatute of the firſt of this king, 
by which it is enacted, That from the 19th of December, (which 
was the day that King James departed, till the 12th . March, 
1688, when the now king aſſumed the government) /hal! nat be 
accounted any port of the time, awithin «which any pern, by virtue 
cf the Fature of .:runtions, might bring his ation, but that he ſhall 
have ſo much all!avonce of time, as 1s from the 10th of December, to 
the 12th of H reh, fir bringing his action, which time contains 
92 days, and 7F-re/:re the plea now ought to be pleaded, 75 
aſſumgſit infra ſer aun, and 92 d1ys ; and fo it has been pleaded 
lince this ſtatute. Yet by all the Court the plea is good, and 
they would not alter the former way of pleading ; but if the caſc 
be fo, that though he has not promiſed within the 6 years, but 
has promiſed within the 6 years and 92 days, this, ſhall come in 
by the replication. 3 Lev. 283. Trin. 2 W. & M. C. B. 
Snode v. Ward. | 


gene ral pleading of non aſſumpſit intra ſex annos has been allowed. 2 Vent. 135. Trin. 2 W. & XI. 
C. B. Codtrey v. Ward. 


In an indeb. 
a1. the re- 
plication 
was ot an 
erigiral in 
treſpaſs, 
ue clau- 
fur fregity 
E2intentione 
quod præ- 
dico; ]. . 
the detend- 
ant, capia- 
tur, &c. and 
tliat the 
plaintiff 
micht de- 
elare azaint 
Fin, &c. It 
was faid to 
be accotdine 
to the courſe 
of late, to 
declare in 
any a*ftion 
upon a lau- 
ſum fregit, 
as they do 
upon 2 la- 
beat in B. 


4. In an td vital aſſimpſis for grids fold ; the defendant plead- 
ed the ſtatuic of limitations; the plaintiff replied, that before the 
6 years were out, he brought an original in treſpaſs againſt the de- 
fendant, ea intentione to declare againſt the detendant, iz an c 
ſumpſit ſecundꝰ confetti, Cur. de tempore cujus, &c. The de- 
fendant ſaid, that there was n ſuch re od; and the plaintiff pro- 
duced an original in treſpaſt, brought within the time, againſt the 
defendant and tw» others, and it was in treſpaſs and aſſault in Lon— 
dan. And it was moved, that tRis record did not make good 
the replication. For it is againſt three, and it ſhould have been 
in a clauſum fregit ; for that was ſaid to, be the courſe of the 
Court, to declare in any thing upon ſuch a writ; but the pro- 
thonotary iniormed the Court, that the original being in Lon- 
don, the curſitor would not make a clauſum fregit into London, 
(for which no reaſon was given), and that therefore, though in 
other counties it is to be a clauſum fregit, yet treſpaſs and aſſault 
would do in this cafe, and ſo was the conſtant practice. And the 
plaintiff's replication is, that he brought an original in treſpaſs 
generally; ſo it may be applied to this, and it is not material, 
thorgh others be joined in the writ with the defendant. But 
the Court doubted of the practice. 2 Vent. 193, 194. Trin. 
2 W. & M. in C. B. Norwood v. Woodly. 


R. The Court ↄreed the practice; but whether this was ſufficiently ſet forth in the replication 
u doubted} for it mentions nothing of the courſe of the Court, but is only, that he proſecuted ſuch 
; 2 ; | | a writs 
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writ, ea intentione, to declare. And the Court, being informed that there were a great many pre- 


cedents in this manner, appointed them to be looked into. 
2 W. & M. C. B. Every v. Carter. 


5. Aſſumpſit for ſees due to an attorney ; the defendant pleaded 
nm aſſiumbſit infra ſex annos. The plaintiff replied, that on ſuch 
a day, two years before he had ſued out an attachment of privilege 
againſt the defendant, upon which writ, zal:ter ay futt, 
that the defendant, (on fuch a day) in Hillary Term, anno 
2 Will. &c. appeared, and the plaintiff declared againſt him 
modo 5 forma, Cc. And upon a demurrer to this replication it 
was held ill, becauſe the plaintiff did not ſet forth any continu- 
ance of this writ of attachment, (per vic. non miſit breve) which 
was ſued out above two years ago; for it is impoſſible that the 
defendant ſhould appear in Hillary Term, anno 2 Will. to a writ 
returnable two years before, and no other writ is ſet forth by the 
plaintiff, But if the plaintiff, after the faliter proceſſum fuit, had 
ſhewn the laſt attachment, and the return thereof, upon which 
in truth the defendant did appear, it had been well enough, 
without ſhewing any of the continuances, Thereupon the plain- 
tiff moved to diſcontinue ; which was granted. Carth. 144. 
Trin. 2 W. & M. B. R. Rudd v. Berkenhead. 


matter be fore declaration, though it has been held ſo for matters after. 
Budd v. Berkenhead. 0 


6. Treſpaſs for impriſoning him, and detaining him in priſon, 
from 32 Car. 2. till the 3d of April 4 Jac. 2. 'The defendant 
pleaded as to all, till 34 Car. 2. ſuch a day, non cul. infra qua- 
tar annos, and as to the reſt, a plaint and a capias iſſued. The 
plaintiff demurred; et per Cur. though the impriſonment be 


complained of as one continued impriſonment, yet the defend- 


ant may divide the time, and plead the ſtatute as to part, and 
then may reply the continuance z therefore as to this, judg- 
ment was given againſt the plaintiff upon his demurrer, but for 
him as to the re{t ; becauſe the capias was awarded by the Court 
ex officio, and it did not appear that the defendant meddled 
with it. 2 Salk. 420. Mich. 3 W. & M. Rot. 411. B. R. Co- 
ventry v. Apſley. 

7. Where the duty ariſes upon conſederation executory, (as a pro- 
, Miſe to pay at a future day) the plea muſt a be non afſumpſit in- 

fra jex anna, but muſt be cauſa afionis non accrevit infra, ſex 
annos. 2 Salk. 422. Hill. 1 Anne. B. R. Gould v. Johnſon. 


104. Sawkil and Warman.— And 294. Joſſelyn and Lacier. Vent. 191. 
B. R. Puckle v. Moor. 


8. Holt Ch. J. ſaid, that upon pleading the ſtatute of limita- 
tions, he always uſed to plead the return, and not the purchaſe 
of the writ; for it was the return that gave the poſſeffion of the 
cauſe to the Court. And if one was to continue a latitat for ſe- 
veral years, he muſt get the firſt returned, upon which return 
n you 


2 Salk. 422 


Et adjornatur. 2 Vent. 259. Mich. 


S. 0 
Show. 366. 
Trin. 4 W. 
& M. adjor- 
natur. And 
Holt Ch. J. 
ſaid, that an 
attachment 
ot privilege 
is but as 2 
latzat, and 
not as an 
original. — 
S. C. and 
that it muſt 
be ſhewn, 
that there 
were conti- 
nuances till 
the time of 
declaring; 
and a taliter 
proceſſum is 
not ſufficient 
to ſhew a 


by name of 


L 


See Mod. 
70. Martin 
v. Delbo. 


Lev. 298. 
8 


16 Mod. 


M. 23 & 24 Car. 2. 


rr 
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§. C. 2 Salk. 
473» 4-4: 
Hill. 3 
Ann. B. R. 
ſays, that 


after argu- 


ment, it was 
adjudged an 
ill plea; for 
if it de con- 
fidered as at 
common 
law, there 
was no ſuch 
lea; it on 
the itature, 
the act 15 
not purſued, 
and the 
defendant 
could not 
take uc on 
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you may make your continuances down, though you never 
take out another. Farr. 3. Paſch. 1 Annæ. B. R. in Caſe of 
Atwood v. Burr. f 

9. Action of aſſault and battery; the defendant pleads 13 
effault, &c. infra ſex anno, (which by the ſtatute is limited 
to 4 years) the plaintiſf demurs; the defendant joins in de- 
murrer; and per tot. Cur. judgment for the plaintiff. For 
though this was an argumentative plea, viz. that what was not 
done within 6 years, could not be done within 4 years yet ſup- 
poſe they had joined iſſue, and a verdict had been, that it was 
within 5 years, the Court could not have given judgment for 
the plaintiff; and ſhould ſuch argumentative pleas be allowed or 
countenanced, they would inveigle the Court in their judgment; 
and therefore it was reſolved, that the plea of the ſtatute of li- 
mitations ſhould be preciſe and direF ; for the Court ſaid, there 
was 10 ſuch ſiatuie as to ar an action of aſſault and battery not 
done infra ſex annos; but the ſtatute is expreſs infra qua- 
tuor annos, &c. Whereupon judgment was given ut ſupra. 
11 Mod. 38. Blackmore v. Titherly. 


n; ior guodett culp. infra ſex annos is an iſſue immaterial ; becauſe it may be, the jury might find 
him not guilty, intra quatuor annos, but guilty intra ſex annes. Judgment for the plaintiff. 2 Salk, 
623» 424. Hill. 3 Annæ. B. R. Blackmore v. Tidderly. 
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to. Det was brought in the Palace C:urt, and after ſome pro- 
ceedings there the fx years Repired the defendant ſued a habeas 
corpus, and removed the cauſe in B. R. where the plaintiff declared 


de nous, and the detendant pleaded, that the cauſe of action did 


not accrue within 6 years before the teſte of the habeas corpus 
and this was held to be a good plea, but that the plaintiit 


might reply the ſuit below, and ſhew that to have been within 


the 6 years; not that this ſuit was a continuance of the ſuit be- 
low, but that the plaintiff had rightfully and legally purſucd his 
right; and it ſhould not be in the power of the defendant, to 


defeat or hinder him of a remedy, without any default; as 


where one brings an action before the expiration of 6 years, and 
dies before judgment, the fix years being then expired, this ſhall not 
prevent his executor. 2 Salk. 424. Mich. 6 Annæ. B. R. Mat- 
thews v. Phillips. 

11. In debt, the plaintiff counted pro opere & labore, and that 
the defendant promiſed on 1ft. of April, to pay upon Il. of May, &c. 
Defendant pleaded in bar, nn a//umpfit infra ſex annos. Plaintiti 
replied; that he was beyond ſea ot the time the action accrued, aud 
that the action avas brought within G years after his return. Defend- 
ant demurred. The queſtion was, Whether the matter, ſet 
forth in the replication, brings the plaintiff within the ſaving 
clauſe of the act? The Court was ſtrongly of opinion for the 
plaintiff; but adjornatur. 10 Mod. 205. Hill. 12 Anne. B. R. 
Aubry v. Forteſcue. 

12. In aſſumpſit, the plaintiff counted, that J. S. who is dead 


inteſtate, gave a ncte to him, bearing dale the firfl of December, 
| 1704+ 
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1704: reciting, That whereas W. R. had, at the ſpecial inſtance of 
J. S. lent to R. S. brother to J. 8. 100/. and whereas R. S. had 
given bond to repay it on the 2d. ume following. J. S. promiſed, 
that if R. S. did not repay at the time, he world ; and avers, &c. 
Defendant pleaded cauſa actionis non accrevit, Sc. and verdict for 
the plaintiff. It was moved in arreſt of judgment, that plaintiff 
could not have judgment; becauſe it appears upon the decla- 
ration, that the cauſe of action accrued above 6 years before the 
death of J. 8. It was urged, that the note was only the form 
of the promiſe, and evidence of it; and therefore, if a promiſe 
made without a note be capable of continuance, a promiſe by 
note muſt be fo too. And alſo cited Vent. 191. and Raym. 86. 
But per Cur. there is a difference between declarations upon a 
parol promiſe, and a promiſe by note; in the former, the day is 
not material, but in the latter it is. The iſſue here is upon a pro- 
miſe by this very note, and therefore it is impoſſible in the na- 
ture of the thing, that an evidence of a ſubſequent promiſe, or 
a ſubſequent note, can prove a promiſe by this note. Formerly 
it was held, that the parties ſhould not tate advantage of the ſla- 
tute without pleading it; but now the law is otherwiſe. And 
cited the caſe of DEAN v. Crane, and judgment in the prin- 
cipal cafe was arreſted. 10 Mod. 311. Paſch. 1 Geo. 1. B. R. 
Stafford v. Forſer. 

13. Executor brought aſſumplit on the promiſe of plaintiff to his 
teſtator, and ſet forth in the declaration, that teſtator had been dead 
more than fix years before the action brought, and had a verdict 
but judgment was arreſted, and reſolved by all, that it could not 
be cured by verdict. Cited per Cur. 10 Mod. 313, 314. Paſch. 
1 Geo. B. R. as the Cafe of Dean and Crane. 

14. In affimpſit, the count was rf a promiſe 16 Fan, 1706; the 
defendant pleaded in bar the flalule of hmitations, and that cauſa 
aclianis non accrevit infra ſex annos before the exhibiting of the bill. 
The plaintiff replied, that the bill wuas exhibited 23 June, 1713, 
and that the cauſe of adio did arije within 6 years before the exhi- 
biting the bill. Defendant demurred; but judgment was given 


for the plaintiff, For this being the caſe of a parol promiſe, the 


f k - & 44 2 : 
day in the declaration is not material. 10 Mod. 348. Hill. 


3 Geo. 1. B. R. Cole v. Hawkins. 
„ 15. In cafe the plaintiff declared, and laid damages to 400 l. 
the defendant pleaded the ſtatute of limitations, viz. non aſſump- 
lit infra ſex annos. The plaintiff replied, that he ſucd out a la- 
titat to take the defendant two years before the action brought, 
fir 1;0l. On demurrer it was inſiſted for the defendant, that 
theſe were different ations; for that no man would take out a 
latitat for 1501. and declare ad damnum 4001. It is true, if the 
plaintiff had averred it ta be one and the fame cauſe of action, it 
might be otherwiſe z and ſo it was ruled by the Court. 8 Mod, 
109. Mich. 9 Geo. Holloway v. Thurſton. 
16. It was ſaid and urged by counſel, arg. and agreed by the 
Maſter of the Rolls, that a defendant, inſiſting upon the — 
0 
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1 Salk. 28. 


* 
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of the ſtatute, 5y way of anſwer, ſhall at the hearing have the 
like benefit thereof, as if he had pleaded it. Trin. 1723. 
2 Wms's Rep. 144. in Caſe of Norton v. Turvill. | 


[ 15 I (T) Equity. Relief in what Caſes againſt the 


Statute. 
yeol. 8 Truſt is not within the ſtatute of limitations; per the 
Rat ads Maſter of the Rolls. Trin. 1723. 2 Wms's Rep. 145. 
Lord Hollis, in Caſe of Norton v. Turvill. 
and in the 


note, which was given for it, it was written that the money was to be d% eſed as the Lady Holli- 
feould direct. An action at law for this money being barred by the ſtatute of limitations, a bill was 
exhibited for relief, and the ſtatute of limitations inſiſted upon. But in regard the money was 
Looked upon 25 2 deeftum, and a truſt thereupon to. the lady, a decree was obtained for the 
money. 2 Vent. 345. Paſch. 25 Car. 2. Lord Hollis's Cafe. 

The rule in this Court, that the ſtatute of limitations does not bar a truſt eſtate, 52/ds only as 
between ceftity que truſt and truſtee, nct between ceſtuy que truſt and truſtec on one fide, and firanger: 
en the other ; for that would be to make the ſtatute of no force at all, becauſe there is hardly any 
eſtate of conſequence without ſuch truſt, and fo the act would never take place. Therefore where 
2 c:ituy que truſt and his truſtee are both out of poſſeſſion tor the time limited, the party in pot- 
ſeſſion has a good bar againſt them both. Per Ld. Hardwicke, 7 July 1749. in the Caſe of Lewellio 


v. Mackworth. 


2. A debt beyond the ſtatute of limitations was ordered to be 

paid, becauſe directed to be paid by will. Toth. 115. cites Hill, 

1632. Halſted v. Little. | | 
This Cafe 3. A note was given 1 aſſure lands to the value of gool. por 
1 annum, upen the marriage of a woman with T. 8. for her join- 
Keeper, aſ- ture, and above 20 years after this note was given, the plaintiff 
ted by exhibited n bill in chancery to compel the performance of it; and 
1 upon a demurrer to the bill it was held, that the plaintiff was 
and Jones J. barred by the ſtatute of limitations. Nelf. Abr. 1125. Limita- 
and as © tion, pl. 11. cites W. Jones 417. Row ev. Lord Newburgh. 
— 1 that the promiſe was barred by the ſtatute, but they did not declare their opinion 
Ablolately. Jo. 415. Hill. 14 Car. Row v. Ld. Newbury. | 


4. The ſtatute of limitations was pleaded, and over-ru/ed; 


and this Court, with the judges, were of opinion, that the plain- | 
tiff had no remedy at law, but made a decree for the plaintitt.? 


Chan. Rep. 125. 15 Car. 1. Harriſon v. Lucas. 

5. Where a real and perſona! e/late are both ſubject to payment ef 
debti, if the perſonal eitate is ſufficient, there ought to be no 
further account of the real; but if the real eſtate is expreſs!y 
charged with the payment, then ſo long as it remains ſubject to 
the payment thereof, it will draw beth efiates to an account at any 
time becauſe the perſonal eſtate ought, in the very nature 0: 
the thing, to go in cafe of the real eſtate; and therefore the ſta- 


wte of limitations cannot interpoſe, or be any bar to an ow 
| creo: 


EM, 


CA os era. 


— 
—— 


Limitation. 12 


*y 


thereof. Fin. R. 458. Trin. 32 Car. 2. Davis & al. v. 
Pee & al. 

6. If all the Courts e juſflice are ſhut up, ſo as original can b S. C cid 
filed, yet this ſtatute will bar the action, becauſe the ſtatute is 3 == 
general, and muſt work upon all cates which are not exempted 1: anne. 
by the exception. 2 Salk. 420. in Caſe of HALL v. WyBoRN. B. K. aud 
Trin. 1 W. & NM. B. R. fays, it was fo held by Bridgman Ch. J. _ _ 
in one Bymon's Caſe. | tion wes ol 

ten approved by Holt Ch. J. 


7. Defendant was ordered not to inſiſt en the ſtatute of limita- Denied in 


3 2 8 * 8 the Caſe of 
tions. Per Ld. Wright 2 Vern. 503. Trin. 1705. Gilbert v. Page * 
Emerton. lamy.— 

z Vern. 5 4 


And denied. Ch. R. 205. 13 Car. 2. Cradock v. Marſh. ——Denied. 13 Car. 2. Ibid. 214. 
Hurdret v. Calladon. It, pending a ſuit in chancery, the ſtatute of limitations takes place, and 
the bill is diſmiſſed, as being a matter properly determinable at common law, chancery will not 
ſuffer the ſtatute to be pleaded in bar of the plaintiff's demand. Vern. 73. Mich. 1682. 6 
Anon. —2 Chan. Caſes. 217. Paſch. 28 Car. 2. Anon. [ 12 ] 
If a ſuit be in chancery in dedt tor rent, by leaſe, parol, or ſimple contract, and the ſuit begins 
within time of limitation, and be diſmiſſed after time ot limitation, the Court will vet order defends 
«nt to take ns adcantage of the ſtatute. 2 Chan. Caſes, 217. cites Boſcawen v Boſcawen.—But if 
in ſuch ſuit the party is eyed by att of the Court, as by injunction, &c. it is otherwiſe ; for the act 
of the Court (hall do no prejudice as in caſe of demurrers at law. 2 Chan. Caſes 219, Paſch. 
28 Car. 2. Anon. 


8. Per Id. Hardwicke, there may be a caſe, where the cir- 
cumſtance of concealing a deed thall prevent the ſtatute's barring; 
but then it muſt be a voluntary and fraudulent detaining; for to 
ſay, that merely having an old deed in one's poſſeſſion ſhall de- 


prive a man of the benefit of the act, is going too far, and would 


be a hard conſtruction of a ſtatute made for the quieting 
polleſions. It muſt therefore be an intentional concealment. 
7 July, 1740. in the Caſe of Lewellin v. Mackworth. 


(U) Equity; Dat Proceedings in Equity are 


c it. 


[. THE ſtatute of limitations ſpeaks nothing of h in equity, 
yet theſe are conſtrued to be within it. The caſe of not 

reviving a decree, which is only to accounit, is within all the miſ— 

chief deſigned to be prevented, viz. to ſue a man after his 


vouchers may be loſt, or his witnetles dead. For if the party 


may delay 6 years before he revives his bill, he may do fo for 
26, 36, or 46 years. There can be no doubt, if it be only a bill 
and anſwer, and the ſuit abated, the executor muſt bring bis bill of 
reviver <vithin fix years, elſe the ſuit would be barred; per King 
C. And he ſaid, the reaſon holds {till as {trong in the caſe of a 
decree to account, which is in nature of a judgment qued computet ; 
where, if plaintiff had died, his executor or adminiſtrator could 
not formerly carry it on, as now by the ſtatute he may; and 


though 


—_— 92 5 
— —— — R 


WE. 
Limitation, 

though it may ſeem 2 material 9bjeFion, that aten there is a des 
cree to account, the defendant as well as plaintiff may revive, he 
ſaid, it would however be very hard for equity to force a man 
to revive a ſuit againſt himſelf, at the ſame time that he fwears 
he owes nothing; and therefore directed that the plaintifi 
amend his bill, and defendant his anſwer, to bring the matter 
more ſully before the Court. After which the defendant died, 
and plaintiff brought another bill againſt his adminiſtrator, to 
which the adminiſtrator pleaded the ſtatute of limitations; and 
upon arguing the ſame in Mich. 1727, before his Lordſhip, he 
diſallowed the plea, ſaying, that a 3¼ of revivor after a decree 15 
account is in the nature of a ſci. fa. and not within or barrable by 
the ſtatute of limitations, though the demand ſvemed ts be a very 
ale one, and not to be countenanced. Wms's Rep. 742 to 745- 
Mich. 1721, 1727. Hollingſhead's Caſe. 


N : 


. ů Wonder TO ² VX. 


(W) In Criminal Matters. 
I. PARTY robbed ſhall have an appeal F robbery 20 years 


after the robbery committed, and ſhall not be bound to 


COT ETSY 
nee 


5 bring it within a year and a day, as in the caſe of an appeal of 
| murder. 4 Le. 16. Trin. 26 Eliz. B. R. Doylic's Cate. 
2 Show. 392. 8. C. cited Arg. : f 
2. Statute of limitations is no plea to a ſuit pro vialenta ma- 5 
nuum, & c. but that is becauſe the proceeding is pro retorma- 
tione, and not for damages; and fo at common law it is no plea 5 
L 127 J to an ndiftment for treſpaſs; otherwiſe in an action. Per Holt. 5 
Ch. J. 2 Salk. 424. Obiter. Hide v. Partridge. 3 # 
3. 7 V. 3. 3. No perſen ſball be indifted, tried, or proſecuted for gi, 
treaſon cr mi/prifen of treaſon, (whereby any corruption of blood be: 
may enſue) committed or done within England, Wales, and Berwick C0 
upon Tweed, unleſs the indictment be found by a grand jury, hy. 
within three years after the offence done. 5 J 
Provided not to extend to perſons deſigning Sc. to aſſaſſinate; ( 
nor to impeachments in parliament, nor to counterfeiting the coin, 8 
great or privy ſeal, fign manual, or privy ſignet. writ 
and 
As to more of Limitation in general; ſee Beyond Sta, Sellin,, this 
| and other proper Titles, Litt] 
fel 
8. 
Ons , 
z 
filed, 
dens 
2 not x 
derer 
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Lis Pendens. 


"1 
| 
Lis Pendens. F ö 
(A) Nhat is. See Trial 
8. 2) pl. j 
JF one ſues ent an eriginal returnable 15 Martini, but the It is no full 
ſame is net delivered to or returned by the ſheriff, and as he is depen 
coming to C. B. upon a ſuppoſition that the writ was returned, 1, bas 
he is arreſted by proceſs cut of London, &c. he ſhall not be peared, or 
diſcharged by the privilege of C. B. For no writ or plea is de- been /erved 
na” J - | 1G appear, 
pending in C. B. 9 H. 6. 54 b. pl. 40. s but only 2 
piece of parchment thrown into the office, which may lie there for ever, and never come to à ſuits | 
Abr. Equ. Caſes 39. in Caſe of Moor v. Welſh Copper Company. i 
4 
2. A ſuit is determined by a recovery. Pr. Quare non admiſit, | 
pl. 1. cites 34 H. 6. 41. 1 
3. A writ is pending preſently upon the purchaſe thereof; | 
for if a ſtranger purchaſe the land before the return thereof, it 1s | 
amperty. Cro. E. 677. in Caſe of Arundell v. Arundell. | 
4. A ſuit can be ſaid to be begun and depending all upon the | 
{me day. Cro. E. 858. Barnes v. Greenwell. | | | 
5. Where the original eo77t comes out of the chancery, and 
s returnable in the C. B. or B. R. there, in as much as f ori- 
7 ginal comes clit of another Court, the C. B. or B. R. has no record "1 
1 before the return of it; but where proceſs iſſues out of the ſame 1 
4 Court, and is returnable in the ſame Court, there the ſuit ſhall 4 
5 be ſaid depending before the return or ſerving of ſubpæna. | 
5 Rep. 47. b. Littleton's Cafe. 4 
; 6. Where an original wri is purchaſed ou? of chancery, re- 2 Sid. $8; ; 
ly tunable in C. B. or B. R. in fuch cafe, after the return of the 4 
writ, it ſhall be ſaid pending from the day of the teſte of it, J 
and if the tenant alien before the return, and after the * ze/te, | 
>, this ſhall be ſaid an alienation pending the writ. 5 Rep. 47. b. | 
Littleton's Caſe.—48 b. Drywood's Caſe. S. P. 
7. An action (hall not be ſaid to be depending till the bail 18 ö 
led, Vent. 135. Tatlow v. Bateman. 2 Lev. 13. 8. C. 1 
8. Sebpena ſerved, and bill filed is a lis pendens againſt all per- * 1 4 


ons; but the ſcrvice of a ſubp:ena, without a bill's being actually 
tiled, makes no lis pendens; but the bill being filed, the lis pen- 
dens commences from the ſervice of the ſubpæna, though it be 
not returnable till the next term, and though the party lives 
derer ſo remote. See Vern. 318. Paſch. 1685. Anon. 

9. A ſuit commenced by /atitat for a falſe return of a member 


is Vol. Xv. M of 


Sheen. 
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tentione to declare in action. 


Lis Pendens. 


of parliament is a good commencement of a ſuit, by three 
judees; contra Holt. 12 Mod. 26. Culliford v. Blanford. 

10. Where the ſtatute of limitations 1s pleaded, the plaintiff 
may reply, that he purchaſed a /otitat within the time, ea in- 
I Sid. 53. And this thall fave 
his being barred. Holt agreed that caſe, becauſe it was t ſave 
an old right of action veſted z but he never knew an inftance, 
where ſuing out a latitat did fave a limitation of an action of 
debt upon a penal fiatute ; but the time of commencement ought 
to be reckoned from the filing the bill. Beſides there was no 
need of ſuing by bill for ſuch penalty, but it might have been 
by original. But notwithſtanding judgment was pro quer' by 
the other three. 12 Mod. 27. cites Hall and Wymark's Caſe, 

11. It was pleaded to an action in B. R. that there was ano» 
ther action for the ſame cauſe depending in C. B. nul ticl record 
was pleaded; rejoinder was that defendant had di/continued the 
action in C. B. Detendant demurred, and reip. ouſter awarded. 
12 Mod. 367. Marley and Blunt. 

12. A bill, aohich is not ts be brought to a hearing, ( as a bill fit 
perpetuating the teſitmony of witneſſes to prove a vill of a real eſlate, 
in which no relief is prayed) is not ſuch a bill as can properly 
create a lis pendens, ſo as to affect a purchaſor claiming under one 
of the parties, after the filing the bill: but it is ſuch a ſuit, 
wherein the proceedings under it, when they are rightly car- 
ried on, muſt affect thoſe who claim as purchaſors under one of the 


— Parties after the filing of the bill. Per Lord Chancellor. Barn. 
Chan. Rep. 454. Paſch. 1741. Garth v. Crawlſord, 


(B) The Force and EfteCt of it. 


1. 1 F a purctaſe be made in chancery under a decree there 9 # 
reverhon expectant on an eflate for life, and then the tenant jor 
life dies, {ach purchaſor ſhall not be drawn to take his money 
again with intereſt, notwithitanding the pretence of pendente 
lite. Per Cur. Sce Chan. Rep. 71. to 76. Kennedy v. Vanlore. 
2. Lhe rule for binding titles pendente lite (which is the rule 
of practice at this day) was the Ld. Bacon's rule, and that rule 
is, that lis pendens bind, if it be in full proſecution. Arg. Chan. 
Caſes 151. And Ld. Keeper ſaid, that it is not form, but tit 
ſubſtance of a decree, that all be bound that come in pendente 
lite. Ibid. 152. Mich. 21 Car. 2. in Caſe of Style v. Martin. 

3. A. purchaſed and paid the ſame day that the bill was exhibited $ 
vet {ft bis purchaſe, though he had ne tice of the ſuit. Mich, 
OW; 2. Chan. Caſes 301. cites it as Sir Robert Aultins 
Cale. 

4. Where a man is to be affected with a lis pendens, there 
ought to be a cloſe and continued proſecution with actual note 3 
you may affect any one by an original bill, but as to notice 
purely by a lis pendens, you ſhall not afe# any one who is 7 
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notice: 
notice 
is not 


party 


Lis Pendens. 


party to the ſuit by an original bill, unleſs the former cauſe has 
procceded to a decree. Per Ld. North. Hill. 1684. Vern. 
286. Preſton v. Tubbin. | 

5. If the ſuit be proceeded in with effect, the intereſt of all 
perſons that come in pendente lite, though they are no parties to the 
ſuit, ſhall be bound and avoided by a decree in that cauſe ; 
per Solicitor General. Vern. 287. Hill. 1684. Preiton v. 
Tubbin. | | | 

6. A purchaſe after a bill filed, and ſubpena ſerved, and defend- 


ant in contempt for not anſwering, though without actual notice, and 


for a valuable conſideration, will be ſet aſide; and this is in imi- 


tation of the common law. But in caſe of a fair purchaſe with- 


out notice, the plaintiff will be held to ſtrict proof; and there 


being ſome defect in part of the proof on the plaintiff's fide, 
the Court refuſed to give him leave to amend or make any new 
proof after publication. But a purchaſe pendente lite, without 
any valuable conſideration, and to avid and elude a degree, ought to 
be highly diſcountenanced ; even though the alienation be made 
for never ſo good conſideration, per Ld. Ch. King. But his 
lordſhip ſaid, that though this Court will oblige all to take no- 
tice of its decrees, as much as of judgments, yet there ſeems not 
the ſame reaſon as to the filing of a bill, which is often kept in 
the Six-Clerks deſk, and by that means difficult to get notice of 
it; and diſmiſſed the bill; but being only becauſe of a flip in 
proof, it was to be without coſts. Trin. 1728. 2 Wms's 
Rep. 482. Sorrel v. Carpenter. 

7. The pendency of a bill in chancery relating to an infant's 
eſtate is notice to all the world of the infant's being a ward 7 this 
Court, ſo as to make perſons concerned in the marriage of ſuch 
ward without leave of the Court guilty of a contempt, though 
they had not any actual knowledge of her being ſuch a ward. 
Barn. Chan. Rep. 407. April 6, 1741. Moor v. Moor. 


(C) Pleadings. 


l. ACreptance of a part of a debt on bond pendente billa goes in 
: bar, and not in abatement ; for the plaintiff for this part 
is barred for ever, and this receipt is a lawful act; but an entry 
pending the writ ſhall abate it; for it may be unlawful. Cro. 
E. 342. Mich. 36 and 37. Eliz. B. R. May v. Middleton. 

2. A. pleaded that he was a purchaſor for a valuable con- 
ſideration without notice of any incumbrance z but it appearing 
that the purchaſe was made pendente lite, the flea was over- 
ruled, and a decree to reconvey and deliver the writings. Fin. 
R. 321, Mich. 29 Car. 2. Fleming v. Page and Blaker. 

3. Legatee infant ſues in a court ecclefraftical, and pending 

at fuit, ſues in chancery ; the former ſuit depending being 
pleaded, the plea was wan for there is no ſuch — 

12 or 
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Bef:re this 


act it was 
rot felony 
for a lodger 


Lodger, 


for the infant's advantage, as here, and poſſibly not for intereſt 
if placed out, and for bringing in account here, &c. Hill, 
33 & 34 Car. 2, 2 Chan. Caſes 85. Howell v. Waldron, 


* 'L Odacr, 


* 8 — 


(A) Lodger or Gueſt in private Houſ-s. // 15 
conſidered as ſuch; and his Power. 


1. Ledger has a paſf ry right againſt all ſtrangers, and even 
| the landlord himielf; and it he comes and takes goods 
out of the room, an action of treſpaſs lies; the key of the room 
being given is more than a bare uſe, ſuch as a gre has. It 
is an intereſt not determinable, but at a week's end. Arg. 
Show. 51. | 
2. In an account no allowance ſhall be for diet, where the 
plaintiff came as à gueit at the delendant's /nvitatign, Mich, 
1681. Vern. 19. Arundel v. Roll. | 
3. The defendant had a 4nd from the plaintiff or gol. ir 
1694, and in 1685, the defendant ledged and dicted with the plains 
tiff, and in 1699, the defendant brought an action at law en the 
bond, againſt the plaintiff who brought this bill to have n diſcount 
for the diet and lodging, and though there was no agreement for 
that purpoſe, and ſuch length of time paſſed, yet the Matter of 
the Rolls decreed it to an account, and ſaid, that to it honld be, 
if the defendant had been a bankrupt, and the plaintiff {hould 
have had a diſcount againſt the commiſſioners or athgnees, and 
that a diſcount was natural juſtice in all cafes. Hill. 1699. 
Abr. Equ. Cafes 8. Arnold v. Richardſon, 1 


(B) Favour'd or Punjhed, 


f. ] Ardierd in private-houſes is not anſauerable for loſs of lodger's 
goods. 5 Mod. 428. Arg. 

2. 30 4. & M. cap. g. enacts, That if any perſon or per- 

ens ſball take away with an intent to ſteal, inibegil or purloin any 


chattel, bedding, or furniture, which by contract or agreement be 
; | jy 
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Longitude, IT 369 


or they are to uſe, or ſhall be let to him or them to uſe in or with ſuch totake away 
tdoings ; ſuch taking, imbezelling, or purlaining, fhall be to all in- the land- 


"gy lor d' goods, 
ents and purpoſes taken, reputed, and adfudged to be larceny and fe- th with 
lony, and the offender Mall ſuffer as in caſe of felony. deſign to 


fteal them. 


s Mod. 428. Parkhurſt v. Foſter. 1 Salk. 288. S. P. & C. Show. 50. the King v. 


Meers. S P.— Kelyng 24. Raven's Caſe. Ibid. 81. S. P. Butlee there that Keling after 
was cf another opinion. Ibid.- It feems not to have been clearly ſettled before this ſtatute, whe- 
ther a ladger, who |t-e the furniture of his lodsings, were indictable as a felon, inaſmu h as he 
h:da kind of ſpecial property in the govds, and was to pay the greater rent in conſideration of them; 
but if it nad appeared cicarly, from the whole circumttances ot the caſe, that the firſt intention of 
the party in coming to the houl: was not to have the conveniency oi lodging in it but only under 
the colour thereot ta have the better opportunity gi rifling it, and to evade the juſtice of the law, by 
endeavouring to Keep out of the letter oi it by gaining a poſſeſſion of the goods with the conſent of 
the owner, Serjeant Hawkins fays, he cannot fee any good reaſon, why ſuch a perſon ſhould not be 
eſtee med as much a felon as a mere ſtranger inaſmuch as his whole detign was to defraud the law, 


have been gained it the truth had appeared, which the party ſhall get no advantage dy falſifying: 
and it brings a contempt upon the juitice of the nation to lutfer its laws to be evaded by ſuch little 
gourr,Vances, However this qucition is now iettled by this act. 1 Hawk, Pl. C. 91. Chap, 33.f. 10. 


(A) Longitude, 


1. 12 Aun Se. 2.  Ppoints certain commiſſioners for examining 


and judging of all propiſals for the diſcaver- 
| ing the longitude at fea. 

S. 3. Gives to the firſt diſcoverer of any method his executors, ads 
miniſtrators, and aſſigns, 10,0001. if it determines the longitude ta 


cap. 15. /. J. 


ene degree of a great circle, er 69 geographical miles ; 1 5, oo. if 


it determines the fame to tas thirds of that diflance ; and 20,000 J. 
if it determines the ſame to one Þaif of the diſtances, ts be paid as 
therein directed. | 

And by ſ. 5. If any ſuch propsſul ſhall n:t be found of /7 great uſe 


as aforementioned, yet if the ſame, in the judgment of: the com- 


e"i[ſrners, be found of conſiderable uſe to the publict, the authors ſhall 


tave ſuch leſs reward as the commigroners ſhall think reaſonable, to be 
paid by the treaſurer of the navy. 
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131 CLunatick, Mon Compoz, and Jdcot, 


Lunatick, Mon Compoe, and Ideot. 


(A) Cuſtody, Who ſhall have it, and how. 


3 1. 17 K. 2. 9. EN acts, That 7he king ſhall have the cuflody of na- 
Gs thing Prerog. Reg. tural fools, taking the profits thereof without 
ſhall have 4va/t, aud finding them neceſſaries, of wh:/e fee ſoeder the lands be 


the cuſtody den, and after the death of ſuch idecte ſhall render them to the 


— right heir, ſe that the lands all net be fold, nen the heir diſiuberited. 


ring their 
lives. Dalt. 
Juſt. 98. cites Stamf. 34, 35. But he ſhall find neceſſaries for maintenance of the ideot, his 


wite, children and family. Ibid. cites Stamf. 35. 37. 


2. 17 E. 2. 10. Prerig. Reg. enacts, That the king ſball pro- 
vide that the lands of lunaticks be ſafely kept without avaſt, and they 
and their families (if they hade any) ſhall be maintained with the pre- 
fits theresf ; and that the reſidue be kept for their uſe, and be delivered 
unto them, when they come to right mind, fo that the lands fhall net 
be aliened, neither fhc!! the king have any profits thereof to his can 
we; but if they die in ſuch gate, the refrdue ſhall be diſtributed for 
ther fouls by the advice of the ordinary. 

3. Dean of Pauls was lunatick, the archbiſhop of Canterbury 
ſhall have the cuſtody of him. D. 302. b. marg. pl. 46. cites 
Temps H. 8. Pace's Caſe. 

D. 25. b. 4. It was found by office that F. was a lunatick, for which 
E 3 p the king ſeiſed his lands and his bedy, and committed the cuſtody 
Fitakerbert thereof to one H. uamdin he ſhould be a Junatick, 79 take the 
thouzht the profits to bis own uſe, rendering rent, & c. And now in treſpaſs 
1 „ H. prayed aid of the king, et non allocatur, becauſe the patent 
account is void; for the ling cannot grant the lands of a lunatick to ano- 
when he ther to take the profits to his own uſe; becauſe himſelf 7s 1 in- 


Fomes to be . , < 1 8 "I 
ee 0 titled to them, otherwiſe than to ſuſtain the perſon of the lunatick, 


ri, fed tuit His iſſue, m_- and family, and to give the ſurpluſage to the luna# 
n-zatum-— tick when he recovers his memory. But otherwiſe it is of an 


_ e det ; for the king there ſhall have the profits to his own ulc, 
Eendl. 17. making allowance to the ideot for his keeping. Mo. 4. Hill, 
p!. 23.5.C. 28 H. 8. Rot. 420. Frances v. Holmes. 


Ard. 23. | h 
pl. 49. 'S. 3 S. C. cited 4 Rep. 127. b. in Bryz*tzy's Caſe; and that if one be appointed 


by the king, or if one of his own head takes upon him to meddle with the lunatick's affairs, he is 
only a5 a baily to the lunatick, and ſhall be accountable as ſuch to the lunatick or non compos mentis, 
iis executors or adminiſtrators, and cannot cut trees but for neceſſary houſe: bote, plow-bote, and 
cart-bote, and to repair ancient pales, aad what a baily may do, he may do, and no more. S. P. 
and that if the lord of a copyhoid-manor commits the cuſtedy of a lunatick copy holder, ſuch com- 
piittee cannot bring trofpaſe in his own name, becauſe he is only as a ſervant. —And it was clearly 


@,reed in the Court of ward:, that an idcet cop ybolder ought not to be ordered in that Court for his 
a Copy. : 
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Spyhold, but in the Court of the lord of the manor. D. 302. b. pl. 46. Trin. T2 Eliz. Anon. 
Ard it is there faid in the marg. that in the time of King H. S. one Pac DEAN or Pavis was 
in cuſtody ot the archbiſhop of Canterbury, being lunatick, and that it was a queſtion in the Court 
of wards, who ſhould have the cuſtody, and upon precedents ſhewn, the archbiſhop had him in cu 
tody, and not the King; and lays that this Cafe was cited by Mr. Eyres, in a reading af 


Lincoln's Iun. 


5. An ideot, that is a copybo/der, ſhall not be ordered in this 
Court as to his copyhold, but in the Court of the lord of the 
manor. D. 302. b. pl. 46. Trin. 13 Eliz. in the Court of 
wards.— And the ward of the land and the body was com- 
mitted by the ſbeaανjEd. Ibid. 
6. Lord of a manor hath not power to diſpoſe of the copyheld | 132 J 


of a lunatick, without ſpecial cuitom ; per Cur. Hut. 17. — 4 1 
4 no 

| : have thecuſ- 

tody of copyhold lands of an ideot. Hard. 424. cites 4 Rep. 126. Beverley's Caſe. * Dalt, 


Juſt. 95. cites 8 Rep. 170. 


7. The oppsinting this or that perſon a committee is a matter 1 7 % 
of prudence, and not of right; and a ,der of the half-blood was iſted, that 


; there is not 
denied to be made committee; becauſe, though ſhe will not be the fame 


intitled to inherit the real tate on the lunatick's death, yet ſhe objection 


; 488 * : 2 
will be intitled to the adminiſtration of the perſonal eſtate, and — 3 


ſo concerned to outline her; per Finch C. Mich. 29 Car. 2. of the luna- 
2. Chan. Caſes 239. Lady Mary Cope's Caſe. ück on Ace 
a count tar 
perſonal eftate, as there is againſt the heir with regard to the real eſtate, becauſe the perſonal eſtate 
may increaſe, and probably will, by good management during the Junatick's life, ſo that the longer 
the lunatick lives, the better it will be for the next of kin, and conſequently for their “ intereſt to 
prolong the lunatick's Ife. .d. C. King granied the commitment accordingly of the perional eſtate, 
and all parties agreed that the commitment of the real eſtate ſhould go to J. S. a ne:ghbvuring gen- 
tie man of a fair character, who was likely to manage it to the beſt advantage, 2 Wms Rep. 544. 
Trin. 129. Neale's Caſe. 
* S. P. by Ld Ch. King. 2 Wms's Rep. 538.) Mich. 1731. Ex parte Ludlow. 


8. Cigſgady of a lunatick ſhall never be granted to one that will 
make gain of it. Mich. 29 Car. 2. 2 Chan. Caſes 239. Lady 
Mary Cope's Caſe. Grant of the cuſtody of a lunatick 
abſque compato is void. Hob. 153. cites D. 26. And 23. 
Frances's Caſe. Mo. 4. 9. C. | 

9. If the cuſtody of an ideot may by patent be granted to a 6 Chan. 
man his executors, adminiſtrators and aſſigns; per Lord Ch. 88. 
Nottingham, it ſeems not. Vern. 9. Mich. 33 Car. 2. Prodgers North K. 


ov. Fraſier. directed the 


| validity of 
the patent to be tried at law, Vern. 127. Hill. 1692, S. C,——lt paſſes an intereſt coupled with 
a trult, 3 Mod. 44. Prodyers v. Fraſier. . 


10, An Iriſh peereſs was committed to the Fleet by Ld C. 
Parker for not producing the lunatick according to an order of 
Court, and being inſtrumental in removing him from place to 
Place, to evade his being produced. But his lordthip ſaid, that 
if upon the producing him he ſhould be found a lunatick, his 
wife muſt have the commitment of his perſon, and alſo an allowance 


Suitable to his late and quality: and that the eſtate muſt all be ac- 
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counted for; and His perſonal late, upon his death without children, 
will go one moiety thereof to her. Note, afterwards a jury found 
him a lunatick, and the cultody of his perſon was granted to hie 
wite, ſhe — diſcharged from her commitment. Wms's 
Rep. 9501, . Trin. 1722. * Wenman's Caſe. 

ti. W Rag 9055 perſons equally kin to a feme lunatict, the ene a 
man, and the cther a woman, Kg ncither of them being heir at 
law to the Junatick, contend for the cuſtody, and the objections 
againſt the one are no tronger than againſt the other; Ld. Ch. 
King granted the cuſtody to the woman, as being of. the ſame 
ſex, and ſo proba bly better knowing how to take care of the lu- 
natick, and in this reſpect be more tender of her; and though 
the equality of kindred ſeemed to intitle both, yet having found 
by experience, that granting it to two had proved inconvenicnt 
by occaſioning law -ſuirs, and putting the eſtate to great ex- 
pence, he granted it to the one only. 2 Wms's Rep. (635. 
Mich 1731. Ex parte Ludlow. 

12. Though a father deviſes the cuſiody of a lunatick, who is 
Beyond the age of 21, the will is void, and the deviſee thall not 
pp 2 Wms's Rep. (638.) Mich. 1731. Ex parte Ludlow, 

13. The cuſtody of a Junatick's eſtate was granted to the 
b:ftand and wife, the wife be ing next of kin to the lunatick. dhe 
died. The Lord Chahcellor held, that the buſband”s right to 
the cuſtody of the lunatick's eſtate is determined, it being a joint 
grant, and a meer authority without any ere 3 and ſaid, ic 
had been ſo determined in IL King's time. Sel. Chan. Cafes, 


in Ld Talbot's time. 143. Mich. 1735. Lyne's Caſe. 


(E) Preoer of the Commiltce. And Allowances. 


I. c HE Ling ſhall have to his own uſe (and therefore may 

leaſe rendring rent) all the pofſeihons of a fool natural. 
(not of any other ideot) during his ideocy ; but not that to 
which he has zitle of entry er action; and theref- 2 upon ofhce 
found, that the anceſtor of the ideot died ſeiſed of the eſtate 
tail, it is fuſhcient to traverſe the dying ſeiſed; for this only in- 
titles the king. Finch. 43. 

2. |! he king cannot grant the prefits of the lands of the Iunat: ch, 
to another to his own uſe, but of an ideot he m ay. Mo. 4. Hill. 
28 H. 8. Frances's And. 23. S. 8. — 8 Rep. 170. 
Finch. 43. 

3. Copyhelder for life becomes lunatick, and A. his couſin 


foxves bis land ; afterwards the lord grants the cuſtody to B. and A. 


takes the corn to the ule of the junatick, and B. brought trover 

and converſion in his own name but per Cur. he ſhould have 
brought it in the lunatick's name und as this caſe ſtood, neither 
the lord nor the committee have any thing to do to meddle with 
the corn. Noy. 27. Hill. 13 Jac. C. B. Cox v. Dawſon. 
| 4. The 


| ſeed, clothing, and phyſick ; he ſhould account daily betore a maſter, 
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4. The all:wance (according to the quality and eſtate of the Chancery is 


lunatick) mult be liberal and honourable. 2 Chan. Caſes 240. ©. 2 
Mich. 29 Car. 2. Lady Mary Cope's Caſe. fit and com- 
fort of the 


lunatic where no creditor complains, and not to heap up wealth for his executors or next of kin; 
per Lo:d Macclesfield. 2 Wms's Rep. 262. Mich. 1724. Juitice Dormer's Caſe. 


5. No committee of a lunatick ſhould get 6d. by him ſave for 2 127. 
. Ver- 


: OT ley's Caſe. 
and the overplus be placed out on ſecurity where the adminiſtra- The ual 


tor of the Junatick might know how to find it; per Finch — _ + 
7 g3 * ny — 7 ca ce to 
Chanc. 2 Show. 172. 33 Car. 2. Progers v. Fraſier. — 
| | the account 
to he yearly made befoze the maſter, 2 Chan.. Caſes 241. Mich. 29 Car. a. Lady Mary 

þ 2pe's Calc, | | 


6. Committee of a lunatick cannat mate leaſes, nor any ways Ley. 47, 
icwber the lunatick's eſtate without ſpecial order of this Court, C 
where the profits are not ſuthcient to maintain the lunatick ; nor 
mall any allowance for improvements, or buildings on the luna— 
tick's eſtate be made him. Vern, 262. Mich. 1684. Foſter v. 
Merchant. 

7. Keferred to a matter to examine and report what mainte- 


nance was reaſonable to be allowed for lunatick's ſon, ut ſup. 


8. 4 Ces. 2. 10. Jdeots or their committees, how enabled to con- See this ac 
dey truſt eſtates. | | a (K. 


(B. 2) What Iereſt the King has in his Lands, &c. 


JT is ſufficient if the king be anſwered of the poſſeſſhon, * Dale. Juſt, 
becauſe though the ideot had 270 of action to the land by Pin. La. 

way of entry, or by action, yet if he had quot poſſeſſion the king ſhall g,, 
nt have cuſtody of the land, and ſo ſee that of a choſe in action [ 134 J 
by idcot, and not in poſſeſſion, the king ſhall not have it. Br. 
Choſe in Action, pl. 12. cites 1 H. 7. 24. at the end. 

2. The king ſhall be anſwered of the iſſues of the land of an 
ideot but from the time of his title found by office. Dalt. Juſt. 95. 
cites 8 Rep. 170. and Stamf. 84. and 38. 

3. Ihe king ſhall have the lands 79 his own uſe and may let the 


* ſame to farm rendring rent, Dalt. Juſt. 95. cites Finch. 95. 


(C) 44ions or Suits in Right of Lunatick. I Ste cm) cox 
whoſe Name, and where he mult be Party, v. Dawſon, 


J. A Eunatick [was ordered] to anſwer by his friend. Toth, 
227. Cites Mich, 15 Car. Thomas v. Howorth. * 
| 2+ c 
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2. The cuſtody of a copyholder, that was a lunatick, was 
committed to J. S. and a zre/pa/s was done upon his land; the 
Court was of opinion that the a! ſhould be brought in the 
lunatici”s name. Poph. 141. Anon.—Hutt. 16. S. P. and ſeems 
to be S. C. | | 


Tt was over. 3. Where committees of a lunatick ſue for any thing in the 


- ring right of the lunatick, in ſuch caſe the committee as well as the 


tick 's being Junatick is made party. Chan. Caſcs 19. Hill. 14 & 15 Car. 2. 
made a party 

Chan. Caſes 112, Mich. 20 Car. 2. Palmer v. Parkhurſt. ——Where a ſuit is on the lunatick's 
behalt, he muſt be made a party. Chan. Caſes 1:3. Mich. 21 Car. 2. Attorney General v. Wool- 
rich. — Unlefs where it tends to izelrify himſelf, Chan. Caſes 153. cites Smith's Caſe. Actions 
onght to be in the Iunatick's name. Nov. 27. Cox v. Dawton.—A lunatick ſhall have a guare im- 
gedit in his own name. Hutt. 156. cites it to have been fo ruicd, —Noy, 29. cites it to have been fo 
adjudged. — Committee may bring action of debt for rent due on a leaſe made by the lunatick befoze 
he was iunatick, D. 302. b. marg. pl. 45. cites 33 Eliz. B. R. Sowper v. Goodbody. 


Br. Izeot, 
pl. 1. - cites 
33 H. 6. 
18 Br. 
Cazcen, pl. 
8. cites 33 
H. ©. 18. 


But in a 
ike caſe 


where de- 


fendant de- 


murtred be- 


cauſe the 
Junatick was 
not made 
= party the 
demurrer 
was ruled 
good, the 
Fd. Keeper 
geclaring 
That it was 
as neceſſary 


to make the 


Junatick a 


*party as an 


in tant where 
a ſuit was in 
his behalf; 
but in caſe 
of an idee 


it muſt de 


etberw ſe ; 


235 J 


(C. 2) Actions, Suits, &c. by or againſt a 


Lunatick. 


1. AN ideot ſhall t be received to plead by guardian, ner 

Frochein amy, but it ſhall be always in proper perſon in 
every aclion brought againſt him, and he that will plead the beft 
plea for him ſhall be admitted. F. N. B. 27. (G) cites P. 
33 H.6. 20. and 12 E. 2. | 


2. A. in 1664. 2vas found a lunatick, and had lucid intervals, 
and that he was lunatick in 1647. and that during his lunacy he 
was prevailed upon to af/ign a debt, which he did under colour 
of ſatisfaction, and which was ſuggeſted not to be valuable; 
upon a bill brought in behalf of the lunatick the defendant ſaid, 
that the ſaid debt was aſſigned in payment f purchaſe money for a 
manor bought of defendant by the lunatick in 1656, at which 
time A. was not Junatick but did uſually buy and fell &c. 
Upon hearing the cauſe by Tirrel J. when all the matter ap- 
peared as above, he ordered defendant to account and ſatisfy the debt 
with damages, but directed nothing as to the defendant's having 
the manor again, or any account of the meſne profits. It was 
inſiſted that the lunatick in cafe of a bill brought for his benefit, 
as in this cafe, ought to be * made a party; but that opinion was- 
over-ruled by the judges, and the lord keeper upon a re-hear- 
ing. But his lordſhip. fayed the paſſing the decree and gave liberty 
to the defendant to traverſe the inguiſitian. Chan. Caſes 112. Mich. 
20 Car. 2. Attorney General on behalf of Smith v. Park- 
hurit & al. 


but a Junatick may recover his underſtanding, and then he is to have his eſtate in his 
own diſpeſal. Chan, Cafes 15;. Mich. 21 Car. 2. Attorney General on behalf of 


Woolrich v. Woolrich. — But the book notes the difference between the two caſes, viz. that Sir 
Caſe was to be relieved againſt an act done by the lunatick himſelf in aſſigning a debt he being : lu- 
ratick at the time; ſo that his being a party had been to ſtultiſy himſelf, which the law does not ad- 
mit; 20d quaze bow it can be dont by information ou his behalf? But in Bzvaxiz)'s Caſe. 


4 Nep. 
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4 Rep. the king has the cuſtody of the perſon, lands, and goods of the ideot, ſo as to provide for 
him and to prevent alienation, and theretore by /ci. fa. may avoid a feoffment and ether diſpefition 
wade by the idect, But the hook ſays that that is no breach ot the rule that a man cannot de ad- 
mitted to ftultify himſelf ; becauſe the ideot is not party to the record in a ſci. fa. and that in that 
eaſe it is the ſame thing, and the writ the ſame as to the alienation of non com pos, or a lunatick, or 
ideot, and the king ſhall protect thoſe that cannot protect themſelves; and the alienation of a nog 
compos as well as of an ideot, being found by office ſhall be avoided, and that he ſuppoſes it was upon 
that ground thoſe bills were founded ; for the Court declared thoſe bills proper to be brought by the 
Attorney General. And that in Woot. K ich's Caſe the bill was to be relieved upon a marriage 
agreement for the lunatick's benefit before his Iunacy, fo that his being a party to the bill did not 
tend to ſtultify kimfelf and might be the reaſon why he ſhould be a party to it ; and the other bill 
tending to ſtultify himſelf might be a reaſon why he ſhould not be a party to it. Chan. Cales 


1535 154. 


3. If a ſuit be againſt an idleot after inquiſition, the ideot 
cannot plead it, but the king ſhall ſend a ſ#per/edeas to the judges 
ſuggeſting the inquiſition. Arg. Parliament Caſes 153. in Cate 
of Leach v. Thompſon. 

4. An ideot cannot bring any appeal whatſoever. 2 Hawk 
A. C. 162. cap. 23- £ 32. 

5. An ideot or non compos at the time cannot be an ape 
prover. Becauſe no ſuch perſons ought to be admitted to take 
the oath before the coroner withcut which there can be no ap- 
provement. 2 Hawk. Pl. C. 205. cap. 24. f. 5. 


(C. 3) Illeot bound by what Accs. 


1. F! NE was levied by ideot a nativitate, who dies; the uſe — 
ſhall be to the conuſee. 2 And. 193. Lewis v. Winne, — wandt = 
though after found ſo by office. 12 Rep. 123. Mich. 12 Jac. abled to levy 


1. A the fine, he 
Mansficld's Caſe ſhall not be 


diſabled to lit the ſes which are but the acceſſory, the fine being the principal. 12 Rep. 133. 
Mansfield's Caſe, 


2. Infant runs parallel with an ideot in all caſes but this, viz. 
that an ideot is not admitted to diſable or ſtultify himſelf ; 
p Holt. 3 Salk. 301. Hill. 9 W. 3. B. R. Thompſon v. 

each. ; | 

3. There is a difference between a fe:ffment and livery made 
prepriis manibus of an ideot, and the bare execution of a deed 


aby ſealing and delivery thereof, as in cafes of ſurrenders, grants, 


releaſes &c. which have their ſtrength only by executing them, 
and in which the formality of livery and ſeiſin is not ſo much 
regarded in the law, and therefore the feoffment is not merely 
void but voidable; but ſurrenders, grants, &c. by an ideot 
are void ab initio. Carth. 435. Hill. 9 W. 3. B. R. Thomp- 
fon v. Leach. | 
4. Before office found the king cannot avoid the alienation of an 
ideot, and after office the practice is to ſue a /ci. fa. to him in 
poſſeſſion, or the alienee. Arg. Parl. Caſes 152. in Caſe of 
Leach v. Thompſon.—Fitzh. tit. Scire facias, pl. 2. 106. 

5. Even 
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The king 5. Even after an ofice the king cannot have the profits from 
Mail have . 4 3 5 ö 

ve profe; the time of the al enatin. Arg. Parl. Caſes 152. Ibid. 


but only from the time of the office, and no precedent * be found, that the king was anſwered cf 
the meine profits before the office found, but only after the ofiice, and fo the Quzre in Stanit. Pre. 
10g. Reg. tol. 34. b. is well reſolved. 5 Rep. 170. b. Tournſon's Caſe, 


&c. of Lunatick, confirmed 
or avoide ed. 


(D) Als or Grants, 

LET | s made to A. and letter of attorney to B, 

is then au,, memrie, to make livery, which after- 

wards is made by B. bei then non caps yet it is a good 

livery; bec auſe A has re/aticn to the authority before. Cro. E. 
447. Mich. 37 & 38 Eliz. C. B. in Caſe of Jennings v. Bragg 

2 3E-N Junatick or non compos ler a frne of lands, the 5 ye: rs 
begin at his recovering his ſenſes, and he muſt brir ng his action 
within; years after, and in pleading he ſhall ſhew, that at the 
time of the tine he was non ce ompos, and all the ſpecial matter; 
but if he die without recovering his ſenſes, bis heir ſhall have Alus 
action or make his ez/ry when he will; ; for he is excepted ont of 
the act, and is bound to no time, So of being cover fea, 4 Rep. 
125. b. Paſch. 1 Jac. B. R. Beverley's Caſe. 

2. After 20 years and 2 purch ales Chancery thinks it not pro- 
per to examine a non compos me: itis, and diſmiſled the bill, 
Chan. Rc; p. 40. 5 Car. 1. Winchcomb v. Hall. 

4: The defe: ant pleads a fine levied by a lunatick; over-ruled 

Trin. 15 Car. and an order too for a comming: to examine 


Fs 
ex a lunatick or not. Toth. 167. Sacheverel v. Bri- 
mington. 

5. Yoluntary cone: eyance to 1 ho was couſin germa 
equally with the plaintiff, by one that was not lunatick, but ank 


a perſon of a weak unde ele who could read, and taught a 
child to read, was ſet aſide, by Finch C. 2 Chan. Caſes 103. 
Paſch. 34 Car. 2. W hite . Small. 


12 Mod. 6. It he grants a rent, and grantce diſtrains for the arrears, 
**7 C. he may bring treſpaſs, per Cur. 3 Mod. 310. Thompſon v. 
2nd L. Lea ch 


. and 
F. per Cur. the books ſay generally, that his deeds or bonds are not void; 

. 5. p. but that mult be underſtood as that theobiigor cannot plead non 
eff faflum ; becaule it appears to be a deed fairly executed, but it 
N e 10 of no force, becauſe of this latent defect or incapacity, which 
and in view the law requires ſhould be pleaded and put in iſſue ſpecially; 
ef thecoun- and ſo are 4 his acts in pats, except his feoffments and liver and 
ys = ſciſen, and thoſe are only voidable. The reaſon is, becauſe of 
micht have the reſpect the law gives to a feoftment, on the account of its“ 


aitervwards 2 ſolcmnity in the tranſmutation of a | irechold. And the writ de 
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non compos mentis, which ſays demiſit, muſt be underſtood of a 
feoffment or a fine. Thoſe being the ancient, and only con- 
veyance at that time; per Holt. 3 Salk. 301. Hill. 9 W. 3. 
B. R. in Caſe of Thompſon v. Leach. 


Comb. 4693. "Thompſon v. Leach. =——2 Mod. 173. 


8. His deeds are “ void, becauſe the law has appointed no act 
to be done for the avoiding them; per Holt. 3 Salk. 301. 
"Thompſon v. Leach. 

9. The heir of a lunatick need not have a /cr. fa. ts avoid the 
fe:ffment of his aucgſtor made during his lunacy, but may enter 
without it; per Holt Ch. J. and judgment accordingly. Cumb. 
468. Hill. 10 W. 3. B. R. I hompton v. Leach. 

10. The Ving, during the life of the non compos, cannot 
avsid the feeffinent without a ſci. fa. Cumb. 468. Thompſon v. 
Leach. 

11. A bill will not lie in Canc. to perpetuate the teſtimony 
of witneſſes to a lunatick's wwi// in his life time made before his 
lunacy. Vern. R. 105. Mich. 1682. Sackvill v. Ayleworth. 

2. A ſettlement by one that was in fact a lunatick, though in 
other reſpects it be reaſonable and for the convenience of the fa- 
mily, yet it ought to be ſet aſide in equity; per Wright K. 
Vern. R. 412. Hill. 1700. Clerk by Committee v. Clerk. 

13. A purchaſe by deeds, fines and recoveries at a great under- 
value from one that was a lunatick, (but found ſo afterwards) 
and a fated account was ſet aſide, though defendants inſiſted on 
a trial at law; but decreed, that defendant be allowed what he 
proved he had paid for the uſe and benefit of the lunatick; per 
Harcourt Ch. 2 Vern. R. 678. Hill. 1711. Addiſon per Com- 
mittee v. Dawſon, Maſcall & al. 

14. A bill was brought by a lunatick and his committee, to 
ſet aſide a ſeltlement, which had been obtained from him by the 
defendant before the ifſuing out of the eommiſhen of lunacy, but ſubs 
ſequent to the time wherein by the commithon he was j9urd f have 
been a lunatich, and the bill charged ſeveral acts of inſanity and 
diitraftion, previous to the making of the ſettlement, and the 
tNuing out of the commiſſion ; and charged hzewiſe, that the 
commiſſion of lunacy was {till in force. To this bill the de- 
fendants demurred, for that it was againſt a known maxim of 


Jaw, that any perſon thould be admitted to ]’ hiny/clf; be- 


cauſe, during the continuance of the lunacy, he cannot be ſup— 
poſed to know what he did: but my Ld. Chancellor over- ruled 
the demurrer, and ſaid, that rule was to be under/o2d of : afts by 
the lunatick 7 thp prejudice of others, that he ſhould not be ad- 
mitted to excuſe himſelf on pretence of lunacy; but not as to 
acts done by him to the prejudice of himſelf ; beſides, here the 
committee is likewiſe plaintiff, and the ſeveral charges of lunacy 
are by him in behalf of the lunatick; and it has been always 
held, that the defendant mult anſwer in that caſe; and fo he 
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was ordered to do here, though the ſettlement was not unrea- 
ſonable in itſelf, being to limit the eſtate in queſtion to the de- 
fendants, the uncles, in caſe of failure of iſſue male of the lu- 
natick, with power for the lunatick to charge the fame with 


conſiderable portions for his three daughters, and a power 


of revocation. Abr. Equ. Caſes 279. Mich. 1729. Ridler v. 
Ridler. 


(D. 2) Act. Avoided. Hoe, and by dem. 


J. I N treſpaſs the queſtion was, if a man mate a fe: fment, being 
nn compos mentis, whether he may eater or not, and if he 
cannot enter, whether his heir may ent x, and per Laicon, Aſh- 
ton and Priſot, he who made the feoftm-nt cannot enter; for he 
cannot diſable himſelf; nevertheleſs, per Priſot, the reaſon is, 
becauſe he cannot know in his ſanity what he did when he was 
non compos mentis; and the opinion of all the Court was, that 
a man hall nat defeat a feoffment made by himſelf when he was 
non compos mentis, though he returns to his ſenſes, and this 
neither by action nor by entry; but per Cur. his heir may enter. 
Br. Entre Cong. pl. 47. cites 39 H. 6. 42. 
*Arg.Goc>. 2. A non compos cannot flultify himſelf ; but the * king 
. (during his cuſtody) and his + heir (after his deceaſe) for the in- 
b. and faith, heritance, and executors for a teſtamentary eſtate ſhall avoid re- 
that it is in ſpective acts in the country of non compos mentis, ideot or lu- 


reipect of natick. Jenk. 40. pl. 77. 


the ſtatute 

of preroga- 

tira regis, and not of any right remaining in the non compos, who made the feoffment. _——+ S. P. 
as to the father, but the heir after his death may avoid the feoffment of his anceſtor ; for de ipfo de- 
ſcendit jus, though the father had not a right in his life time, Arg. Codb. 302, Paſch. 21 Jac. is 
de Exchequer Chamber, in Caſe of Shefficld v. Ratcliff, | 


[ 138 ] (D. 3) Other Matters, 


I. I N the caſe of an ideot the Cort, ex aſſenſu partium, diſ- 

poſed of and /ettled his land in ſuch manner as he ſhould 
not fell it, but to his younger brother. 2 Bulſ. 320. Hill. 
12 Jac. Requiſh v. Requiſh. 


LU 
2. An ideot is maintainable by the pariſh where the father is 


ſettled, not where born. 2 Salk. 427. Mich. 11 W. 3. B. R. 


Hard's Caſe. | 
3. Fools and madmen are tacitly excepted out of all laws what- 


ſoever. Per Holt Ch. J. Carth. 483. Paſch. 11 W. 3. B. R. 
London City v. Vanacker. 5 | 


(E) Her 


* 1 


2 
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(E) How the Lunacy ſhall be tried, and what is a 


good Return. 


1. A Suſpected to be lunatick heretofore, now becomes in the 

* ſame condition upon Hi arraignment by covin, or other- 
wiſe in reality. Reſolved, that an inqueſt be impanelled to in- 
quire if it was of malice or not. Savil. 50. Somervill's Caſe, 
Reſolved, if he ſhall be found /unatick by covin, there being a diſ- 
fimulation, he ſhall be fried upon the principal matter, and not 
condemned to pain fort & dure, as in caſes of felony. But if he 
will not anſwer directly, being of ſound memory, he ſhall be 
condemned upon a nihil dicit, and notwithſtanding he ſhall have 
judgment which pertains to high treaſon, and not be put to pain 
torte & dure. Savil. 56. Somerville's Caſe. 


non culp. that if after he ſha!l come upon evidence, and not ſpeak directly, yet he ſhall 
lanatick, in as much as he has anſwered directly. Savil. 57. S. C. 


2. A motion was that a lunatick, being by his confinement 
become of ſound mind, might be inſpected, and make a ſettlement 
ef his eſtate. But North K. refuſed to make any order in it, but 
directed, that if he made any ſettlement of his eſtate, it ſhould 
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And if he 
be found lu- 
natick, his 
trial ſhall be 
deferred till 
he be of 
ſound me- 
mory. But 
it was fully 
and abſo- 
Jutely a- 
greed, that 
if he had 
pleaded the 
general iſſue 
not be taken 


be done before the juſtices of the C. B. by yu, that ſo they 


might examine and inſpect him. And that, as he was now 
found a lunatick on record, they ſhould reply to it, that he was 


now reſtored to his underſtanding, that fo ue might be taken 
ton it, and tried in C. B. Vern. R. 155. Paſch. 1683. Anon. 


3. A ſpecial return was made to a commithon of lunacy, 
which was filed; but Ld. Chancellor ſaid, he muff be either 
mad or not mad; and if the return had not been filed, it had 


been no return; but fince it is filed, it mu? be quaſbed, and an 


alias commiſſion go. Sel. Ch. Caſes in Ld. King's time. 47. Trin. 
11 Geo. 1. Freak's Cafe. 


(E. 2) Office found. Of the finding an Ideot, and 
who ſhall be ſaid an Ideot, &c. 


1. A Writ may be awarded 1 the eſcheator, or to the J, of 
the county where ſuch ideot reſides, both to examine him, 
end alſo to inquire by a jury & c. of ſuch ideot, and of his lands 
Oc. Dalt. Juſt. 94. cites Fitz. 232, 233. Stamf. fol. 34.— 
Regiſt. 226. 267. 
2. But there can be no ſeiſure of the lands &c. without an office 
firſt found, Ibid. cites Stamf. 55. 1 
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Dalt. Juſt. 


©, cites 


oe | ; 9: 
pd ary 70. and Stamf. 34. For dy the office it appeare of record that the kicg bat 2 right to ſeiſe 
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3. A perſon, who was preſented for an ideot in the time or 
Edward 6th could write letters and acquittances and ſuch like, 
and therefore was adjudged an wnthrift, but no ideot. Bt. Ideot, 
pl. 4. cites Brent's Caſe. | 

4. Though a man be found an ideot, yet he ovght to be 
examined by the council, or otherwiſe he ſhall not be hound by the 
inquiſition; per Dyer. Dal. 95. pl. 19. 15 Eliz. in Brent's Caſc. 
Though it 5. When a man is found ideot a nativitate by office found, he 
Se four” bY that is ſo found (falſely as is ſ ſed) ni E 
e 5 allely as is fſuppoſed) may come in perſon into 15 
that J N. chancery before the chancellor, and pray that before him and ſuch 
ares juſtices and lages of the law as he ſhall call to him (and ere 
eraverſable called the council of the king } he may be examined if he be an idect 
in foch or no, or his friends may ſue a wric out of the chancery return- 
manner, able there to bring him into the chancery ibid. coram nobis & 
ht be may ancili 2 X 5 d if 1 „ { R : . . 
bete inte the Concilis nero examinand”, and if it be found on ſuch examination 
chancery, that he is no idcot, the office thereof found, and all the exam! 
_ youu nation which had been made by force of the writ, or commilton 
3.x. of the king, is utterly void; without any travers or monſtrans of 
ed, and the right, or other ſuit. 9 Rep. 31. Mich. 33 & 24 Lliz. in Cafe 

ria, of the Abbot of Strata Marcella. | 


4 * exi- h 
mat ian; and if he be found an ideot upon the examination, or no idect, it is peremptory, as held 


there, and they will exzmine him it he can caunt ü 26d. cor if he hnews who was bis father, or 
mother, er bit sur age, or the days of the week, &c, And if he can underſtaud the letters, aud 
read by inflruftion of ether:, then it ſeems that ke is not an ideot, Br. Ideot, pl. 4. cites 


F. N. B. 233. (B). 


6. Inquiſition of ideocy taken and melius inguirendum upon ita 
ſee Ley. 25. Paſch. 8 Jac. Darwin's Caſe. 
Br. Eſchete 7. A man deaf and dumb from his nativity is non compos; 
+ ſecus if by accident ; but one deaf, dumb and blind by accident is 
non compos. D. 56. 13. marg. cites a reading by Wakering 
Reader in Lincoln's-Inn 1626. 


(F) Forfeitures by Lunaticks. 
Seiſed F an gſtate of inberitance, part whereof was eld of the 


late queen by knights ſervice in capite, died ſeiſed thereof, leav- 
ing B. his fon and heir of full age a lunaticb, all which was found 


by office, and the government of the ſaid B. his manors, lands, 


&c. were granted by the faid queen to J. S. by indenture, who 
with the rents iſſues and profits thereof maintained the ſaid B. 
his wife, children, houſe and family, according to the covenants 
of the ſaid indenture; and the queſtion was, whether the king 
ought to have any mean rates, as the caſe ſtandeth? It Was re- 
ſolved by the Ch. Juſtices and Ch. B. Mountague, Hobart, and 
Tanfield, that the king ought not lo have any mean rates of the 
lands of the ſaid B. for want of ſuing livery by the ſaid B. For 
that the ſaid B. at the time of the death of A. his father, was, 


and yet remains a Junatick, & mentis ſuzz non compos, and 
2 ther cy 


« 
1 


| 
| 
| 
| 
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thereby diſabled to tender, or ſue a livery; whereupon a decree - 
was had accordingly. Ley. 56, 57. Paſch. 15 Jac. Metcalf v. 


Barrington. 


— 9%. So oe IR ATE egg * 28. a 
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(G) Puniyhable, In what Caſes, [ 140 J 


1. INE non compos mentis cannot do felsny, but may be The King | 
attaint of treaſam, and if he makes a feoffment in fee, and - ” _ j 


does treaſon, is this not given to the king; but if he be“ diſ- ment; per 4 


; ſeiſed, the king ſhall have the land. Arg. 2 Roll. R. 324. cites Coventry. j 
8 4 Rep. 124. Beverly's Caſe. = 2 | 


: Uolb. 316. Arg. in SheReld and Ralcliff's Caſe. 8 P.——* Becauſe the party himſelf had a 


; right of entry, which is given to the King. Arg. Godb, 316. | 

l | 

: 2. If a lunatick hurts a man, he ſhall be anſwerable in zreſpaſs, * Pl. C. 

8 though, if he * kills a man, it is not felony. Hob. 134. 60-40 

p Paſch. 14 Jac. in Cafe of Weaver v. Ward. verly'sCaſe, | 

e 3. If an infant or lunatick commits a treſpaſi, they ſhall | 
anſwer it in damages. Arg. 12 Mod. 332. Mich. 11 W. 3. in | 

14 Caſe of Maſon v. Keeling. 


() Offences by others in reſpect of the Lunatick, 
&c. puniſhed, How. 


1. [PEOT feme has iſſue by her baron, and office is found; the 
baron ſhall not be tenant by the curte/y ; becauſe his title is 
orer-reached by the office, Arg. 2 Roll. R. 322. 

2. Forcibly taking away a lunatick under commitment, and ©. Equ. R. | 
marrying her, is a contempt for which chancery will commit the 153 
perſon; but if the marriage is afterwards held good in the Spi- Ss. C.—= 

ritual Court (as it may be by being conſurmated in one of her lucid Ch. Prec. | 

intervals and upon inſpection it appears that ſhe is reſtored to per — 

her underſtanding, the huſband ſhall be diſcharged, and the —Themar- | 
commititon of lunacy vacated. Abr. Equ. Caſes 278. Trin. riage, tho' 


17:2. Aſher's Caſe. good, is no 


461 44 
y ite commitment of the lunatick; per Lord Wright, Ch. Prec. 203. Trin. 1702. Mrs. it's 
Cale. And ſaid it was ſo held in Fanc's Cale. 


3. In caſe of a marriage with a feme lunatick, chancery or- 
dered all deeds and ſecurities relating to her fortune, and all her 
jewels to be lodged awith one of the maſters, in order to ſecure ſome 
proviſion for her, if the thould ſurvive her huſband, and alſo 
tor children, if any. Ch. Prec..412. Trin. 1 Geo. 1. Packer 
V. Windham. 


Vol. XV. N 4. And 
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S. C. cited 
2 Wms's 

Rep. 111. 
in Caſe of 
Eyer v. the 
Counteſs of 
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4. And for this contempt Mr. Packer the huſband, and 


others concerned in procuring the marriage were committed to 
the Fleet, Ibid. 
Shaftſbury. 


5. An information was againſt one for being the contriver of a 
marriage of an ideot that had lands of inheritance. ꝙ Mod. 98. 


Mich. 11 Geo. 1. Smart v. Taylor. | 
6. A commiſſion of lunacy was granted, and the perſons who 


had him in their cuſtody were deſired to produce him, which 


they not doing, the Ld. C. Parker made an order for producing 
him. Afterwards on his not being produced, the <vife of the 
lunatick was ordered to attend, and it appearing by affidavits 
that ſhe had been with him, and was frumental in removing 
him from place to place to evade his being produced, his lordſhip or- 
dered her to be committed to the Fleet, though ſhe was an Iriſh 
peere/ſs, Wrms's Rep. 701. Trin. 1721. Ld. Wenman's Caſe, 


(I) Lunatick. Lord or Copybolder. 


1. } ORD of a manor being /unatick, may by his Hertard, 
hom before.his lunacy he had conſtituted for life, grant 
copyhold eitates according to the cuſtom, whether for one life 


in poſſeſſion, or one lite in poſſethon and another in reverſion; 


but the committees cannot grant any copyhold eſtate. But by way 
of caution it was ordered that he ihould grant none without the 
privity of the committees, nor before the Court was acquainted 
therewith, and gave warrant for the granting. Ley. 27. Trin. 
9 Jac. Blewitt's Caſe. | 

2. Lord of a maner cannot commit or diſpoſe of the copyb4ld 
of a lunatick, without ſpecial cuſtom. Hutt. 17. Anon. 


(K) Lunatick and Trujtee enabled 10 transfer. 
1. Stat. 4 Ce. 2. E. Nacts, That it Hall be luauſul for peiſens 


cap. 10. /. 1. being det, Iunatick, or non compos mentis, 
er fer the committees of ſuch, in their name, by direion of the Lors 
Chancellor, by an order made upon hearing all parties, on the pet:- 
tion of the perſons for whom ſuch ideots, c. ſhall be ſoijed or 
peſſeſſed in truſt, or of the mertgazors, or the perſons intitled to the 
momes ſecured upon any lands wheresf ſuch perſons being ident, c. 
ſhall be ſeiſed or poſſe fed by way of tortgage, or of the perſons intitled 
to the redemption thereof, to convey ſuch lands as the Lord Chancellor 

ſhall by ſuch order direct, and fuch conveyance fhall be good. 
S. 2. Such perſons being ident, Sc. and only truſtees or mort- 
gagets, 
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gages, or the committees of ſuch may be 1mpotvered and compelled by 
ſuch order to make ſuch conveyances, in like manner as truſtees or 
mortgagees of ſane memory. 


(L) Pleadings. 


1. 1 T was found by inqueſt of the office returned in chancery, 

that W. N. was ſeiſed of certain manors, and held them 
of the king in chief, and died ſeiſed, and the tenements de- 
ſcended to R. a natural fool from his birth, as ſen and heir, and 
that N. held the tenements; upon which the king ſued a ſcire 
facias againſt N. to ſay ach the land fhould not be ſeiſed into his 
hands, for the ideocy of R. who came and ſaid, that R. ſuch 
a day releaſed all his right to the poſſeſſion of M. then tenant 
of the land; at the time of the making of which deed R. was of 
good memory; which M. infeoffed him, abſque hoc, that R. 
was a natural fool from his birth; and it was not denied, but 
that the ter-lenant may traverſe the office in this form, and after 
they paſſed over to another matter, viz. the alienation without 


licence“ ... Br. Ideot, pl. 2. cites 20 Aſſ. 2. 


2. Office found that J. S. died ſeiſed of fuch land by giſt in 
tail made to him, which deſcended to W. his ſon and heir, 
who was an 1deot, and N. came and ?raverſed the ices and 
made title, abſque hoc that the ſaid J. S. was ſeiſed prout, 
&c. the day on which he died, and it was found againſt the 
king. And by Huſley and Fairfax, this cafe of the ideocy is not 
like to the caſe of the ward of the land and heir; for there the 
king ſhall be anſwered as to the tenure; but in caſe of the 
idcot, the king ſball be anſwered only as to the poſſeſſion ; for if an 
ideot has title to the land by entry, or by action, if he has it 
not in poſſeſſion yet, the king ſhall not have it; and ſo judgment 
was given upon the traverſe \ for the iſſue was upon the poſ- 
leſion, & non refert, whether the ideot has right or not, if he has 
t poſſeſzon, quod nota. Br. Ideot, pl. 3. cites 1 H. 7. 18. & 19. 


— — — 


: Maereſme. 


(A) To whom it appertains. 


. IF e for life or years cuts timber or proflrates the _ de- 
miſed, the leſſor ſhall have the timber; for the leſſor has 


the general ownerſhip and property ia the inheritance in the 
N timber. 
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* Orig, (Co- 


nus.) 
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Roll. R. 

178. S. C. 
4 Rep. 62. 
b.— Bat it a 


142 Maereſme. 


houſe be timber. Co. 11. 81. b. Bowles's Caſe.— and * Liſerd's 
frung down Cale A 

by tempeſt, 

and lefſee | 

ſells the timber, it is not waſt; for after the dejection (of which he is excuſed by reaſon of the 
tempeit} the limber is become a chattl:, of which no waſt can be committed. 2 Roll. Waſt (E.) 
Fi. 37. cites 29 E. 3. 33. Curia. - As it feems it is fo to be intended. Ibid. cites 40 Aff. 22.— 


11 Rep. 4d. 


Palm. 327. [z. If lefſee for life or vears cuts timber trees, and barkes them 
* 2 and carries them away immediately, yet they belong to the leſſor 
creo. C. Who has the inheritance ; for they are parcel of the inheritance, 
242. S. C. and the leſſor may have trader and converſion for them, though 
3 7 i he never ſeiſed them before the carrying them away, and that 
ger's Caſe the leflee carried them away immediately after the cutting and 
And letfor barking, fo that all wal but one intire aft. ....... between Bertie 


may bring a a | 
De. and Herd, adjudged upon a ſpecial yerdict in B. R.) 
cery, becauſe it may be impoſſible to diſcover the value, that being | in the poſſeſſion of him that cut 


it; per Ld. Ch. Macclestield ; ; and that in ſuch caſe, where there were trees blown down by the 
ftorm, and ſeveral tenants for life, with remainder- to their firit, &c. fon in tail, but neither of 
them having any ſon, the timber was decreed to the fi remainderman in tail. 2 Wms's Rep. 241. 
Mich. 1724- cites it as the Cale of the Duke of Newcaſtle v. Vane. 


So where (3. If a fe:Fment be made of land 79 rhe uſe of A. for life, the 
after the net remainder to the uſe of his 1, 2, 3, and other ſons in tail, the re- 
mainder li- 

mited to the Mainder to the uſe of B. for life, the remainder to the uſe of his 
firſt, 1% and other fons in tail, and after B. has iſſue C. a ſom, 
. whereby he is tenant in tail in remainder, and after A. nt have 
the remain ing ang fon cuts timber trees, and then ſells part of the timber 
der was fur, coming off the trees, and after C. ferjes the reſidue of the timber 
ther limited F t! 

„ . ang coming off the trees, and A. re-ſeifes it, C. may have trover and 
D. and the COnveriion againſt A. for all the timber; for the mere property ot 
beirs of their the trees 7s in him 20hs has the immediate inheritance of the land at 
bodies, re” the time of the cutting of them. And though the remainder for 


u nder 45 
he feeffer life to B. is an impediment of an action of 7040 during his life, 


in fee, and yet it is not any impediment to C. as to the property of the 


A. and B. trecs, being ſevered from the land, which B. cannot WE for 


h = ſons, 
ay C. died the deb! ity of hi, eft are : and the poſſibility of the eſtate, hie 


withu: may come to the fon of A. if A. ſhall have any fon, is not ai 
i uc, where- impediment, inaſmuch as it is a Mere 2 ity, witch perad- 


by the heir 
of the fe- venture never will happen, and is nothing in law till it happens, 


offor, as to and may be deſtroyed by the feofiment of the leſſce. Mich, 
[ 143 J 24 Car. B. R. between Uteflale and Uvedale. Adjudged upon 
one mit, ſpecial verdict. Intratur Tr. 23 Car. B. R. Rot. 694. 


the prem'/}, 5 

had the nrit eſtate of inheritance} A. baving cut timber fold it, and the heir r of the feoffor our 
his 6i11 for an account of a moiety of rhe ! timber, And Ld. Ch. Maccle teld held, that the tig!!! 
ionzed to thoſe, who at the time ot Its being ſevered trom the freehold were teiſed of the fru ©! 
ot inheritance, and that the property becom — veited in them, and *: | rthip thought the hill 
an account proper, in order to diſcover the value, and that A. the defend: int was not to be los 
what money he had laid out in timber for repairs, fince his ſelling ſhewed, quo animo he cut 54 


down. 2 Wms's Rep. 240. Mich. 1724. Whitheld v. Bewit, 


i 


So if tenant for life leaſes for years, excepting the timber, Kc. and eſfer for yrars aſſigns H hs 

to remaindirman in fee, he in temainder cannot te any trees, though: ke may Carry away any 54 
were ieiied before. Ley, 20. Sir Allen Percy”: on Tong 
ra 


n 
oy” 
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Trnant for life, remainder for life, remainder in fee; tenant for life cuts timber; the property 
longs to remainderman in tee. 5 Kep. 76. b. — And he may feife them, though he cannot bring 
action of walt during the meſne remainder for lite, Allen 31. Udall v. Udall. 


4. If trees are 6/9201 down by the wind, quzre, if leſſee ſhall Leſſor ſhall 
not have them? For 44 E. 3. in waſt it is ruled, that leſſor all cn 
not have waſt or trover for them againſt leſſee, if he takes them. "anderſon. 


D. 90. b. 9. 4 Leo. 66. 


; f ; Lewknor's 
Caſe.—143. Arg.—WWindfalls, which have timber in them, belong to thoſe in reverſion ; but if 


dotards, which have no timber in them, then tenant tor lite may have them. Mo. 812. Coun- 
tels of Cumberiand's Cale, —Ryll K. 181. S. P. Bowles v. Berrie.—4 Rep. 63. 9. Herlacken- 
den's Caſe. 


5. If the timber be carried off into another's land, and heawed out But if the 


or cut into boards, leflor may take them. Mo. 19. fixed 3 


land, or ita houſe is made of the timber, it is otherwiſe, Qu. Mo. 20. 


6. If Je covenants to repair, and the groundſels are rotten, 

he may cut timber to repair them. Mo. 23. pl. 80. | 
7. If e for years without impeachment of waſt cuts trees, 
and leaves them on the land, and dics, his executors ſhall have 
them, and not the leſſor. Arg. 4 Le. 139. 

8. Birches in ſuch countries, where they are neceſſary for uſe 
in building, are timber, and belong to the inheritance, and not 
to tenant for life. Mo. 812. Counteſs of Cumberland's Caſe. 

9. Feme tenant in tail after peſſibility <without impeachment of 4 Rep. 62, 
cat by force of the clauſe (without impeachment of waſt) thall 0 —_ 
have timber of houſes blown down by the wind, and trees, and Contra. 
when they are ſevered from the inheritance, either by act of the 
party, or the laws, and become chattels, the entire property of 
them is in the tenant for life, by force of the ſaid clauſe, 

il Rep. 84. Lewis Bowles's Caſe. 

10. If a houſe falls per vim venti, tenant for life, years, in 
d;wer, by curtiſy, &c. have a ſpecial property in the timber, 1 re- 
build ſuch a houſe with the timber, as the other was, for his ha- 
bitation. 11 Rep. 82. é 

11. If leflor grants that leſſee may ds ⁊uaſt, he may convert to 
his own uſe. 11 Rep. 83. in Lewis Bowles's Cafe. — Cites 
3 Ed. 3. 44. a. b. Walter Idles's Caſe. 


| es. TI 
a Nene 


ou pre rant he te 


„. 12. If trees are aride, leſſce ſhall have them; for then they 
on: =re fuel. Arg. Roll. R. 181. | | 
3 13. Abſque iinpetitione vaſti gives a power to fell and fell. 11 Rep f2, 
Roll. R. 183, 184. Bowles v. Berrie. | „ 


Cale. ace. But 4 Rep. C3. Herr acxexben's Caſe is that tenant for life diſpuniſhable of waſt „ 
ſhall not have the trees. Arg. 2 Koll. R. 325.— But ab/que impetitione vaſti per aliquod 6reve de Wy; 
s diſcharges only the action, but doth not give the property, ard the leflor atter the cutting may 

eile the trees, 11 Rep. 82. b. Lewis Bowle's Cale. —Co. Litt. 352. 2-0. 


See Trees, Walt, and other proper Titles. i 
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Ma giſtrate. 


(A) His Power. 


1. Me or b may fond for any to examine him, and 


is not bound to ſhew the cauſe in his warrant, nor is 
it neceſſary for the officer to know the cauſe. Cro. J. 81. .... v. 
Bowcher. 

2. A contemptuous carriage and behaviour to a magiſtrate is a 
breach of the good behaviour, and he to whom ſuch affront is 
offered may bind to the good behaviour, or, if he has no 
ſureties, commit him till he find ſome; per Holt Cu. J. 1 


Farr. 29. the Queen v. Rogers. 


ö £ 
| ; an 
Maihem. 
fan 
. for 
rec 
Fol. 112. (A) Nhat ſhall be ſaid a Maihem. pur 
' Lec 
1. 139 [I. Maihem may be committed in cutting oF my finger: 2 
Oo OT CUrtn?z 7 
che rhumb © 25 E. 3. 43. plait 
or #n:fe. — his! 
1 Jo. 187 —5; knocking out one's fore teeth, putting Gut One's ov ve, Ce. it is otherwiſe nt knocking encſ 
out his grinding teeth, cutting ha one's ear, noſe, &c. tor theie are but deformities ; for maime 1. er 
the wiolgiul brenn g of a membes defenſive in fight. Fin. Law. 8. 204. STC 
reve 
C 
[2. A maihem may be committed in cutting off my finger next WW © / 
to the little finger. 28 E. 3. 94. per Scaton.] . 4 
1 Le. IS [3- DO a waer may be committed in cutting off any of my Wi bay 
ET fingers. 28 E. 3. 94. per Seaton. ] ; ons 
rers.—cites 28 E. 3. 54. per Stone, Soba, 
| teal 
8. P. Soof 4, Any hurt to a man's body, whereby he is rendered * lis ; the 
; ate 


breaking hi 
— — able in fighting, as the cutting of}, dilabling or weakening a hand 
| O 


TYYT. 
ö 


cking 
me 1: 


nex t 


my 


* leſs 
hand 
07 
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or finger, ſtriking out an eye, or fore tooth, or caſtration, &c. ing off his 
are properly maikems, and come under the notion of felonies of his legs 


but tie cutting off an ear or noſe are not properly maihems, or for, or 


becauſe they do not weaken a man, but only disfigure him. v—_ = 
E 3 | cs tne ule 
Hawk. Pl. C. Abr. 124. f. 1. — ne 


ſaid members. Co. Litt. 288. a. S. P. 2 Hawk. Pl. C. Abr. 146. f. 5. 


(B) What ſhall be good Cauſe of Juſtification. 


C. ] Þ is good juſtification of a maihem, Hot the plaintiff who Se aul, 
25 . . . demeſne is ® 
is maimed aſſaulted him, and he fled from place to place, ood wid 

and the ill which he received was upon lus own aflault. 25 E. 3. in maihems 


41. admitted by iſſue. 28 E. 3. 94. | where 


was violent, 2 Salk. 542. Cockrott v. Smith 


2. The defence of a man's poſſeſſion will not juſtify a mai- [ 145 J 
hem, but only the defence of his pen. 2 Hawk. Pl. C. 


Abr. 148. ſ. 10. 


(C) Appeal. Bars. 


by, II is a good bar in appeal of maihem, that the plaintiff 
was non/uited in other appeal after appearance of the defend- 
ant. 40 E. 3. 1. adjudged.) 

2. In appeal of maihem it is good bar, that the plaintiff hath 2 Hawk. Pl. 
recovered in a treſpaſs aſſuult, battery, and wounding, which is the — _ 
ſame battery and wounding for which this appeal is brought, 
for in both actions damages are to be recovered, and he hath 
recovered damages in the treſpaſs for the wounding, which 
makes the maihem, and therefore the defendant ſhall not be 
puniſhed for it again. Adjudged Co. 4. 43. Hudſon and 
Lee.) | 

3. It is a good plea in bar of appeal of maihem, that the 
plaintiff aſſaulted the defendant in ſuch a manner as endangered 
his life; but it ſeems that the common plea of ſon affault de- 
meſnc, without ſome ſpecial circumſtance, is no bar of a 
grievous maihem, as the cutting off a leg, &c. For ſuch a 
revenge bears no proportion to the provocation. 2 Hawk. Pl. 

C. Abr. 147. ſ. 10. 

4. Notwithilanding an appeal of maihem ſuppoſes the fact to 
have been done feloniouſly; vet, inaſmuch as at this day it only 
ſubjecls the appelice to damages, it may be barred by an arbi- 
trement, or by an accord with ſatisfaction executed; or by a re- 
ufd of all manner of appeals; or by a releaſe of all manner of 
demands, or by a Felcale of all manner of actions, or by a re- 

Kaic of all actions perſonal, or by a nonſuit in a former appeal 
N 4 after 
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If a man 
attack ano- 
ther of ma- 
lice fore- 

thought, in 
order to 

murder him 
with a bill, 
or any other 
L 146 } 
ſuch like 

inſtrument 


Waihem. 


after appearance. But à nonſuit in an action of treſpaſs is ne 


bar of an appeal of maihem. 2 Hawk. Pl. C. Abr. 148. f. 11, 


(D) What Court may take Cognizance of it, and 


How. 


1. I VHerior Cæurts have power to judge on view of maihem, 

and to increaſe daraages ; and per Pemberton Ch. J. a bar. 
barous battery, as cutting the noſe may be co-ed maihem for 
the increaſe of damages, 2 Jo. 183. anon.—V ent. 353. re. 
ports, that per Cur. none but the Courts at Weſtminſtcr can 
increaſe damages upon view. Anon. 


(E) Puniſhed. How, 


T is ſaid, that anciently caſtration was puniſhed with death, 
and other maihems with the loſs of nember er member ; but 
afr-r2vards no mathem was punithed in any caſe with the loſs of 
life or member; but only with fire and impriſonment. 1 Hawk. 
PE C112 £2p. 44. 5-3: | 
2. But 22 & 27 Car. 2. cap. 1. enacts, That if any on purf 7 
and ef malice forethought, and by Hing in await, ſhall cut out or di 
able the tongue, put out an eye, fit the nol , or cut ff a noſe or lis 
or cut off or diſable any limb or member of any ſubect of his Maj 
with intention to maihem or diſfigure His, ny ſuch perſons, counſellors, 
aiders aud abettors ſhall ſuffer death, as ir. caſes of felony, without 
benefit of the clergy. 


Previded that no attainder of ſuch felony ſhall corrupt the blood, or 


for; eit the 20 fe dober. 


which cannot but endanger the maiming him, and in ſuch attack happent not to Kill, but only to 
maim him, he may be indicted on this ſtatute together with ail thoſe who were his abettors, &c. 
2nd it ſhall be left to the jury on the Ko ee whethe er the re were 4 getien to murder by maiming, 


and er 4 made, dus ittent to inaim as Muell 25 to 


ſtatute, though 


k Hy m ſuch caſe ihe ofterce is within tie 


the primary intentlan was murder Hank. I. C, 112, cap. 44. 1.6 
* 


£ ainprizc. 


K 


9) 


5c. 


Mainprize. 


Mainprize. 


(A) In what Actions, Suits or Things [Perſons] 


may be mainpriſed in Writ of Error. 


LI. ] F a man be in execution for debt upon judgment in B. and 
brings writ of error in B. R. de rigore juris, he ought not 

to be put to mainprize in B. R. 7 H. 6. 28. b.] 

2. But he may be let to mainprize by ſpecial grace. 7 H. 6. 
© i Oh | | 

3. But the diverſity is if writ of error be brought in parlia- 
ment upon judgment in B. R. 7 H. 6. 28. b. 

[4. But if a man be in execution upon judgment in B. R. 
and he /ays, that * he ⁊uill ſue a writ of error at the next parlia- 


ment, he thall not he let to mainprize upon this ſuggeſtion. 


7 H. 6. 29. 
(B) In Audita Querela. 


[1. | F the audita querela be grounded upon a matter of writing, 
he ſhall be let to mainprize; becauſe it is apparent to the 
view of the Court. My Reports 14 Ja. B. R.] 

[2. If the audita querela be grounded por a matter in fact, 
ke thall not be let to mainprize; for it may be falſe, and then 
he ſhall be out of execution by this falſe ſuggeſtion. My Re- 
ports 14 Ja. B. R. Piers, } | 

[Z. If A. recovers damages againſt B. and takes him in execution, 
and after B. purchaſes a manor, 10 which A. is a villain regardant, 
and upon this matter B. ſues an audita querela, yet he ſhall not 

e let to mainprize; becauſe the audita querela is grounded 
upon a matter in fact. 41 E. 3. Audita Querela 18. ] 


+ (4. If an infant ſues an audita querela upon a ſtatute for in- 


fancy; after which he is inſpected by the Court and found within 
age, he ſhall be let to mainprize. 20 E. 3. Audita Querela. 27. 
adjudged.) 

5. Four men ſued audita querela upon a /atute merchant, ſo 


that they were in execution, and the one appeared, and the other 


three were not there, but the fourth made the ſuit fer all ; and be- 
cauſe they cannot do this without being there in perſon, or by 
attorney, or by mainprize, therefore capias was awarded againit 
them, and that he who appeared ſhould ſue writ to let him to 
mainprize. Br, Mainprize, pl. 82. cites 29 Aſl. 41. - 

| „In 
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See audita 
querela 


(B. 2.) 
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6. In audita querela, they were at ue, and nift pris granted, 

and therefore the plaintiff was by mainprize notwithſtanding the 

L 147 ] ſtatute; ; and per Perſey, he thall 5 by * at the niſi prius. 
* Mainprize, pl. 14. cites 46 E. 


. In audita querela the int, 77 ahbe ſuffcient defeaſance 


phoded would have been by mainprize, and could nz before the 
venire facias returned; quod nota. Br. Mainprize, pl. 16. cites 
47 E. 3. 259 26. | 
8. The conuſor upon nuts merchant in audita querela ſhall not 
be by mainprize befer e he has given ſpme anſwer quod nota. Br. 
Mainprize, pl. 18. cites 48 E. 3. 1. 


. Where the confer finds mainprize to appear from day to day 


till judgment rendered upon audita querela ſued, and he appears 
at the day of the inqueſt, and when they come to ſay their ver- 
dict, he makes default and is nn-/uited, this is a forfeiture of the 
mainpr ize, which was of the ſum in the ſtatute z by which the 
conuſee prayed execution againſt the conuſor, and againſt the 
mainpernors alſo, of the ſum, &c. and could not have both, 
but ſhall hold him to the one by award ; quod nota; by which 
he teol the conuſor, bis lands and goods, a rel:nquiſhed the maiu- 
perners. Br. Mainprize, pl. 21. cites 50 E. 3. 12. 

10. He who ſues audita querela ſhall find /urety of the fun. 
Br. eee, pl. 92. cites 11 II. 6. 31. 


ener of Ds | hue Maintenance. 


es nd (A) ** Embracery. 
1 1 .it, 11 
20 Nit up ind 


5 1 2 
manta I. * a man gi ve. money 19 a + juror, impanelled to Cie Fil 


quarrels, verdia for one of the parties to the action, this is em- 
viz, come bracery. 11 H. 6. 11. 
p'2ints, 


tuts, and parts in the country, other than their own, though the ſame depend not in plea and thi 5 
is punithed wi 4 area! ſeverity. 2 Inſt. 212.— Co. Litt. 367. b. Mo. 816. S. P.—1 Hawk. Pl. 
C. 249. cap. „ * Seo (R) pl. 2.— See Embracery. 

* He wn Eo eureth the jury. if it be but 79 || hear, or if he inflrutt them, or put them in frar, 
er the like, he 1s a maintainer, and he is in law called an embrace is, and the action of maimté- 
Nance lies againſt him, and if he Ake money, a declet tantum may be brought againſt him. 
And whether the jurv paſs for his gde or not, or whether they give any verdict at all, yet ſhall he 
be puniſhcd as 2 ma gtainer or enbtraceor, Either at the ſuir of the king or the panty. Co. Lit. 
3609. a. — And Sericant Hawkins fa iv5, it lee ms clear that any attempt 2 7 ver tg corrupt! “ wo 
„ce, or initru ct a jury, or any way 16 incline them to be more favourable te the one fi. { than to the 


ether, by money, promiles, leurs, threats, or _=_ Iwaitons, except only by che miength, and the 
argu- 


G W.. 


— 


„Ja, this is not champerty, though by intendment the ſtranger 
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arguments of the counſel in open Court at the trial of the cauſe is a proper act of embracery. 


Hawk. Pl. C. 259. f. 1.— It is embracery as well in the party himſelf as in a ſtranger. Mo 


816. fepps v. Tunbridge, 

It is ſaid that generally the giving of money to a juror after verdict, without any precedent con- 
tract in wclation to it is an offence ,avouring of the nature of emvuracery; becauſe if ſuch practices 
were a! »wable, it would be caſy to evade the law by giving jurors fecret intimations of ſuch an in- 
tended c ud for their ſervice, which might be of as bad conſequence as the giving of money before 


hand. iawk. PL. C. 259.1. 3. 


It has been adjudged, that the bare giving money to another to be diſtributed among jurors is an 
ofence of the nature of embracery, whether any of it afterwards be aFzally ſo diſiribured or not. 
2 Hawk. Pl. C. 259. f. 4, 


2. Maintenance againſt 2, becauſe the plaintiff had action of 
crenont in C. againſt J. N. upon which they were at iſſue, and 
the jury returned, and the defendant came and gave money to the 
jury, ſcilicet, ta F. K. and ſo of each, and ſpoke great words to them, 
in maintenance of the quarrel of the defendant to the damage, 
Sc. Norton ſaid, it appeared, that the defendant is an embra- 
ceor, by which the plaintiff ought to have decies tantum, &c. 
judgment, &c. Per Hanke, an embraceor is he who takes upon 
him to make the inquelt appear, ſcilicet, a leader of inqueſts; © 148 J 
by which the defendant ſaid, that he was attorney of the defendant 
in the writ of covenant, judgment ſi actio; and per Cur. an at- 
torney cannot give any thing to the jury; wherefore he ſaid, that 
he was attorney, and gave evidence to the jury for his client, abſque 
hic, that he gave, &c. or did other maintenance, and the other e 
contra, that he gave, &c. And as for the other he /aid, that he was 
bailiſf and returned the pannel, and ſummoned the jury to appear, 
abſque hoc, that he did other maintenance, and the other e contra 
and per Thirn. and Cur. attorney, ſheriff, bailiff, & c. ought not 
to give rewards to the jury for the party, nor any promiſe to 
them. And Thirn. ſaid, that Seating of great words is not 
maintenance. Br. Maintenance, pl. 9. cites 13 H. 4. 16. | 


(B) Champerty. IWhat ſhall be ſaid * Champerty, def. ) 
3 (M) pl. 7. 
[and when IM rit of Champerty may be brought, pl. 5.] 


Cham- 

perty is the 
EW” | unlawful 

L. IF + pending a real action a ſtranger purchaſes the land of the maintenance 

tenant in fee for good conſideration, and net to maintain the of a fuit is 

"8 N 8 conſideration 

e . - : of tome bar- 

for his intereſt will aid the tenant in his plea. 21 E. 3. 10. gain te have 

” 1 g . | art of tbe 

b. 52. by iſſue, Contra 50 Aff. 30.] | n 

pute, or ſome profit out of it, 1 Hawk. PI. C. 255. cap. 84. ſ. 1.— Co. Litt. 368. b —+ He who 


purchaſes bona fide pending the writ is a champentor tor it is againſt the ſtatute, and alſo by in- 


tendment he will maintain to eſchew his own loſs. Br. Champertyf pl. S. cites 55 Ail. 3.—Ard it 
was held by the juſtices, that there is ns diverſity whore a man ſells his land pending 1he writ, and 
Where he gives it ; becauſe it is prohibited by the law, that none ſhall purchaſe pending the writ. 

r. Champerty, pl. 10. cites 8 E. 4. 13. — Bat it was tout ned, that a man may make fer ffment to bis 
ufe pending the writ, becauſe ile feoflee has nothing to his own uſe. Ibid. 


2. If a man prrch nd of B. pending a ſuit in chancery Purchaſe of 
[ man prrchaſes land 5 g a %. 1 


2gainſt B. by A, for the land, this is not champerty, though the „ er'sname 
pur- 
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gexaing 4 purchaſor has conuſance of the ſuit. Paſch. 9 Car. B. R. in an 


gait in ca- 


8 information againſt Hill and Minſton, upon the 32 H. 8. of 
and after maintenance per Curiam agreed; and Rich. then ſaid, that it 
— tor Was ſo lately reſolved in Maſter Broaunloab's Caſe, upon reference 
Fas given in to certain judges out of the Star-Chamber.] 

the cauſe, ; 

went off on another matter, ſo no judgment. Het. 164. Archbiſhop of Canterbury v. Hudſon, 


C3. If a man maintains the tenant in a precipe quod reddat 10 
have part of the land, a writ of champerty lies; becauſe this is 
champerty, as well as if he had maintained the demandant, 
21 E. 3. 10. b. 52. 30 E. 3. 4. adjudged. 

»Br, Cham- 3 e 
kee land pending the plea, though he doth not purchaſe it o 


cites S. C. im 


2 Laſt. 53. pending the plea, yet this is champerty, * 30 Aff. 15. adjudged, 


Nl. C. 2. 33E 3-4] 


cap. 84. ſ. 9. 


— — Cs. If a man maintains one party to have part of the land, it 
Fol. 14. ig champerty immediately, before the other hath loft the land ; for he 
may have writ of champerty pending the plea. 47 Atl. 5.] 


6. The father may enfeoff bis ſon pending the plea ; for a man 


may have aid of ſages, and of his friends. See the ſtatute of 
articuli ſuper chartas, cap. 12. and quære; for by the opinion 
of Herle Juſtice, a man may have aid of ſages and of his friends. 
Br. Champerty, pl. 11. cites 6 E. 3. & F. N. B. 
149 J 7. If the tenant in a real action grants a rent, common, er 
*S. P.— other profit apprender out of the land, to maintain, &c. this 1s 
lat. 565. champerty; and yet the rent, common, &c. is not in demand, 
but they are profits out of the land. 2 Inſt. 209. 

8. It one recover land, and be in poſſeſſion by writ of ſeiſin, he 
may ſell it, though he was not in poſſeſſion, nor any anceitor 
vr other by whom he claims by the ſpace of a year next before; 
yet in * caſe, if any new ſuit be commenced before the ſale, this 
{hall be champerty, but not puniſhable 1 32 H. 8. but by the 
ancient ſtatutes. Mo. 65 5. Mowſe's Caſe. | 

9. An attorney following a cauſe to be paid in groſs, when 
it is recovered, is champerty. Hob. 117. in Caſe of Box v. 
Barnaby. f ) 

10. A counſellor took a band of his client conditioned 79 convey 
one half to him of the eſtate on recovering the whole; the Court 
declared that the bond ought to ſecure what was actually 
&:burſed, and to make reaſonable allsauances for care, &c. in the 

recovery. Mich. 32 Car. 2, Fin. R. 477. Skapholm v. Hart. 


[4. If a man wndertates to maintain one party for part 7 the 
to © 
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(B. 2) Statutes as to Champerty. 


10 77 T. 1. 3 E. 1. cap. 25. enacts, That no * officers of * — Cite 
the king by themſelves, nor by ether, fball maintain pleas, — " 


fuits, or matters hanging in the f king's Courts for lands, tene- them mi- 


ments, Þ or other things, for ts have part or profit thereof by || co- nj 
wenant made between them and he that doth, fhall be puniſbed at the skin ig 
king's pleaſure. that King's 
| time 10 e- 
tend to the judges of the realm ; and cites a record, in which record, and many other of that time 
(miniſtri regis) extends to the judges of the realm as well as to them that have miniſterial 
offices f By thefe words are intended only his Courts of Record. 1 Hauk. Pl. C. 257. 
cap. 84. . 4-—f Within theſe words are included /-aſes for years, and other goods and chattels, 
debts and duties, 2 Int. 2 9.— Under the word covenant, which in a ſtrict ſeaſe ſignifies only an 
agreement by deed, all kinds of promiſes and cartracts of this kind are included, whether they be 
made by writing ar by paral. i Hawk. Pl. C. 257. cap. 84. ſ. 5. 

Maiutenanee in conſideration of à rent granted out of /axd in variance is within this ſtatute; S 
rent granted out of ether lands i no way within the purview of it. Ibid. ſ. 2. 


2. Weſt. 2. 13 E. 1. cap. 49. enacts, That the chancellor, trea- 00 Fo 


ſurer, juſtices, or any of the king's council, clerks of chancery, exche= the off 
ger, nor any juſtices, or other officer, or any of the king's houſe, cers therein 
clerk or lay, Mall not receive any church ar advowſon, land, or tene- 1 . * 
2 i FE. . ; not to any 
ment in fee, by gift, or by Pur. 2 er to farm, by champerty, or ot her- other per- 
wiſe, {2 lang as the ſame thing is in plea, nor ſhall take any reward ſons. —— 


thereof in pain to be puniſhed at the king's will, beth buyer and ſeller. 1 Nawk- 

f 7 7 if 8 | ) fe Mi. C. 4 
cap. 84. f. 12.— And it fo firit!y re/{rains all ſuch efficers from purchaſing any land hanging a plea, 
tat they cannot be excuſed by a conſideration of kindred or affinity, and they are within the mean- 


ing of the ſtatute by barely making ſuch a purchaſe, whether they maintain the party in his ſuit or 


not, whereas ſuch a purchaſe for good confideration, made by any o her perſon, or any ter-tenant, is 
"2 ' fence, unleſs it appear that he did it to maintain the party. Ivid. f. 13.—2 Init. 484. 


3. 28 Ed. 1. fat. 3. cap. 11. enacts, That none foall tate upon — the con- 
him a buſineſs in ſuit with an intent to have part of the thing ſued fur, * 
. pe "I . » 
wether ſhall any upon any ſuch covenant give up bis right to anather ; the follow- 
n pain that the taker ſhall forfeit to the king fo much of his lands and * points 
god. as do amount to the val: of the part 2 purchaſed / Ir ſuch mai u- 1 
ws Tn” 2 7 Iden, I. 
tenance, to be recovered by any that will fue for the king in the Court That a ca; = 
where the plea hangeth. This fhall not prohibit any ta take counſel at 2 
132 ' - #$h <5 p 5 Rage = - | ; Cans —_ 
gw for the fee, or for his parents or friends. ing a ples, 
in purſuar ce 
1 4 bargain made before, is not within the meaning of it, 2d. That champerty in any ation at 
men law, Thethy it be real, perſonal, or Mx“, is within this ſtatute; alſo, it ſeems the bettet 


epinion, that the purchaſe of land, while a «it of oguity concerning it is depending, is within the 


purriew of it. zd. That a /eaſfe for life or years, or a voluntary gift of land hanging a plea is as 
much within the ſtatute as a purchate tor money. 4th. That a ſurrender made y a - 
eſſe ts his leffor is not within the meaning of it ; for ſince the leſſor may lawfully [ 150 j 
maintain his leflee without ſuch a ſurrender, ſurely a fortiori, he may do it after the ſurrender, 
eth. That v0 conveyance, or promiſe thereof, relating to lands in ſuit, made by a fatbrr to bis ſory 
en by any anceſtor to his * heir apparent, is within the ſtatute, fince it only gives them the greater 
<ncourazement to do what by nature they are bound to do. 6th. That the giving part of the land in 
Fuit after the end of it te a counſellor for his wages is not within the meaning ot it, if it evidently 
3ppear that there was ns kind ot precedent bargain relating to ſuch giit; bt it ſeems dangerous a 
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meddle with axy ſuch gift, ſince it cannot but carry with it a ſtrong preſumption of champerty, 
1 Hawk. Pl. C. 258. cap. 84. S. 14, 15, 16, 17, 18, 19. S. P. Sav. 96. Mich. 30 & 
31 Eliz. in Caſe of Finch v. Cockaine. 


4. 33 Ed. 1. enacts, That none of our Court of pleaders, ap- 


prentices, attormes, flewards 4 great men, bailiffr, or any others, 


ſhall take any plea or ſuit to champerty, or for maintenance, in pain 
that they, together with the _—_ thereto, ſhall ſuffer three years 

8 zmpriſonment, and be fined at the king's will. 
5. By 32 H. 8. 9. oll flatutes concerning maintenance, cham- 


Peri and embracery, ſhall be put in execution. 


(C) In what AFions it may be [Champerty. ] 


S. P. Br. [I. JF a man maintains in an action of * debt to have part of 
Champerty, the money, this is champerty as well as if he had main- 


=. cites - « 

- F. 3. 9. tained in a plea of land. 47 Af. 5. 
per Kirton | 
and Finch. 
N. 3. in notis. 


So of other perſonal actions. 1 Hawk, Pl. C. 257. cap. $4. S. 6.——See (B. 2) 


(C. 2) Champerty. In what Caſes it lies. 


1 Hawk, Pl. 1. A Man ſhall have champerty, though he has laſt nothing, 


C. 257. cape 


14. . 8. and where the plea is yet pending. Br. Champerty, pl. 2. 


cites 47 E. 3. 9. 

2. In champerty the defendant ſaid, that before the formedin 
brought in which the maintenance is ſuppoſed, the tenant for 
100 J. to him paid ſold the land to the defendant, and that the tenont 
in the formedon was ſeiſed to the uſe of the d:jendant at the time 5 
the formedsn brought, abſque hoc that he purchaſed the land to main- 
tain modo & forma; and per Cur. if a man takes upon him 15 
maintain and promiſes to do it, and after does nat maintain, action 
does not lie, and the traverſe above is good; per tot. Cur. Br. 
Champerty, pl. g. cites 9 H. 7. 18. | 
3. Duare, if champerty lies upon ſuit upon ſubpena ; for the 
flatute makes mention only of plea, and therefore quære if ſubpœna 
be plea or not. Br. Champerty, pl. 6. 


(C. 3) Champerty. /I Po fall have it, and again. 


Ten. ; 
Ard the dif. 1. THE diffeifor in afie 50h dees ſhall have writ : 
ſeiſor may Mold pn © HSE INIT HAY Res 
have ene champ Rebe i 6/2 Tie firſt action a 


writ of as the tenant. Br. 


champerty, and Finch. 
and the te- 
nant anzther. Ibid. — © 


Champerty, pl. 2. cites 47 E. 3. 9. per Kirton 


P. though the difle:for has nictiitg in the land becauſe he may be 


charged with damages. = If 


r 0 
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2. If the demandant be nonſuit, yet he may have an action of 


champerty. 2 Inſt. 563. ; RE 

3. If the tenant makes a feoffment in fee hanging the writ, if one 
does maintain the demandant to have part, the fecfor ſhall have 
the action of champerty; for he remains tenant to the demand- 


ant. 2 Inſt. 563. 


(C. 4) Champerty. Vit, Proceedings, Count 


and Pleadings. 


1. (© umperty againſt two, becauſe they font a plea to maintain, 


and purchaſed the land in debate to champerty and ſhexved 
between «vhom the plea was moved, and of what tenements. Skip- 
with demanded judgment of the writ, becauſe it is not ſaid * 
for which party they purchaſed to maintain; & non allocatur ; 
for non-tenure in this action is no plea; by which they , that 
they purchaſed of one B. who vas ſeiſed of the tenements for his mo- 
ney, abſque hoc, that they purchaſed the tenements to champerty ; 
Priſt; and the others e contra. Br. Champerty, pl. 4. cites + 
22 E. 3. 10. 


plaintiff brought another writ. Br. Champerty, pl. 13. cites 22 IT. 6. 7. 
F. N. B. + It ſhould be 21 E. 3. 10. b. pl. 33. 
cites 21 E. 3. 10. S. C. 


2. Champerty was brought and i the aurit no mention ⁊uas made 
of impriſonment by three years, and fine du the king according to th 
fatute of IV im. 2. nor of Weſtm. 1. and therefore upon ſearch 
made it was ſaid to the plaintif, that he hee by wuhat ſla- 
tute his aurit is warranted, or otherwiſe his writ thall abate; and 
{0 it ſeems there that the ſtatute ought to be rehearſed in writ 
of champerty. Br. Champerty, pl. 1. cites 20 H. 6. 30, 31. 

3. In champerty, devers demanced judgment of the writ; 
for the party is not named of <vhat miſtery he is and what addition, 
becauſe in this action lies proceſs of outlawry, and it was ſaid 
that proceſs of outlawry lies in maintenance and conſpiracy, and 
not in champerty, by which it was awarded that he anfwer, 


Br. Champerty, pl. 5. cites 21 H. 6. 7. and 22 H. 6. 7. 


(D) At Commen Law, 


CL PHERE was a maintenance at common law, and the 
Heatute only adds a more grievous pain. 11 H. 6. 11.] 
[2. There was a maintenance at common law for which the 
maintainor might be indicted. 22 E. 3. 1.] 
(3. 7 E. 1. Rot. Clauſo. Membrana. 19. The king ſent a writ 
to the juſtices itinerant of rent commanding them to enquire of 
men, qui quaſdam deteflabiles confederationes & malas allegationes 


prefiitis 


* If uri: of 


champerty 
dees not make 
montion for 
wh:ſe part 
the defend. 
ant maln 
tained to 
have part of 
the thing in 
de mand, ths 
writ ſhall 
abate, by 
which the 


Ibid. pl. 5. cites 
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Preſtitis mutuo ſacramentis & amicsrum, & benevolorum fiiorum 
partes in placitis & loquelis ipſos tangentibus in comitatu illo ut pate in 
alhijes, juratis, & recogmtionibus fallaciter manutenendis & defen— 
dendis, & ad inimicos ſuos fraudulenter & quantum in 
ifs eft plerumgue exharedandes inter ſe facere temere praſumpſerint, 
& fr quos inde culpabiles inveniatis, fine dilatione capi, & in prijona 
ira ſalvo cuftodiri faciatis donec aliud inde preceperimus, Sc. 


[Eodem mods to the other juſtices in ey re.] 


EF ac2-1 (E) * hat ſhall be ſaid Maintenance. 
pl. 1.— | 
Intent (D) (x, 1 F a man becomes a 6a! for another, in a ſuit, and after 


* ſues t fave the party and mazinpernors, {+ this is not main« 
unlawful tenance ;] for it is lawful for him to endeavour to ſave the mains 
mainte- | priſe. 14 H. 6. 6. b.) 
nance of a f : 
uit in confideration of ſome bargain t Save par? of the thing in diſpute, or ſome profit out of it. 
Hawk. Pl. C. 255. 8. 1.—And is either by ward, writing, conveyance or deed. 2 Init. 212. 
5. P. Br. Maintenance, pl. 22. cites S. C. | | 


Br. Mainte= C2. If a man notifies to another whim ie take of his counſel for 
_— boftening his cauſe, this is not any maintenance. 49 H. 6. 30. b.] 
C.—Main- 

renance ; per Markham, the defendant is ſoeriff of the county of N. and party, for that, &c. he 
came to him, ard ſaid, that the now plaintiff bad a capias againſt him, and prayed him to give bim 
his counſel what is beſt to be done, and be cuunſciled him to purchaſe ſuperſedeas in C. B. which is the 
fame maintenance, &c. Judgment, &c, and per tot Cur. it is not maintenance; for every man may 
fo give courſe! ; tor otherwiſe none may counſel his friend, nor one huſbandman give advice to ano- 
ther; for that which cught to be juſtified, ought to be a maintenance juſtifiable ; but if it be nit 
any mainterance, then the gereral iſſue Suffces, Br, Maintenance, pl. 17. cites 22 H, 6. 35— 
And aiter Markham added to the plea ab/que e that he is guilty of any other maintenance ; per 
Cur this is no plea clearly, for a maintenance is confeſſed. lid. Wherefore he ſaid ut ſupray 
abſcue hoc, hat he is guilty of the maintenance ſuppoſed by the writ ; per Brown, nothing ſhall be 
entered but not guilty. Markham ſaid, enter it as you will, Quod nota bene. Ibid. A man 
is in »s danger of being guilty of maintenance, ir giving another friendly advice what action is 
proper for him to bring for the recovery of a certain debt, er what method is ſafeſ? to take to free 
him from ſuch an arreit, or <vhat counſellor or attorney is likely to do his buſineſs moſt effetual:y ; 
for it would be extremely hard to make ſuch neighbourty acts of kindneſs, which ſeem rather com- 
mendable than blame - worthy, to come under the notion of maintenance, which always ſeems 19 
imply 2 contentious and over-buſy intermeddling in other men's matters, in which reſpect it is fo 


highly criminal. Hawk. Pl. C. 250. S. 9. 


* The ſenſe (4. If a man buys a title in this manner, that if he can recover 
here ns he ball pay 2001. otherwiſe natbing; though he has taken eſtate 
9%: =; ey in the land, and ſo maintains his own title, yet till he re- 
175. S. C. covers, * it is not in effect; and it was not intended that he 
#, at it ſhall have it for nothing, ſo that all the time till recovery he 
efect and maintains it at the peril of the owner, and this is but a /hi/? 
eruch bis. and fraud, and therefore is maintenance puniſhable in the Star- 
Chamber. Hobart's Reports 161. Flower's Caſe. And there 
quere, whether it hes upon the ſtatutes at the common law 

Courts ? | | 23 | 
(4. If a man makes J. S. his attorney to recover a certain debt, 


where this J. S. ir nt. an attorney allowed in the Court where the 
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uit ir, but he proſecutes the ſuit by force of this warrant, this 
is maintenance; for otherwiſe a man may make ſuch warrant of 
attorney to any great man, and may lawfully ſue, &c. Paſch. 
7 El. B. between Conftantine and Barnes ſaid, that it was the 
Ld. of Linceln's Caſe in the Star-Chamber, where he was cen- 
ſured for it.] | | | 
[5. So if a man makes J. his general attorney ta proſecute all his General ate 


caujes, if he ſues in his name, this is maintenance. Paſch. — 
37 El. B. per Curiam, between Conſtantine and Barnes,] chancery, 
and is not 


learned in the law, may well meddle, but cannot proffer money to the inqueſt, but may pray them to 
appear, Br. Maintenance, pl. 7. cites 34 H. 6. 25. per Chocke. 


[6. If a ſolicitor lates out money in a ſuit for his client upon a pro- 
miſe of re-payment, whether this be maintenance? See Mich. Fol. 115. 
13 Ja. B. between Leach and Penton. Mich. 12 Ja. B.] —— 


C. 254.— 

S. 27. W. brought an action upon the caſe againſt G. and declared, that whereas he, at 98 
of the defendant, did ſolicite and proſecute an action of treſpaſs between the ſaid G. 

plaintiff, and J. S. defendant; the ſaid G. did promiſe to pay the ſaid W. 100l. [ 153 1 
The defendant pleaded non aſſumpſit, and it was found for the plaintiff, It was moved in arreſt 
of judgment, that the ſoliciting and the proſecuting of another man's ſuit was not lawful for any, 
but tor an attorney or counſellor of law. But the Court did all agree, that it is /awful to be a ſo. 
Leiter, if it be not for maintenance, or that he lay not out money for maintenance. Hob. 67. Mich. 
22 & 23 Eliz, in B. R. Worthington v. Galton, 


7. 1 R. 2. 7. None ſhall give liveries for maintenance of quarrels, Hawk, Pl. 
or other conſpiracies, in pain of impriſonment and grievous forfeiture 8 a _ can 
3 _ . S. 42, 

to the king ; and the juſtices of aſſiſe ſhall diligent! enquire of ſuch as In action 
gather together for ſuch purpoſes, and ſhall puniſh them according to upon the 


their demerits, — 
liveries, 

Fulth. ſaid; as to one robe given to A. this ſame A. was retained with us for a year, taking for his 
ſalary 2cs. in the office to be our receiver of certain tenements in D. judgment ft actio; and it was 
challenged, becauſe he did not /hewo of bow many lands or tenements ; and it is faid, that he need 
not to do it, or to ſhew what ſalary he gave him. And as to another he ſaid, that he was his 
ftexeard of bis courts of the manor of D. judgment, &c. And as to another, that he was his menial 
man, and in his houſe, and to go and ride with him, and to ſerve him as his valet. And as to ano- 
ther, that he was his parker of bir park of I.. and to all others not guilty, and ot guilty was held 
no plea, but ſhall anſwer to the writ, that he did not give the robes. Br. Action ſur le Statutes 
pl. 14. cites 8 H. 6.9. 10. 


8. A man alleged gift of a livery to B. againſt the flatute, and A man was 


that the defendant took it, and after ujed it, and did not ſay where he — = 


wedeit, and therefore ill by the beſt opinion. Br. Pleadings, veries; but 
pl. 75. cites 5 H. 7. 17. ä nothing Was 
8 mentioned 
of the wearing of liveries in the indictment; and therefore, per Keble, the indictment is 
not good; but by Wood, the giving of liveries is an offence without the wearing. Br. Indict- 
ments, pl. 30. cites 6 H. 7. 12. | 


9. Speaking of great words is not maintenance, per Thirne. 
r. Maintenance, pl. 9. cites 13 H. 4. 16. | 
10. If he who has nothing to do with the matter, and who is 1 Hawk. Pl, 
not learned in the law will head to the Jury, or to the party, or his — 1 
counſel, the truth of the matter, and all circumſtances as perfectly 
Vor. XV, „„ as 


$, . 


N 
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as 4 man learned in the law, yet it is maintenance. Br. Main- 
tenance, pl. 14. cites 21 H. 6. 15, 16. and 22 H. 6. 5. per 
Aſcue. 
Hawk. FI. 11. If a man of great pozwer in the country will ſay in preſence of 
2 3 * > perſons, that he evill expend 201. for the one party, or vill give 
it is faid, 20 7. for labour for the party, yet if he dyes not grve any thing in 
tat a man fact it is maintenance; for it may be, that thoſe who are of the 
eee jury dare not paſs againſt the will of the great man. Per New- 
ra in ton Ch. J. Ibid. 
the v. may 
be cuilty of maintenance, by telling another who aſks his advice, that he has a gool title. Hawk. Pl, 


C. 50. ſ. o.— But a bare promiſe to maintain another is not in itſelt maintenance, unleſs it be 
either in reſpect of the publick manner in which, or the power of the perſon by whom it is made. 
Ibid. 8. 7. 


12. The giving money for labouring the jury is maintenance, 
though they are nt laboured in fact. Per tot. Cur. Ibid. 

13. And if a man threatens the jury to beat them, in caſe 
e's will not paſs for ſuch party, it is maintenance; per Paſton. 

id. | 


14. Ard maintenance at one day pending the ſuit is maintenance 


during all the ſuit, and yet releaſe made after this day is a good 
plea. Quod nota. Ibid, | 
S. P. For 15. If a great man, of whom a jury are in fear, Hands at the 
ER. bar with the one party, it is maintenance, though he does no— 
do net only thing, nor ſays nothing. Ibid. per Newton. 


tend to diſ- | 
courage the other party from going on in the caule, but alſo to intimidate juries from doing their 


duty. 1 Hawk, Pl. C. 250. cap. 83. S. 7. 


— = 16. If a man /ab2ur; to indie? me, by which I am indifed, it is 
oy maintenance; for the indictment is the action of the king, and 

[ 154 ] the ſatute prohibits it in all quarrels and actions; per Newton. 

— But Paſton to the contrary thereof. Ibid. 

the Star-Chamber, it is not maintenance, becauſe it is for the benefit and advantage of the king; 5? 
if a man doth ailiſt an informer in ancther Court in an information upon a penal law, the ſame is fucl 
a maintenance, ior which he may be puniſhed in this Court, Mich. 6 Jac. in the Star-Chamber. 


Godd. 159. 


17. Decies tantum; by ſome of the juſtices, if a man in- 

anelled and returned upon iſſue takes money of the one party fir 

his verdict, and after is not ſworn upon the iſſue, yet decides tan- 

tum lies, and ſome e contra, and that action of maintenance 

lies, quod nota. Br. Maintenance, pl. 15. cites 21 U. 6. 

8. F. Br. 18. If A. gives money to B. to lay out in a ſuil between C. and D. 

gg and B. does not diſtribute it, vet A. is puniſhable in maintc- 

52. cites Nance, and if B. docs diſtribute it, it is maintenance in both. 
31 H. 6. 9. Jenk. 10 t. cites 29 H. 6. F. Maintenance 11. 21 Hf. 7. 40. 

A _ aſ- 19. If a man ain an obligation to another for a precedent debt 

Son due by him to the aſſignee, there that is not maintenance; 7 

bu 
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that is maintenance. Noy. 52. Harvey v. Bateman. —Cites Ae is 
not indebied 


34 U. 6. 30. to the aſ- 


ſignee, and for that debt is maintenance. 3 Le. 234. South v. Marſh.—If the aſſignment wants 4 
gebd ermpideration, it is void; for it will be maintenance. Arg. 10 M d. 223. cites 3 Le. 234. 
Noy. 5 . Cro. E. 5:2. 170. 34 H. 6. 20. Br. Maintenance, 8. 1 Bulſt. 187. But if ſurery 
pays the debt on wh ch obli ee promiſed him to fue the principal on the ſame bond, and to pay the 


{lurety what he ſhould reeover, &c. this is no maintenance. Palm. 18). Morris v. Badger. 


20. Prayer of judgment by a juror is maintenance; per Jen- wi becauſe 
ney, which Littleton agreed. Br. Maintenance, pl. 40. cites ; dr JE 


| n has given 

18 E. 4. I. 2. 6 his verdict, 
| he has no- 

thing more to do. 1 Hawk. PI. C. 250, cap. 83. S. 8.- But it was held by all the Court ia 


E. R. that he may exhor! bis companicns 19 paſs fer the party as he thinks the right to be, and this is 
nv maintenance. Br. Maintenauce, pl. 39. cites 17 E. 4.5. 


7 


21. If a juror gives money to any of his companions for any party, S. P. though 


* ; By . g aut: it be done 
it is maintenance, and he thall be puniſhed; per all the juſtices, the richt 
quod nota. Br. Maintenance, pl. 32. cites 18 E. 4. 4. of the mat- 

ter. Br. 


Maintenance, pl. 39. cites 17 E. 4. 5. 


22. 32 H. 8. 9. enacts, That no perſon ſhall bargain, buy cr * Theugh 


: ; the ſtatute 
fell, or by any ways or means obtain any * pretended rights or titles, fays — 


or take any promiye, grant or covenant to have t any right, Oc. of or titles in 
ony per ou, Sc. of or to any maners, Sc. unleſs he who ſhall fell, Sc. the plural 
the ſame or thoſe under whom he claims have been in poſſeſſion thereof, — 
en of the remainder or reverſion thereof, or have taken the rents or number is 


profits thereof for one whole year next before the bargain, Sc. made, contained in 


upon pain that the perſon ſelling, Oc. ſhall forfeit fuch lands, Sc. and the plural, 


. : and within 
the buxer or tater thereof, the value of ſuch lands, Sc. one moiety the ſtatute. 


ts the king, &c. and the «ther to the party that vill ſue for the ſame _—_— be 
. ; 8 | N 


' 2, Co 
7 action of debt, Fc. | 7 E. 6. Pa* 
tridge v. Strange. S. P. Co. Litt. 369. a. b. For the better underſtanding of this ſta- 
tute, you muſt obſerve, that title or right may be pretenced 1209 manner of ways. iſt. When it is 
meerly in pretence or ſuppoſition, and nothing in verity. 2dly. When it is a gad right or title iz 
verity, and made pretenced by the a of the party, and both theſe are within the faid ſtatute ; for 
example, if A. be lawful cwner of land, and is in prfſ;fſion; and B. who hath no right thereunto, 
granteth to, or centracteth for the land with another; the grantor and the grantee (albeit the grant be 
meerly void) are within the danger of the ſtatute ; for B. hath no right at all, but only in pretence, 
It A. be diſſeiſed in this caſe, A, hath a good lawful right, yet if A. being out of palm, grantetb 
©, or contracteth tor the land with another, he hath now made his gcod right ot entry pretenced 
within the ſtatute, and both the grantor and grantce within the danger thereof. A fortiori of a right 
in #iion, Quod nota, Co. I.itt. 369. a. 
| It is further to be known, that a right or title may be confidered three manner of ways. 1ſt. As it 
ls naked and without pofſefſion. ꝛdly. When the abſolute right cometh by releaſe, or otherwile, to 4 
Wrong ful-pofſeſſion, and no third perſon hath either jus proprietatis, or jus poiletſionts. The third, 
When he hath a good right, and a wigng ful poſſeſſion. As to the firſt, ſomewhat hath been taid, 
zud more ſhall be ſaid hereafter; as to the ſecond, taking the former example, if A. be dif/viſced, 
and the diſſciſee releaſe unto him, he may preſently ſell, grant or contract tor the land, and need 
not tarry tor a year; fort is a rule upon this ſtatute, that wholoever is the + ab/e/ute wy 
ener of any lands, tenements or hereditaments (as in this cafe the difleifor is) may at [ 155 ] 
his pleaſure bargain, grant or contract for the land ; for no perſon can thereby be prejudiced or 
giieved ; and ſo if a man | murtgage his land, and Aer redeem the ſame, or it a man recovers 
land upon a former title, or be remitted to an ancient right, he may at any time bargain, grant or 
contract for the land, for the reaſon aforeſaid. As to the third, if in the caſe atercfaid, the % 
ſifor died ſeiſed, and A. the diſſciſee entereth, and diffeiſes the ++ heir of the diſſeiſcr, albeit he 
b an ancient right, yet ſeeing the profſeſion is unlawful, it he bargain or contract tor the land 
0 2 before 
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before he hath been in poſſeſſion by the ſpace of a year, he is within the danger of the ſtatut6, be- 

cauſe the heir of the diſſeiſor hath right to the poſteſion, and he is thereby grieved; & ſic de ſimi- 

libus; and albeit he hath a pretenced right (and none in verity) but getteth the poſſeſſion wrongfully 
et the ſtatute extendeth unto him, as well as where he is out of poſſeſſion. Co, Litt. 369. a. 

+ 1 Hawk. Pl. C. 205. cap. 85. S. 15. t It was agreed by Montague Ch. J. and all of the 
Serjeant's Inn in Fleet-ftreet, that if 2 mar || morrgages his land, and redeems it, he may fell his 
land within one year next &c. without danger ot the itatute aforeſaid ; for ſo is the intendment of the 
ſtatute ; for the ace flatutes are that nine ball maintain, and yet a man may maintain his couſin, 
and ſo the like; tor it is not intended but of unlawful maintenance, and lo of pretenced title, and not 
of that which is clear title, Br. Maintenance, pl. 38. cites 6 E. 6.— 1 Hawk. Pl. C. 265. 


cap. 86. ſ. 18. 


7 


J. S. peſſaſed of a term granted it to T. S. his brather, 12 May 20 Eliz. and afterwards 8 Octeber 


121 Eliz. he himſelf Seng in pofſefſion mortgaged the ſame 10 FJ. N. who ſuffered him to continue in 
p2ſpefſion. T. S. granted his eſtate to J. S. who mortgaged it to C. who let F. S. continue in poſe 
ſeſſion till io December 52, Eliz. when G. entered. J. S. was indebted to B. and C. and requeſted 
J. N. to grant his eſtate in the premiſſes to B. and C. tor ſecurity of their money, to which J. N. 
conſented, provided J. S. would find him other ſecurity for his debt; whereupon J. S. propoſed 
the ſaid C. and B. and J. N. accepted them, and wot S.'s requeſt, granted his intereſt to them. 
ad. of February 22 Fliz. the ſaid J. N. having nstice of the grant of G. In an information by G. 
againſt J. N. Periam and Mead J. hell, That J. N. was not within the penalty of this ſtatute, 
becauſe JI. N. granted his intereſt to B. and C. artthe requeſt of J. S. who was the mortgager to ſecure 
the debt he owed them, and therefore it thail not be intended that that grant was made for any une 
Jawful maintenance againſt the ſtatute. Befides J. S. had poſſeſſion, and received the iflues and 
profits of the ſaid lands for a whole year before the grant, notwithſtanding he was vat in poſſeſſion 


= whole year before the day of the date of the grant. 3 Le. 78. Mich. 24 Eliz, C. B. Stamp's 


As if A. be in poſſeſſion or hath received the ifſues and profits for a whole year, and afterwards a 
ranger enters upon him and hath p:ſſeſſion for a quarter or baff a year, yet he who was in poſſeſſion 
for a year betore, may grant his interett without danger of the ſtatute &c. 3 Le. 79. Mich. 24. Eliz. 
C. B. in Stamp's Caſe. 
++ So, if he enters o_ the diſſeifor himſelf, and ſells &c. For notwithſtanding his entry was 
lawful, and he had both the abſolute property and poſſeſſion of the land; yet inaſmuch as the diſſeiſor 
claims a title to it, which is yet in diſpute, ſuch a ſale by the diſſe iſee ſeems within the intent of the 
ſtatute, which meant abſolutely to rettrain all perſons from transfering their diſputed titles to any 
ſtranger whatſoever. 1 Hawk. Pl. C. 265. cap. 86.1. 16. 
Note, The words of the ſtatute be /any pretenced right} therefore a leaſe for years is within the 
ſtatute; for the itatute ſaith not (the right, but any right and the offender ſhall forfeit the whole 


value of the land. But yet it a man makes a * /eaſe for years to another to the intent 2 try the title 


in an cjectione firme, that is out of the ſtatute, becauſe it is a kind of a courſe of law; but if it be 
made to a great man, or any other, to ſway or countenance the caufe ; that is within this ſtatute. 
Co. Litt. 369. a. 369 +. * 1 Hawk, PI, C. 264. cap. 86.1. 12.—8. P. if made by a {u- 
periour to an inferiour. 2 Brownl. 271. Trin. 7 Jac. C. B. Anon. 

Leaſe cr promiſe for years made againſt the form of the ſtatute is within the danger of the ſtatute 
23 well as eſtate for life in tail or in fee; for if a leaſe, promiſe or bargain may be made for 
one year, it may for two, and ſo on to 10 or 100 &c, and a man will maintain as much for ſuch 
eitate as for an eſtate for life &c. and the words are [ary right cr title) in which caſe if he had 
fee and promiſed a teaſe for years, this is a right or title, and is contained under the word (any); 
and under this word (any) the lefs eſtate ſhall be contained in the greater. Pl. C. 87. a. Hill, 
6 & 7 E. 6. Partridge v. Strange and Crocker, 

If A. pretends title of fee fimple in land, and B. takes a leafs of him for 109 years, where A. uh 
pretends had not been in palaſton by the ſpace of a year &c. according to the ſtatute B. ſhall be pu- 
niſhed by the ſtatute, which probidits any to obtain Cc. or take, promiſe cr grant to have the 1 
tenced right or title of any perſon ; and yet he does not obtain the pretenceJ right or title of the 
loſſor; for his right or pretenced title is fee ſimple, and not of eitate for years; for otherwiſe le 
may take leaſe for 5000 years &c. and ſo detraud and fruſtrate the ſtatute. 2 And, 57. in Caſe of 
Smith v. Coleſhill. 

But he who gains the p'f/iſſion of lands, by virtue of a judgment at law in affirmance of an an- 
cient title cannot come within the meaning of this ſtatute in reſpect of any leaſe made of ſuch 
lands; for it can never be imagined, that it was the intent of the ſtatute to oblige all perſons, who 
ſnould recover their lands, to occupy them themſelves, which would be gencrally inconvenient, and 
often wholly impracticable; and therefore it muſt be admitted, from the neceſſity of the caſe, That 
ſuch perſons may lawfully leaſe their lands and houſes to proper tenants, to be manured and occu- 
pied for the uſual rents; but if it ſhall appear, that the title ro ſuch lands is ſtill conteſted notwith - 
ſtanding ſuch recovery, and that ſuch leaſe was in truth deſigned for the maintenance of the title, 
$erjeznt Hawkins ſays, he can ſee no reaſon why it ſhould not be as much within the ſtatute as an) 


caic whatſoever, 1 Hawk. Pl. C. 265. cap. 86, 1. 16, 1 
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Tfa man has a lauf title to enter into lands, but has not been in poſſeſſion, and he enters, ana 
makes a leaſe for years thereof, it is within the ſtatute; for the miſchief is, he would let it to ano- 
ther to have the maintenance and embracery, and make contentions and ſuits, and to remedy this, 
the ſtatute was made; for if a man has title, he may recover according to his title; [ 106 ] 
per Anderſon Ch. J. and Periam J. agreed thereto, and ſaid, that if a man recover & , 5 
in formedon or ceſſavit, and make a leaſe, it is not within the ſtatute, though he has not been in 
poſſeſſion for a year, and he thought the plaintiff need not prove that it is a pretended right, be 
cauſe the ſtatute expounds what is a pretended right, viz. if he hath not been in poſſeſſion. Goldſb. 
101. Slywright v. Page. 

The caſe above was, that a man was ſeiſed in fee, and made a fegment to J. S. to the uſe of him= 

ſelf, and M. his intended wife, and to the heirs of the huſband. The marriage took effect, and 
then the huſband made a feoffment to a ſtranger, and died, afterwards M. befure ſhe was in poſſeſſion, 
made a leaſe for years to a half pratber, the defendant by indenture without any entry or delivery 2 
the deed upon the land, he knowing that ſhe never had been in poſſeſſion. The Court held this leaſe 
within the ſtatute, though objected that being made by one out of potleſſion, and not ſealed or de- 
livered upon the land, was not good in law, as to paſs any intereſt ; for by means of this pretended 
leaſe, the poſſeſſion might be diſquieted ; for amongſt the vulgar people it is a leaſe, and it is a leaſe 
by reputation, Le. 166. Slywright v. Page. 

Mo. 266. S8. C. is, that the leaſe was made to try the title. But Goldſb. 107. S. C. ſays nothing 
of its being made to try the title. And. 291. S. C. acc.— 1 Hawk. Pl. C. 294. cap. 86. f. 14. 

But if one that has not been in poſſeſſion offers a leaſe to J. S. who was ignerant of the lefſor's nat 
having been in poſſeſſion, and J. S. agrees and takes aleaſe, in this caſe J. S. is net within the fla- 
tute ; per Anderſon Ch. J. Goldſb. 101. in Caſe of Slywright v. Page. 

tt Alſo where the ſtatute ſpeaks (of any right or title to lands &c.) A cuftomary right or pre- 
tence thereof to lands holden by copy is within this ſtatute. Co. Litt. 369. b. 

If one, who has a pretended right or title to c:vyh9/d /and's, bargains and ſells it fo another, this 
is within this ſtatute ; for the ſtatute ſays, if any bargain, buy or ſell &c. any right or title in, or to 


any lands or tenements ; fo that theſe words (any right or title) extend to all manner of rights ot 


titles, and by conſequence to copyhold lands, And a great part of the land of the realm is granted 
by copy, and therefore the intention of the makers of the act was to include this for the avoid- 
ing of ſuits, maintenance and champerty, and not to leave all copyhold eſtates to the miſchiefs men- 
tioned in the preamble of the ſaid act. Per Wray Ch. J. 4 Rep. 26. a. Paſch. 3t Eliz. B. R. in 
Caſe of Kite v. Queinton, ——5. P. 2 Brownl. 134. in Caſe of Bagnal v. Tucker. 


Provided that it ſhall be lawful for any perſon being in + lawful This proviſe 


poſſeſſion of the thing, whereunto title is made, by taking the yearly * 3 


profits to buy or obtain by any reaſonable way or means the pretended for explana- 
right of another perſon to the ſame. tion than of 


any neceſſie 
ty) extendeth only to a pretenced right or title, and not to a good and clear right, and therefore with 


out queſtion, any that hath a juſt and lawtul eſtate, may obtain any pretenced right by releaſe cr 
otherwiſe ; for that cannot be to the prejudice of any; nay, as hath been ſaid, a * di//*iſer, that 
hath a wrongful eſtate, may e4tain a releaſe of the difſriſee, and that is not within the body of that 
20, and conſequently ſtandeth not in need of any proviſo to protect him. Co. Litt. 369. b. 

8. p. And it ſeems clear, that ſuch a releaſe cannot come within the meaning of the ſtatute, if 
the diſleiſee had the true title, and no other had any pretence of title to the land; for in ſuch caſe 
it is clear, that the end of the releaſc is not for maintenance, but for the ſettlement of all diſputes, 
But if ſuch a difſeiſee had had but a conteſted title, and ſuch releaſe were intended only to enable the 
diſteiſor to defend himſelf with the dubious title of his diſſeiſee, ſurely it cannot but be as much 
within the meaning of the ſtatute as any conveyange to one wholly out of poſſeſſion. 1 Hawk. Pl. 
Cy 265. cap. 86. S. 17. | 

And therefore if there be tenant for life, the remainder in fee by lawful and juft title, he in re- 
mainder may cbtain and get the pretenced right or title of ary ranger, not only for that the particular 
eſtate, and the remainder are all one; but becauſe it is a mean to extinguiſh the ſeeds of troubles 
and ſuits, and cannot be to the prejudice of any. Co. Litt, 369. b. | 

And where the ſtatute faith, (being i» lawful poſſefſion by taking the yearly rent &c.) thoſe 
words are but explanatory, and put for example; for howſoever he be lawfully ſeiſed in poſſeſſion, 
reverſion or remainder it fuffices, though he took protit. But the matter obſervable upon this pro- 
viſo, is, that if a diffeifur mates a leaſe for life, lives or years, the remainder fer life in tail or in 
ce, he in remainder cannot take a prom!ſe or + covenant, that when'the diffaifee has entered upon 
the land or recovered the ſame, that then he HH convey the land to any of them in remainder 
thereby to avoid the particular eſtate, or the intereſt or eſtate of any other; far the words of the pro- 
viſo are (buy, obtain, get, or have by any regſenable way? or means } and that is not by promile or 
covenant to convey the land after entry or recovery ; for that is neither lawful, being againſt the ex. 
piels puryiew of the bedy of the act, nor teaſonable, bgcaule it is to the prejudice of a third perſon. 
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But the reaſonable way or mean intended by the ſtatute ir by releaſe or confirmation, or ſuch conveys 
ances as amount toas much ; and this agrees with the letter of the law, viz, the pretenced right or 
title of any other perſon; and rights and titles are by releaſe or contirmation, as by reaſonable ways 
and means lawtuily transferred and extint; and the words ef promiſe or covenant &c. which ate 
prohibited by the ogy of the at, are omitted in the proviſo. Co. Litt. 369. b. 

7 S. P. Becauſe fuci a covenant ſeems to ſavour as much of maintenance, as if they had been 
ſtrangers to the land. 1 Hawk. Pl. C. 266. cap. S6. S. 17. 

r A. ſeiſed of land infroffed IV. R. and I. S. uper condition : enfceſt vim and M. bis wife, re- 
mainder ? D. E younge/t hn in tail, with divers remainders over, but nut fhewwing 19 whom. And 
1 eftate was executed accordingly ; afterwards A. made a new feaffment to the ſame truſtees, on 
condition to re-injeeff him ani his ſecand wife for life, remainder {2 B. his jecond fon n tal Fe. B. 


procured the deeds of the firtt entail to be cancelled, A. died, D. entered and took the profits. B.“ 


purchated the title of J. N. who was not in poſfeſſion. An information was brought againſt B. 
[ 157 ] and a copy or draught of the tuft deed written by the defend nt himielt was pro- 

2 duced, by which it appeared, that f remainder for want of ti/ur of D. wat /imited 
to B. upon which the queſtion was, whether B. in the laſt remainder might buy a pretenced title by 
the proviſo in the ſtatute. And when D. after A.'s death enteren for the forfeiture, br drwefted all 
the new remainders, and re-contiuued the former. And theretore it was infitied for B. the de- 
fendant, that this was no offence within the ſtatute, becauſe the remainder and particular tenant 
make but one eſtate, and the ſeifin of the ove is the ſeiſin of the other. But it was antwered, that 
by the buying the title of the particular tenant he intended to defeat all the firit remainders, and 
alſo the intention of the ſtatute, as appears by the words, ourht to be taken, vis. That he wha 
buys a pretenced title ought to be in ellen by the taking the annual rents and profits which h. 
did not in this cate. Ideo quære. D. 52. b. pl. C, 7, 8, 9. Trin. 34 HH. 6. Anon. Orig. 
(Veſtatute). | 


® A ſtranger Nane ſhall unlaatfilly maintain any ſuit or action, retain any per- 
1 0 * fon fer maintenance, embrace * jurors or ſuborn witnefles, en pain 
tumedpray- of 10. the one miiety to the King, and the other muiety ts him that 
ing him to cuil ſue for the ſame, c. 


appear at ; 
the day, and te ds in the cauſe according te his conſcience, Adjudged Maintenance. 2 Le. 134. 


Mich. 28 Elis. cites it as one Gifford's Cale, 

Appiying is a juror by ane that is no party to the ſuit by word or writing fe appear is malnte- 
nance, otherwiſe by a party to the ſuit, Mo, 816. Jepps v. Tunbridge &c.—Goldtb, 182. pl. 125. 
Maiditon v. Hall.——cites G:ttoid's Caſe, 


The Pro ecuticn to be aithin gue year. 


23. A. poſſeſſed of a ref:ry fer term of years was ejefed by 
B.—C. by A.'s commandment re-enters to his uſe, and after B. 
eentimues the poſſeſſion, and A. within four days after grants all hi: 
intergſt wich he had in the ſaid land, 79 C.—This grant was 
good enough, notwithſtanding that at the time of the grant 
he had not pon, and that the grant was made out of the land. 
Dal. 56. pl. 1. 6 Eliz. Waly v. Burnell. 


Promiſe te 24. A widow in conſideration, that the plaintiff at her requeſ! 


pay ſo much 


to A. for bis 
labeur avout 
re bufine 7 
of }. 8. is 
Maiate- 
naiice. 
Yelv. 197. 
cites Onily's 
Caſe.— 0. 
35 5. b. Oni. 
Iy's Caſe. 
See Cart, 
230. per 
Vu han 


* . 


had taken great pains, and expended 1500 l. on her ſuits, and 
other buſineſs depending, promiſed to pay all the charges which 
he had expended, and 200. more when required, Dyer thought 
the conſideration good, and lawful! and charitable, viz. to aid 
and eaſe a feme ſole in her widowhocod in her affairs, ſuits, and 
quarrels, which well may be out of ſuit in law divers ways. 
And the word depending is not of neceſſity intendible to be inter 
partes litigantes in actione dependent” in aliqua curia legis, &c. 
and then it cannot be maintenance; ſo he concluded his argu- 
ment with the plaintiff, and the plea in bar inſufficient. D. 355. 
b. 356. b. Paſch. 19 Eliz. Onely's Cafe. 

25. A. 


* 


70 
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25. A. by indenture between him of the firſt part, B. his ſon 
and W. R. and W. S. of the ſecond part, covenanted with B. his 


fon to aſſure lands to the ſaid I. R. and I. S. and their heirs be- 


fore ſuch a feaſt to the uſe of A. for life ; and then follows, viz, 
And it is agreed, that the ſaid A. may aſſign part to his wife, part 
to his daughters, and part ta his baſtards, the remainder of the 
whole upon the determination of eſtates ſo to be limited 7o the 
uſe of B. and the heirs male of his bedy, the remainder ts the uſe of 
C. baſtard of A. and the heirs male of his body, remainder over 
and covenanted that he and all others, Wc. ſhould fland ſeiſed to the 
uſes aforeſaid. And further it was agreed, That if any to whom 
the inheritance is appointed as before, Heul do any act to the preju- 
dice of the inheritance of any perſon to whom any eſtate is limited, then 
ſuch perſon's eflate ſhould ceaſe, and M. R. and W. S. be ſeiſed to 
the uſe of him and his heirs, to whoſe aſe the inheritance is next li- 
mited according to the purport thereof; by force of which A. 


was ſeiſed for life, and ſurrendered to B. After which a fine come 


ceo, fc. was levied by B. and W. S. to W. R. with warranty aid 
proclamations, by which C. entered and demiſed to J. N. to the intent 
that J. N. ſhould bring ejeftment. An information was brought 
azaintt C. ſetting forth that he was not in poſſeſſion, nor had 
any right of entry, &c. and that A, is living and B. is dead. It 


was inſiſted for the defendant, that it appears by the informa- 


tion, that when B. made the leaſe he had nothing in the land, 
and fo the leaſe merely void; for it is not alleged to be made by 
deed indented, nor upon the land, nor in ſuch other manner as 
to be accounted any leaſe, and conſequently no offence againſt 
the ſtatute. It was agreed to be “ no leaſe, but yet it was ſaid an [ 158 ] 
offence againſt the ſtatute ; becauſe he words of the Natute are te pf d. 
be underſtood according to the common underſtanding, and ſpeech cap. 36. 8. 
which paſſes bet7veen perſon and perſon, and not in the dark ſenſe 14. 
according to the operation of law. And the Court agreed, that 
B. took not any uſe by the indenture far want of a conſideration 
to veſt the uſe in him (fatherly love not being ſufficient to convey 
any thing to a baſtard) and ſo the uſes void as to him, notwith- 
ſtanding it is by way of remainder; and adjudged for the plain. 
tiff. And. 75. Trin. 19 Eliz. Gerrard v. Worſeley. 

26. Applying to the ſteward of the lord of a liberty to return If ferif re. 
-n indifferent jury, and not of knights and eſquires, becauſe the 7"; */*Y 
diſpute concerned a lord of a manor, and the ſteward repre- mination of 
ſenting the matter to his lord, &c. is not maintenance. 2 Le. ny perf u, 


133. Mich. 28 Eliz. Ld. Cromwell v. Townſend. it is à mit- 


de meanor in 

him, and it 

may be maintenance in the perſan at whoſe requeſt it is done; per Cur. 12 Mod. 564. in Caſe of 
_ Turzer v. Burnaby. 


27. If a bond be far performance of covenants contained in a 
teaſe, and leſſor afſign the leaſe, he may aſſign the bond alſa, be- 
cauſe they are cencomitants, and he LS an intereſt in the 
leaſe, and therefore he may ſue the bond; but if the covenants 
; 4 are 
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are firſt brcken, and afterwards he aſſign over the leaſe, if the 
aſſignee ſue the bond, it is directly maintenance; but if after 
the aſſignment, the covenants are broken, it is no maintenance 
to ſue ; but if he a//ign over the bond, and reſerve the leaſe in his 
own hands, and then the covenants are broken, and the other fue the 


bond, it is maintenance. Agreed Arg. Godb. 81. pl. 96. 


| Mich. 28 & 29 Eliz. B. R. | 
It is uſual 28. If J. S. be indebted to me, and I am indebted to J. D. I 
among met” may afſign that debt to J. D. with the aſſent of J. S. otherwiſe not. 


chants to 4 | | 
make ex- Arg. Godb. 81. pl. 96. 

change of 

money fer bills ef debt, and it is no maintenance; and per Gawdy J. it is no maintenance to aſſign a 
debt with a letter of attorney to ſue tor it, except it be affigned te be recovered, and 1+ party 19 have 
part of it. Cro. E. 170. Penſon v. Hickbed. Alliznment of a debt or recognizance to 2 
ranger is an illegal and vod conſideration. Cro. J. 552. Berrow v. Grey. Buying e debrs is 
maintenance at common law, and puniſhable by information, and indictment. . Jenk. 108. pl. 6.— 
Unleſs it de by the debree of the vendor. Jenk. 292. pl. 35. cites Lane v. Mallony, All. 60. 
Hodſon v. Ingram. : 


29. Damages to be recovered for treſpaſs, battery, &c. cannot 
be aſſigned over, becaule they are as yet uncertain, and perhaps 
the aſſignee may be a mai of great power, who might procurc a 
jury to give him the greater damages. Arg. Godb. 81. pl. 96. 
The cafe 30. A. ſeiſed in fee gave lands to B. and the heirs * of his body, 


here ſeems remainder 7 C. and the heirs male of his body, remainder 4 the | 


Sor 25 right heirs of A. B. died having iſſue a daughter. C. made a 
ſtated in the Jeaſe for years of the lands. The Court held this to be no main- 
1 tenance within the ſtatute; for he in remainder may make 
(males) is © leaſe for years. 2 Le. 48. pl. 63. Trin. 33 Eliz. C. B. 


emit; and Taylor v. Brounſal. 
this appears 
more plainly afterwards. 


31. Then it was given in evidence, that a common recovery 
was had againſt B. with ſingle vorcher, and fo the remainder limited 
to C. deſtrayed, and that after that recovery C. made the leaſe ; but 
it was anſwered by the other ſide, that the recovery was never 
executed, and ſo no diſcontinuance of the remainder, and then 
the leaſe made by C. was good. And the truth of the caſe was, 
that ſuch recovery was had, and an hab. fac. ſeiſinant awarded, 
and returned, but no execution avas had upon it, nor the recoveror 


never entered. And whether C. who is a ſtranger to the ſaid re- 


covery, ſhall be admitted againtt the recovery to ſay that nd 
C 159 J execution was, was the queſtion, and therefore all the matter 
was found by ſpecial verdict. 2 Le. 48. Taylor v. Brounfall. 

32. Alſo it was given in evidence, that the land was given to 

B. and the heirs male of his body ; and then when the daughter, 

who is not in truth inheritable, enters, whether ſuch entry (the 

being privy in blood to C. her uncle) ſhall be a diſciſin or abate- 

ment, c. as in the Caſe of Littleton, where the youngeſt bro- 

ther enters after the death of the father? For in lach caſe, the 


youngeſt ſon does not get any frechold, but is only a tenant at 
| | | a ſufferance. 


fn al #. - kwncs woolioemns cs 4 
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ſufferance. And Anderſon held, that when the daughter enters 
and takes a huſband, who leafes for years and the leſſee enters, 
the ſame is a diſſeiſin; but Periam doubted; “ for he ſaid, when 
the younger ſon entered, the freehold was in him, which An- 
derſon doubted. 2 Le. 48. Taylor v. Brounſall. | 

33. If the king's laſſee for years be ouſted by a ſtranger, yet 
though he be out of poſſeſſion, he may aſſign over his term; for 
the reverſion being in the king, he cannot be out of poſſeſſion 
but at his pleaſure, Cro. E. 275. Hill. 34 Eliz. C. B. Wingalt 
v. Mark. | | = ; 

34. Action upon the ſtatute of maintenance for maintaining 
a 2 in the Spiritual Court. Warberton moved, that this action 
lay not: for the ſtatute of 1 R. 2. cap. 4. whereupon the action 
is founded, zs to be intended only of maintaining ſuits in the 
Courts of commen lago: and upon view of the ſtatute, the whole 
Court was of that opinion, and willed him to demur. And 
Drew remembred a Caſe in the Court Paſch. 37 Eliz. between 
ConsTANTINE v. Barns, whereupon it was ruled, that no 
action lay for maintaining a ſuit in the Spiritual Court. Cro. 
E. 594. Mich. 39. 40 Eliz. C. B. Tiſdale v. Bedington. 


name of Tiſdall v. Bevington. That ſuch maintsnance is neither within. 32 H. 8. 
we EE, LED 
35. One of the defendants, ſuppoſing that he had title to cer- 
tain lands, which were in the poſſeſſion of the plaintiff, contracted 
to ſell them to one other of the defendants, and ſealed a leaſe to 
anither of the defendants for years to try the title, and this to the 
uſe of him jor «whom the contract xwas made, but nothing was done 
upon it, nor any action brought, and the year and day long fince ex- 
fired, and before any bill exhibited in the Star-chamber; yet all 
the defendants were fined there this term, becauſe it is mainte- 
nance at the common law, though not upon the ſtatute of 32 H. 8. 
becauſe of the year expired. Mo. 751. Hill. 1 Jac. in the Star- 
Chamber. Leigh (Sir Oliffe) v. Helyar Barker & al. 
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Goldſb. 173. 
pl. 1. 8. &. 
by name of 
Tiſdale v. 

Altree. 

And per tot. 
Cur. the 

word alibi, 
in the ſta» 
tute means 
the King's 
Court only. 
—Noy. 68. 
S. C. by the 
nor 1 R. 2. 


S. C. cited 
1 Hawk. 
Pl. C. 262, 
cap · 86. 8. 
1. For all 
practices of 
this kind 
are by all 
means to be 
di ſcounte- 
nanced as 
manifeſtly 
tending to 
oppreſlion, 
by giving 


opportunities to great men to purchaſe the diſputed titles of others, to the great grievance of the ad - 
verſe parties, who may often be unable or diſcouraged to defend their titles againſt ſuch powerful 


perſons, which perhaps they might ſafely maintain againſt their proper adverſary. 


36. A. was out of paſſeſſon, and recovered in an ejefione firme in 
May 2 Car. & habere facias poſſeſſionem was awarded; and 
29 September 4 Car. he 2. the land; and whether he might ſell 
1 or not was the queſtion. It was determined, that he 

eing put in poſſeſſion by writ might ſell preſently, and ſo it was 
holden in Sir Joan Orrer's Caſe, 7 Car. in this Court. Croke 
J. took a difference between a recovery in a real action, and in 
an ejectment adjourned. Godb. 450. Hill. 8 Car. B. R. the 
King v. Hill. | | | 


v. Hill. ——If in a formedor a man be out of poſſeſſion 7 years, ard then recovers, he may ſell the 
land preſently ; mr gon J. ſaid to have been fo adjudged 36 Eliz. in C. B. in Page's Caſe 


Croke J. there is a 
Codd. 450. in the Caſe of the King v. Hill, 
a . "_ , . 37. A 


Per Barkky 
J. If a 4% 
ſeiſer reco- 
vers in eject᷑. 
ment, and 
he aſter- 
wards ſells 
the land, it 
is a pretend- 
ed title. 
Godb. 48 
in Caſe of 
the King 


Fer 


iffereuce where the recovery is iz 4 real action, and where it is in an eeetment, 


$4 * 
4 
9 


— — 


2 
renn 


S 


. 


g 
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37. A ſuit in chancery cannot. make a pretended title nor 
maintenance. Godb. 450. Hill. 8 Car. B. R. cites it as reſolved 
by all the judges of England in Brownlow's Caſe. 

\ 160 ] 38. Commencing a ſuit againlt another, and in name of another, 


It is not and without his privity, is maintenance. Mar. 48. 
lawful tor 
any man to meddls in the cauſe of another, if he have 20 an intereft in the thing ; for otherwiſe it 


will be maintenance. Arg. Goldſb. 81. Reynolds v. Truelock. 


39. Upon indictment for barretry the evidence was, that one 
G. was arreſted at the ſuit of another in an action for gol. 
evhen in truth, he owed him nothing; and coming before the Ld. 
Ch. J. to put in bail the defendant ſollicited againſt him, Sed per 
Cur. this is not barretry, unleſs defendant knew that there awas 19 
cauſe of action after the action brought, but it might be mainte- 
nance. 3 Nod. 97. Anon. 
Yf a cuſtom yo, For ſuit, cuſtom, common, or copyhold where ſeveral 
de in quel. participate, there they may contribute, but nat where they claim ſe- 


tion betwixt 1 1 : a : 
the lord of veral franktenements or copyholds of inheritance, in which they 


* 


the manor have not a it and equal intergſt. Noy. 99. Sir Edward Me— 


and a copy- : 1 
Holder, all redith v. his Tenants. 


the other 
copyholders may expend their money in maintenance of the other and the euſtom. Gogb. 81. Arg, 


Mich. 28 & 29 Eliz. B. R. Anon, 


41. Not only he who lays out his money to aſſiſt another in 
his cauſe, but alſo he who by his friend/hip or intereft ſaves him 
that expence which he might otherwiſe be put to, or but endeavours [2 
zo do, is guilty of maintenance; as where one perſwades, or en- 


fs cu JT on i a 


deavours to perſwade a man to be of counſel tor another gratis, 
1 Hawk. Pl. C. 249, 259. cap. 83. S. 5. 
| * Hs 
(F) A. what Time it may be done, [or rather, . 
at what Time being done, it ſhall be taid Main- g 
tenance.] 
Br. Mainte - [I. Maintenance cannot be, unleſs he has ne plea pending p 
nance, J. 1. 4 = — 8 
ee. at the time. 3 H. 6. 54. J | J 
per Martin, 0 5 d 
and that it was not denied, and that the writ in the regiſter is quod manutenuit inſuch an ation Irs V. 
p75 parte J. N. Quod nota. 7 
. ö e ; 2 20 
8. P. yet if Cz. For if a man gives money to another before the ſuit com. tr 
2 3 menced to aid him in the ſuit, and he after purchaſes the writ and = 
5 purſues it, yet this is not maintenance, becauſe no ſuit was pend- ” 
* with ing at the time of the writ purchaſed. 3 H. 6. 54. 
2 GEengn to ; 

aſuſt him in the proſecution or defence of an intended ſuit, which afterwards is actually brought ; 3 

ſurely it cannot but he as great a mildemeanor in the nature of the thing, and equally criminal at h 
common law, as if the money were given after the commencement of the ſuir, though perhaps it for 
may not in ſtrictne ſs come under the notion of maintenance. 1 Hawk, Pl, C. 250, cap. 83. f. 10. wh 


3. Main- Idi 
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2. Maintenance; if the plaintiff in any action recovers againſt 
the defendant, yet he may have action of maintenance againſt 
every one who maintain againſt him; becauſe the /atute is a 
prohibition #1 itſelf. Br. Maintenance, pl. 35. cites 7 E. 4. 15. 

4. If I bring a writ and one maintains fo that my aurit is not re- 
turned, action of maintenance does not lie; for it is not of 
record till the writ be returned. Br. Maintenance, pl. 36. 
Cites 10 E. 4. 19. | 

5. One may as properly be ſaid to be guilty of maintenance, 
within the meaning of the words (adhuc manutenent,) in an 
action of maintenance for ſupporting another after judgment as 
for doing it hanging the plea; becauſe the party grieved 
may be diſcouraged thereby from bringing a writ of error or at- 
taiut, 1 Hawk. Pl. C. 250, 251, cap. 83. f. 10, 


(G) Tufifable. IVhat Perſons may maintain, L 161 


LI. JF an iſſue be taken between two, whether all the inhabi- * * 
a . ' . . . . . © —_ * 

tants of the will have ſuch preſcription, all the inhabitants where ac- 
may maintain the iſſue, though they are nt parties and the“ tion was 


lord of the vill may alſs ; becauſe it concerns him. 18 E. 4. 2.] — — 


ſcil, and the defendant juſtified, becauſe it was a church- yard, and all the inhabitants had uſed to 
bury their dead there, all the inhabitants of the vill may maintain in this action &c. ut ſup. 
Br. Maintenance, pl. 41. cites 8. C. 1 Hawk. Pl. C. 252. cap. 83. ſ. 18. 8. P. 
1 Hawk. Pl. C. 253. ſ. 20. 


C2. Leſſee for years brings treſpaſc, if the iſſue be upon the right 7 
0 1 - N 3 . . tl in trei- 
of the inheritance the reverſioner may give evidence with the leſſee, — 


and it is not maintenance. 6 E. 4. 29. | | have aid of 
his leſſor, 

for the er may come and give evidence with the plaintiff, and none ſhall have maintenance 

againſt him. Br. Maintenance, pl. 33. cites 6 E. 4. 2. per Moile J. quod nullus negavit. 


y 


S. P. for though the judgment which may be given againſt the leſſee cannot directly bind his inheri. 


tance, yet the verdict may be a prejudice to his title, being given on a ſuppoſal of his not having a 
good one, 1 Hawk. Pl. C. cap. 83, ſ. 12. | | 


3. Maintenance againft tao, becauſe they maintained for the Se where a 


part of J. N. in a quare impedit between the plaintiff and the ſaid % —- = 


J. N. ſuch a day, the defendant ſuid that at another day befcre the at commen 
day in the declaration the biſhop. awarded an inquiry upon right of lau, and 
patronage, upon awhich he awas compelled to be ſworn by the law rd u 
the church, and gave verdict for the ſaid J. N. ab/que hoc, that 


2 . pl againſt him, 
wWAs guilty of any maintenance after this day, and the other e con- it is a good 
tra, and found for the plaintiff; and it was pleaded in arreſt of Ju GER 


. , d . With tra- 
judgment that this matter is not maintenance, becauſe he is wer/e ut ſu- 


compelled to be {wern by the law, and by Forteſcue J. the plea is ** Ibid. —- 
2 for this is maintenance, but it is a maintenance zuſtifrable. wan 


g man be at 
r. Maintenance, pl. 5. cites 28 H. 6. 6. bar, and 
anoiber in- 
Ferme the Court that this man can declare the truth, and prays that he be called and ſworn, by 
which the Court ſwears him, and ſays upon his cath for the one party, this is maintenance juſtifiable. 
Ibid,— But if he had ſaid tor the ene or tor the other of bis own bead, it is maintenance pun — 

| | able. 
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able. Ibid. ——Ard if jurors come to a man and pray him to inform them of the truth, and he la- 
forms them it is maintenance juſtifiable. Ibid. But if be comes to the jury of his #wn head, 
or labours to inform them, it is maintenance puniſhable. Ib:4. by Forteſcue, quod non negatur, 


As if a man 4, Maintenance by R. againſt S. became be maintained one F. in 
— _ debt brought by F. againſt R. now plainti?, the H, [aid that 
275 bs * R. mow plaintiff was in debt to the ſaid F. in 101. and the ſaid F. 
ful tor me to qyas in debt to the now defendant in lol. by which I. age the 
rg debt which the now plaintiff owed to him to the now defendant in Full 
and ceſty ſatigfaction, and delivered to him the obligation to which the now 
que uſe may plainci f agreed, and alſs the ſaid F. commanded the now defendant, 
Action in „at in caſe the now plaintiff did not pay that he ſhould ſue him in his 
name of his name, and becauſe he did not pay, the defendant ſued in the name of 
-offees— F. which is the fame maintenance, &c. and per Wangford and 
ee A Priſot, debt avhich rs certain may be aſſigned over by aſſent of 
+ --—rga the parties, contra of damages in treſpaſs not recovered ; for this is 
Idid. incertain and becauſe the defendant has cauſe ta meddle, he may 
well juſtify, Br. Maintenance, pl. 8. cites 34 H. 6. 30. 
But that is 5. It is juſtifiable in the caſe of common, Sc. Mo. 562. 


for ſuch ny Ameredith's Caſe. 
as claim 


common or cuſtom, but it is otherwiſe where the tenure is in queſtion, becauſe the tenure of one it 
not the tenure of another. Mo. 788. Lord Grey's Caſe, | 


162 J 6. A man's bail may come and ſee that his appearance be re- 
corded. Br. Maintenance, pl. 7. cites 34 H. 6. 25. But 
cannot maintain him any further. Ibid. pl. 42. cites 18 BK. 4. 
12.— 1 Hawk. Pl. C. 252. cap. 83. ſ. 19. : 


See (0) f) conſanguinity. 


Br. Mainte- 1. SOME books ſay generally that a man may maintain 
nance, pl. 3. his blood. 9 H. 6. 64.] 


Cites S. . 
per Babing. 
and Marten. 
Newton. 


pl. 14. cites 21 H. 6. 15, 16. and 22 H. 6. 5.—pl. 17. cites 22 H.-6.35. pes 


5 . [2. $8 it is of him ts whom the land may deſcend. 19 E. 4. 3. b.] 


cap. 83. 1, 14. 


gon [3- Se the baron may where the land may deſcend to his wife, 
$3.1. "uy P 19 E. 4. 3. b] f : 
[4- But otherwiſe it is in perſonal afions. 19 E. 4. 3. b. 
[5. A man may fland with his kin at the bar in an action; and 
it is juſtifhable. 21 H. 6. 15. b. 11 II. 6. 42. 12H. 6. 2. b.] 
6. S/ a man may pray another 19 be of counſel with his kin. 
9 E. 4. 32.) 
[7. Seme books are generally, that a man may maintain his 


ally. 9 H. 6. 64.] FIR 
. S 


* 


re 


2 


Fe 
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8. The ſon and heir may give money of his own to one to be 5 pw 
arkham, 


of counſel with his father. Er. Maintenance, pl. 14. cites hi, is by 
21 H. 6. 15, 16, and 22 H. 6. 5. Per Aſcue. | reaſon of 


the intereſt, 
which the heir has; but Aſcue ſaid, that he has no intereſt in the life of his father. Br. Ibid. 
Br. Maintenance, pl. 18. per Rede J. cites 41 H. 7. 2. but ſhould be 14 H. 7. 2. according to the 
other editions. And fo may the father for his ſon and heir ; for he is bound to find him. Contra 
of another couſin, Br. Maintenance, pl. 7. cites 34 H. 6. 25. per Chocke. A. pretending 
right to a meſuage, whereof he nor any of his anceſtors were in poſſeſſion by the ſpace of a year next 
before &c. made a demiſe tere ta B. his ſon and heir apparent, ta the intent that he ſhould bring 
ejechment. This was adjudged it. C. B. per tot. Cur, not to be within the intent of the ſtatute of 
32 H. 5. 9. For the general words of the ſtatute ſhall not be intended to reftrain the ſon, who is his 
father's heir, from maintaining him, as well for the natural duty, which he owes him, as for the ime 
mediate poſſibility of the inheritance which he has, which were jawful maintenances at common law. 
And adjudged accordingly. Sav. 95. pl. 175. Mich. 30 & 31 Eliz. Finch v. Cokaine.——S, P. 
Yet it hath been holden, that ſuch a ſale to a brother of the half blood, is within the meaning of the 
ſtatute. 1 Hawk. Pl. C. 265. cap. 86. ſ. 16. If a man makes a leaſe to a ſon, for a ſmall term 
to try the title in an ejectment, it ſhall be intended maintenance puniſhable. 2 Brownl. 271. Trin. 
7 Jac. C. B. Anon. 


intai - Mo. 266. 8. 
9. Brother of the half blzod cannot maintain. Le. 166. Sly 22 


wright v. Page. — And. 202. S8. C. ſays, that brother of the 2uhole 51. S. C.—. 
Blood ſhall not be puniſhed by the ſtatute, by the greater opinion 8. P. But 
of the Court. | in caſe of 

brother or 
couſin, if he gives any money, it is ſpecial maintenance, Br. Maintenance, pl. 20. cites 9 E. 4. 
32. It was adjudged, that a /eaſe made by one brother to another brother, who was of the half 
blood, to the intent to bring ejectment, was within the reſtraint of the ſtatute of 32 H. 8. 9. becauſe 
there is % an immediate poſſibility to inherit between them, But uære, if they were brothers of 
the whole blood, or if it was between the father and the ſon, who was not his heir apparent, if it 
fall be within the reſtraint of this ſtatute. Sav. 96. cites Mich. 30 & 31 Eliz. | 


(J) Affinity. [ 163 J 


See (H). 


(1. IF the father of my wife be brought into chancery, upon There is a 


| an attachment, I may come to comfort, and and with iran 
him at the bar. 19 E. 4. 3. b. and it is not maintenance.] tion real and 


t | erſunal, 
For where the /and may come to my wife by remainder, reverſion, deſcent &c. I may — in 
action real. Br. Maintenance, pl. 43. cites S. C. 


[2. Retaining counſel fer bis brother in law is juſtifiable, 6 E. 


4. 5+ b.] : 
[3- But if his feme, who cauſes the affinity, dies without iſſue, For the 
he cannot aid his brother in law. 6 E. 4. F. b. 14 H. 7. 2.] © is de- 


, | termined, 

Br. Maintenance, pl. 18. cites 41 H. 7. 2. Per Rede.—And it ſeems by Townſend Serjeant, that 
defendant ought to aver, that rhe feme was alive at the time of the maintenance; and by Markham 
he cannot maintain, but during her life. Quzre, Br. Maintenance, pl, 34. Cites 6 E. 4. $.—S, P 
ſo long as the ſame continues. Hawk, Pl. C. 252. cap- 83.1. 20, : 


[4. A man may and at the bar with his ally, and juſtifiable, 
21 H. 6. 15. b.] 


['5. A man can 10 give his own money to a man 70 be of counſel But the d 
with his father in law. 19 E. 4. 8˙4 father, ſon, 


or heir ap- 
the party, or the huſband of ſuch an heireſs may. Hawk, Pl. C. 2 52. cap. 83. f. 8 . 7. 


without any expectatiou of re- payment. 2 Inſt, 564, 
[6. But 


163 Maintenance. 


—ä—ů ([s. But if his father borrows certain money of his fon in law 


Fol. 116. and after he delivers parcel of the ſame 79 a counſellor to be 

of his counſel, this is not maintenance; for it is not his money, 
ISS 4-34 E32 

Br. Mainte- [7. A man may maintain in his ſuit an ally, ſcillicet, the 


e 2 baran who has married the couſin F his wife. 20 H. 6. 1.] 
Br. Mainte= [S. A man cannot juſtify to give money to a jury to paſs for his 
20 H. 6. 1. b.] 


cites S. C. 
o. Nor can juſtify the promiſe of an annuity to a juror to pals 


for his ally. 20 H. 6. 1.) 
we P. _ 10. It was ſaid, that a man may maintain fr his goſſip ; for 
e may jaws 5 Vſaintenaune | ite 1 
fully fand this is is affinity. Br. Maintenance, pl. 34. cites 6 E. 4. 5. 
by him at | 
the bar and counſel and aſſiſt him, and alſo pray another to be of counſel to him, but cannot juſtify the 


laying out any ot his own money in the caule. Hawk, Pl. C. 252. cap. 83. ſ. 20. 


(K) Aaſter for the Kay 


Br, e «in IHE maſter may maintain he quarrel of his ſervant. 
NINCC, pl. 2. . 
cites 8. C. 1 19 E. 4. 3. b. 9 H. 6. 64.9 

Per Babing. 


ad Marten, Pl. 17. cites 22 H. 6. 35. Per Newton. 


Pr. Mainte- [z. He may give money for him, if any of his * /alary be in 
nance, pl. hig, hands. 19 E. 4. 3. b.] 
52. 
21 H. 6. 9 | 
per Forteſcue J.—S. P. if it be with the ſervant'e ent. Br. Maintenance, pl. 7. cites 34 H. 6, 

164 J 25, per Laken. Pleading, that the party for whom was his ſervant, 2, jaying, 

U 4+ 1 that the retainer was with the fervant's money, was held good. For it ſhall be lo in- 
tended. Br. ibid. pl. 44. cites 31 H. 6. 9.— Pl. 52. cites S. C. For a bar is good, it it be good to 
the common intent. —The defendant juitified, becauſe the party for whom &c. was his ſervant, 
wwherefore be retained J. M. learned in the law; to be of bi counſel, and did not ſay, rbat he re- 
tairea de propriis, for this is not lawful; and becauſe it may be i:!-rded, that he retained with rhe 
money of Lis ſervant, therefore it is a good bar to a common intent, quod nota, by judgment. Br, 
Barre, pl. „9. cites 31 H. 6. 1.—But Br. Maintenance, pl. 14. cites 21 H. 6. 15, 16, and 
22 H. 5. „. where it was held by the Court, that the matter might retain counſel with his own 
money.—Ivid. pl. 6. cites 25 H. 6. 7. 12. accordingly, per Priſot.— Hut per Prifot, the matter can 
ne! maintain his ſervant 4 in things done in the right of the miſter, or by his command, —— Br. 
Maintenance, pl. 7. cites 34 H. 6. 2:.—In precipe uod reddat againit ſervant maſter “ cannot ex- 
pon his own money, becauſe this action may proceed without lo!; of ſervice, but out of the wages 

e may; but where debt or treſpaſs is brought againit the ſervant, it is otherwile tor tear of loſing his 
ſervice. Br. Maintenance, pl. 24. cites 21 H. 7. 40. Per Finzux Ch. — enk. 102, pl.— 


2 Hawk. Pl. C. 253. cap. 83. ſ. 22. 


But maſter [z. The maſter may come with his ſervant, and and with him 


coming to . 6 1 
the bf, and At 2 trial between the ſervant and another. 11 H. 6. 42.] 


there Speak- : 
ing fer his ſervant is maintenance, and he was committed tothe Flect, Het. 78. Salkend's Caſe,— 


Mo. 6.—: Hawk. Pl. C. 253. cap. 83. ſ. 22. 


Hank. Fl. [A. S⸗ a man may for his chaplain retained in his houſe, 19 H. 6» 
C. 253. cap. 30. b.] | 
| | [5. A 


83. l. 22. 
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TF. A man may juſtify the h to bis chaplain retained But the 
with him in his houſe whom he ſhall take of his counſel for haiten- — bu 
ing his cauſe. 19 H. 6. 30. b. And it is there ſaid, that this is after the re- 


not any maintenance. ] tainer, and 
before the 


maintenance, he diſcharged him of his ſervice at W. in the county of M. to which he agreed; Priſt. 
and the others e contra. Br. Maintenance, pl. 12. cites S. C.— Br. Labourers, pl. 27. cites S. C. 


6. The maſter's requeſcing a counſellor 79 be of counſel with his 
ſervant againſt another is maintenance juſtifiable. Br. Mainte- 
nance, pl. 14. cites 21 H. 6. 15, 16. and 22 H. 6. 5. | 

7. Maintenance; the defendant /aid, that he for whom he main= 
tained was his ſervant, and prayed Moyle ſerjeuut at law to be of 
his counſel, by which he was of his counſel, which is the ſame 
maintenance; to which the plaintiff ſaid, that the defendant at 
the ſume time delivered 100 5s. of his can money to F. and 8, 
to difIribute to the men of the country to maintain the quarrel of the 
faid ſervant, of which he has brought his action, which avas tra- 
verſed and found for the plaintiff; and it was adjudged mainte- 
nance, though the ſaid J. and S. did not diſtribute the faid money, 
becauſe the defendant mtermeddled with a thing prohibited by the 
law, by which the plaintiff recovered by judgment. Br. Main- 
tenance, pl. 6. cites 28 H. 6, 7. 12. 

8. He caumot give money * 4% jurors nor to others not learned in * S. P. Bra 


the lugo. Ibid. Mainte- 


| nance, pl. 
14. cites 21 H. 6.15. 16. and 22 H. 6. 5. Nor to deliver to the jury, nor to embrace — . 
for the patty ; for they cannot lawfully take money; e contra of them who may lawfully take 
money, as counſellor of the law, attorney, ſolicitor, officer, for proceſs and pleas &c. par opi- 
nionem Cur. 


9. In action on the caſe brought againſt apprentice, the maſter 
may maintain the apprentice with his money. Mo. 814. Stone 
v. Walter & al. 


(L) Servant for the Maſter. Y 
[1. THE ſervant may juſtify the Handing with his maſter in a 1 Hawk. P!, 


trial between him and another. 11 H. 6. 42.] 253. f. 


C2. The ſervant may maintain the quarrel of his maſter and [ 165 J 
others, and 7ravail in ſpeed of the action; for he 1s obliged by co- Br. Main- 
| _ SY * IS: | tenance, pl, 
venant to do diligent ſervice. * 19 E. 4. 3. b 3 H. 6. 53. b.] 4 
2 8. C .— 
1 Hawk. Pl. C. 223. cap. 83. f. 23. S. P. if he is retained as his ſervant, to do all manner of ſer- 
vice, and not for a particular occaſion only, 


3- The ſervant may juſtify the ſhewwing the muniments and deeds 1 Hawk. Pl. 

F his maſler to his counſel and jury. 19 H. 6. 31. b.] C.253-h230 
J. The ſervant cannot give money to his maſter to aid him in 1 Hawk, Pl. 
the cots of the ſuit. 3 H. 6. 54-] | C. 253.23. 
[5- A ſervant cannot give of his proper money to maintain the 1 Hawk. Pl. 
ſuit of his maſter. 11 H. 6. 10. b. . C.253.1.23, 


6 [6. The 


| Fr. Mainte- 


165 Maintenance; 


[6. The colleclor and general attorney of the debts of his maſter 
cannot, in a debt brought for the maiter, give the money of his 
maſter to a juror to give his verdict for his maſter, becauſe it 
is againſt the law. 11 H. 6. 11.] 


— that they ſhall not ſtay in their houjer, if they do not pals for his 
maſter. 19 H. 6. 31. b.} 


See (EJpl. 7. (M) What A& or ſhall be ſaid Mainte- 
nance. Man of Law: 


Having re- [1, FF a man of Jaw tives counſel to the one party, or be 4 
* I counſel with him in a trial, this is juſtifiable. 11 H. 6. 10.] 


fee, he may 
lawfully ſer forth his client's cauſe to the beſt advantage. 1 Hawk. Pl. C. 254. cap. 83. ſ. 26. 
gw * If a man of the law gives of hit proper money for mainte- 

C. 254. Dance of the ſuit of his client, this is not juſtifiable. 11 H. 6. 11. 
cap. 83. ſ. 


26.—So for a ſeliciter to proſecute and pay money for another. Cited Het. 129.— An attorney may 
hwfully proſecute or defend an action in the Court wherein he is an allowed attorney, in the behalf 
of any one by whom he ſhall be ſpecially retained, and“ may aſſiſt bit client by laying cut his own 
money for him ts be repaid again, and may juſtify ſuch maintenance in other Courts, wherein they 
are not allowed attzrnies ; but they are more juttified by a general retainer to proſecute for another 
all his cauſes, than if they were not retained at all; and it is certain that they ought not t carry on 4 
eanſe for another at their own expence with a promiſe never to expect a re-payment; and it ſeems 
juſtly queſtionable, whether ſolicitors, who are no attornies, can in any caſe juſtify the laying out 
their money in another's ſuit, 1 Hawk. Pl. C. 254. cap. $3. f, 27.— S. P. 2 Inſt. 564. 


- by he- [Cz. If the attorney of one party gives or promiſes any ane to 
er t 2 mo- ® . . . - 5 

rey given be 7Pf fury, this is maintenance. 13 H. 4. 16. b. 17.) 

his o] or his clients. Br. Maintenance, pl. 49. cites 11 H. 6. ic. | 


2 [4. So it is if a ſheriff's bailiff of a liberty or other officer ſo do. 
ol. 117. 13 H. 4. 17. | | | | 
if 3. ho attorney of one party ſpeaks great words to the jury in 
maintenance of the quarrel of the part of his client, this 1s not 
maintenance. 13 H. 4. 17.] | 
[6. If the attorney declares the evidence of his client to the jury, 
this is not maintenance. 13 H. 4. 17. ] 
But quære, [/. If he who is of counſel of the party who recovers receives 


*. — parcel of the land recovered for his awages, this is not champerty 


berween him puniſhable. 13 H. 4. 17.] 


and his cli- 


ent before the action brought, that he ſhould have part for his wages, if it would not be champerty ; 
contra where he recovers bona tide without ſuch promiſe or agreement precedent, and then gives 


parcel for his wages. Br, Champerty, pl. 2. cites S. C. and 12 H. 4. 26.—5S. P. 2 Inſt. 564. 


[ 166 J 8. West. 1. 3 E. I. cap. 28. enacts, That if any ſergeant, 
In the con- pleader, or other, do any manner of diſceit, or Awe. in the 
—_—— King's Court, or conſent unts it in diſceit of the Court, or to beguile 


= — the Court, or the party, and theresf be attainted, he ſhall be impriſoned 
| | , or 


[7. The ſervant caanot juſtify the menacing of the jury, viz. 


Vor. 
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fr a year and a day, and from thenceforth ſhall not be heard to plead ins points 
* 4 : 2 have been 
in that Court for any man. And if he be no pleader he fhall be helden, 1. 
impriſoned in the like manner by the face of a yr2r and a day at the That couns 


leaſt ; and if the treſpaſs require greater puniſhment it ſhall be at the ſellers &Cc. 


king's pleaſure. — 
as much within the meaning of it as ſerjeants Ce. who are ſworn. 2. That all fraud and falſehood 
tending to impoſe upon, or abuſe the juſtices of the King's Courts are within the purview of it, as 
in the following inſtances, 1. Where an attorney ſues out an Are facias ſeiſinam fallly reriting a 
recovery in a real ation, where in truth there was no recovery at all, and by colour thereof puts the 
ſuppoſed tenant in the action out ot his treehold. 2zdly. Where one brings a precipe againſt a poor 
man, knywing that he Lad nathing in the land, on purpoſe to get the poſſeſſion from the true tenant. 
zdly. Where one procures an attorney to appear for a mau, and confeſs judgment without any ware 
rant. 4thly.. Wherr one pleads a falſe plea, known ty be utterly groundleſs, and invented merely 
with a deſigu to delay juttice; and abuſe the Court; and theretore it is ſaid, that if aclient deſire his 
attorney to plead ſuch a plea, the attorney ought ts enter upon the roll, non ſum veraciter informa= 
tur, idro nibil dicit. 1 Hawk. Pl. C. 254, 255. cap. 83. ſ. 29, 30, 31, 32, 33, 34.—2 Inſt. 215. 


9. In maintenance the defendant ſaid that he was of counſel with 
the plaintiff, and counſelled him prout ei bene licuit, which is 
the ſame maintenance, &c. and if he ſays that he counſelled the 
farty pro quo, & c. who was impleaded by the ſame plaintiff by capias 
to ſue ſuperſedeas, which is the ſame maintenance, &c. it is no 
plea, and “e ſame law if he ſays further, abſque hoc that he did 
any other maintenance; per Markam, in waſt, arguendo, guere. 
Br. Maintenance, pi. 48. cites 21 H. 6. 16. and 22 H. 6: 5. 6, 

10. If I deliver money to an attorney to fue an action for 
me, it is juſtifiable as well for the meſſenger as for my attorney; 
but without my authority, it is maintenance as well in him that 
pays the money as in the attorney; per Frowike Ch. J. Kelw. 
50. b. Trin. 18 H. 7. 

11. When one is attorney by authority of his maſter, he may 
lawfully do every thing for his maſter's advantage; but if he acts 
without c:mmanament and notice of his maſter, action is main- 
tainable againſt him; per Frowike Ch. J. Kelw. 50. b. Trin. 
18 H. 7. 

12. 2 attorney may preſent his client's cauſe without fees, 
and yet it is not maintenance. Arg. Sti. 184. cites Trin. 
16 Car. Hill v. Sands. An attorney may ſtir up men to ſuits, 
if their ſuits be lawful ; ibid. cites 17 Car. GRSON v. BAK TER, 
which Roll. Ch. J. denied, and faid that ſtirring up of ſuits, 
and making bargains to follow them is in itfclf unlawful, and 
7 inconveniences do grow by ſuch manner of practiſing. 

id. | 

13. For fees paſt attorney may lawfully take ſecurity of a 
"An. per Ellis J. Cart. 230. Mich. 23 Car. 2. C. 18 
ſon v. Humes. 
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(N) Who may jullify iz reſpect of Privity. 


ſt. PHE rd may juſtify the * com: ing and flanding with þis 


Za terant to afliſt him at a trial between his tenant and 
S. p. another in afſ;/e for ether land than that which he holds of ihe 


Haw PL rd; for a man is bound to be with his tenant. 11 H. 6. 39 
b. 41, 42+] 


hat though he does not find it any where expreſsly holden that the lord may juſtify laving ou? 
his own money in defence of his tenant's title, yet it ſeems the better opinion, that he may as well 
ſtity it as any other acts of inder: tor the lord by accepting a man tor his tenant, ſcemetl 
tz t3ke him under his immediate protect ion; and inaſmuch as the lands were originally derived 
from the lord, and he hath the continual benefit of the ſervices due from them, the law in many 
cales a common right W 85 him to warrant them unto lis tenant; and where 1t does not oblige 
* 


* urely it will at leatt permit kim to do it; but it ſeems clear that he carrot maintain him ir 
7 feet of 2 iy lanas N97 be [gen of 95 n. 


[ 167 J Ta. $2 he may juſtify on ins the ſheriff 10 male an — 
Br. Mainte- array in it. 11 H. 6. 39. 


ance, pl. 


7 
£0. cites S. C.—2 Hawk. Pl. C. 253. cap. 83. ſ. 20. 


Br. Mainte. 3. Cy que iſe at cemmon law of a manor may juſtify the 


go. 0h Le” Co: ng and ſtanding evith a tenant, W ho holds of the manor and 
C. per Pu. aſliſt him at a trial in aſſiſe againf hin ( fer ether land than that 


bing: on _ which he holds of him; for this appears becauſe the aſſiſe was 
1 e brought againſt him and others, and the others were not li. 


deb! 


a lice n tenants). 11 II. 6. 40.] 
pc ded and c gue fe maintained bim, and action of mainten mee is brought egainſt him, and 
is this matter, it is a £00d plea; per Littleton, which was agreed, Br, Maintenance, 


F- JO, CIs 2 E. 4-2 


„Orig. mes 4. my TE ag 7% the tenant and others, the lord cannot juſt: fy 
and n the coming a d, gauding with the athers at the trial,“ any furthe 
cellitie en than be mu neceffarily ſo do in coming and ſtanding with hie 
venant & tenant. 11 U. 6. 39. b. 40. 


= 
E.TOLCT ve 


Hawk. Pl [y. The Zenart may Toſtify the Panding 2 avith his lord at a rial 


„ F between him and a ſtranger. 11 H. 6. 42.7 
21. ; 


Se . (O) [Who may juſtify.] He who has Right or 
Peſfbilag. 


S. P. per i a man /ei/ec f a rent grants it over to another, and 
B. bington that he ſpall have the charters A 42 it which are in 
1 


and Martin 
Iuſtices.— the poſſeſſion of J. 8. to his own uſe, if he recovers them 


Buc Brook apaintt him, aud the tenant attorns to this grant; if the ſaid 
grants 


T 
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k ; : a 
grantor brings detinue fer the charters, the grantee may main- makes a . 
/ain ; becauſe he has intereſt in them by reaſon of the rent. e. * 
9 H. 6: 64.) charters paſs 
| to the gran. 
tee by the grant, he onght to have had the action thereof; but it ſeems, that though the charters 
are choſes in ation, yet the exvrer has a property and may give them; and e contra it ſeems if a 
rreſpajſcr bad taken them. Br. Choſe in Actions, pl. 13. cites S. C.—And Paſton J. held the 
plea not good; for it the property of the deeds was in the grantor at the time &c. then it paſſes to the 
now de fendant by the fale, and then ne himlelf ought to have brought the action, and not the grane 
tee; and it the property was not in him, then if it was a choſe in ation, and the party put to ſue 
for them, the defendant cannot maintain, though he has the rent, Br. Maintenance, pl. 3. 
Cites S. C. , 


[2. It is not maintenance puniſhable for He, d whom land — 3 
6 1 — 2 . . l, pl. 9. 
may cone by remainder or reverſion, to ard him who is tenant Arg. Goldi. 
of the franktenement in a real action brought againſt him. 55. cites 
19 E. 4. 3» b. 2H. 6. — 
9 * } 1 Br. Mainte- 
nance, pl. 18. cites | 14 H. 7. | 2. Per Rede J. and not deny'd. ——Thid. pl. 43. S. P. cites 
19 E. 4. 3. 5, They may give money, where the land is in demand, in order to fave their intereſt. 
Br. ibid. per ones, and cites ! E. 6.———58. P. For he wwhs has intereſt in the land may maine 
tain to ſave it. Ibid. pl. 59. cites 1 E. 6. HBr. N. C. pl. 375. S. C.—S. P. Br. Maintee 
nance, pl. 14. cite: 21 H. 6, 15, 16, and 22 H. 6. 5. 2 Hawk. Pl. C. 2 6. f. 13. 


3. If te for years brings treſpaſs, and the iſue is upen the in- 
heritance ; he in the euern may juſtify the giving of evidence 
with the leſſee. 6 E. 4. 2. b.] 

[J. If the tenunt in fre of land brings treſpaſs guare clanſum S. P. Be- 
fregit, and then aliens to another, and alter the ue is taken upon 5 2 
the franktenement at the time of the treſpaſs, ſcilicet, whether it Giles :5 
was the defendant's or the plaintiff's, the a//enrce may juſtify become 
the ſhexwing of evidence to the jury, to prove it to be the frank- Hauk 5. 
tenement cf the plaintiſf at the time of treſpaſs done. 14 H. 6. C. 25 Ul cap. 
. b. 83. J. 13. 


#3 
7 - 4. 7: 7 . , . * » 
(5. If I grant, that if my tenant for life dies living me, that B. [ 168 J 
= 7 sf 74 * . 5 > . . * * 
ſhall have the and for i years ; if after the tenant be impleaded, Br. Nlainte- 
* 4 . 8 : . I 5 : by nanuce pl. * 
B. may well maintain for his poilivility. 9 H. 6. 64. b.] ee 
2 . * 
| per Babing- 
ton and Martin, but adds a guear-.—1 Hawk. Pl. C. 251. cap. 83. ſ. 13. cites S. C. and ſays, that not 
only thoſe who have a certain intereſt, but alſo thoſe who have a bare contingency of ſuch an intereſt 
in the lands in queſtion, wich ph may never come in eie, may lawtully maintain another 4 
au ation concerning ſuch lands.“ Mo. 482, 452. 


[. The lard may maintain lus enaut. 9 H. 6. 64.] > (078 
* 8 1. 4 aintee 
0 nance, pl. 3. cites S. C. Per Pabington aud Marten, 


[7. If a reverſion be granted te I. and aſter, re attannment ,. 
the lefſee is impleaded, E. cannot maintain, becauſe the grant is * Fol. 118. 
void“ without attornment. Yet in this caſe, if he aſterwards —— 


: : | ; . 3 He may 
attorn, the grant ſhall be good; but he cannot attorn if the plain- int. 


tiff recovers. 9 I. 6. 64.4 after attocn- 


meat, buc . 


not before, Br. Maintenance, pl. 3. cites 8. C. per Babington and Marten. S. P. Becauſe 


his poſſibility was wholly created by the act of the party, and could not be executed but by the vo- 
luntary attornment of the tenant, which there was no remedy to compel him to make by the com- 
mon law; but perhaps the authority of this opinion may be queſtionable, eſpecially if tuch grant 

P 2 were 
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wars 24g for good conſidera ion; for ſince thoſe who have only en equitad'e iuteteſt in lands, may 
rawti ll, maintain others in actions relating to thoſe lands; and nace the gi intor in equity ſhal! ſtand 
iutruſted for the grantee after the grant, 2nd the tenant be inforced by x Court of equity to attorn © 
de does not ſce any good reaſon why ſuck grantee fuld be e een αι 


zum, Serjernt Haukins 2), h 
t he may not lawtvlly defend an action concerning it, in t!.c evt 


ſuch a; ner to the land, tha 
wheres! e is fo nearly concerned, 1 Hawk. Pi. C. 281. 252. cap. 83. 1. 15. 


Hb. % [S. If an action be commenced againſt J. S. but it concerns all 
For cgi 35 inhabitants of the tœm 5f D. or they claim the ſame thing upon 


he ect 5 0 1 | . 4%. 
the; all par. the farce title ; though they are not parties to the action, yet 


nne, for they May appoint a man to purſue the fuit, and diiburſe monies 
* in it, and this ſhall not be maintenance. Trin. 12 Ja. B. R. Per 
fes or Curiam, Hobart's Report 125. between Ld. ward and Bell, 
ſuck, they and others in the Star-=Chamber.] | 

may man- 


tain one another, and contribute and be bound to one another for contribution. But not where the 


terure it in murſtion, as ere they claim their lands to be treehold, or copyhoid of inheritance. 
fo. 262. Ameredith's Caſe cited. —Mo. 88. in Lord Grey of Croby's Caſe — But not in the 
ſeveral franktenements, or copybald; of inheritance, in which they have nat a 


c ile where they claim 4 a © — ** 1 
J-int and equal inter. Noy. £9. Sir Ldwaid Sieredith's Cale. 


If a man marries my ceiſin ⁊uhs may be heir to mie, it is lau ful 
for him to aid and to main ain me in any action againſt me; 4 
if the feme dies ait hot ie, then e contra for the cauſe is de— 
termined, Br. Maintenance, pl. 18. cites 41 H. 7. 2.— But 


mould be 14 H. 7. 2. 3 
S. P. and to. Ceſty que uſe may pay charges of the ſuit of the land. Br. 


every one 1. 2 : . : b : | 
who touches Maintenance, pl. 19- cites 15 H. 7.2 


the land, 

may maintain and well done, quod nota. Br. Champerty, pl. 6. cites S. C. Ard hence it feems 

r be who bas an intereſt in the land. may maint in and iifburfe money; for every ſuch one has 

lawiul intzreft to meddle in the matter, as It is laid there. Ibid. But contra of him who is to 

bave part of the thing in demand, and has no colour nor cauſe ts have it, but only for the mainte- 
ity where the promiſe is made ior a lawful cauſe, and where only for 


nence; and 19 fee a diver! | 
maintenance; which is not lawiul, Ibid.——1 Hawk. PI. C 252. cap. 83. ſ. 17. 


tt. A. being bound for B has gedt f B. delivered to A. as ſe- 
eurity ta indemnify him. C. takes away the goods. B. brings treſ- 
aſs againſt C. fo? taking the goods. Maintenance by B. is 
juſtifable, by reaſon of the reverting triſſt to B. in caſe A. 
Thould not be damuiltied. Mo. 622. Stepncy v. Morgan, 


169 J (P) In Reſpect of Caluleral Prejudice, 


Vid. (Q) fr. JF the grantee of a rent or land with warranty be impleaded 
133 in aſſiſe; at the trial the grantee upon requeſt may fand 
nahe, pl. <vith him, and deliver 19 him evidence te plead in bar in diſcharge of 
Gt. cites S. the warranty, and this ts juſtifiable, though he does not come in 
Becaule be by courſe of the law, as by voucher or warranty of charters 
"44:4 ty for he may do it to avoid the vexatiou of voucher, or of the war- 
the warcau- ranty of charters. 11 II. 6. 41. 


i, do fen | , . | 
dec Chet lan Js to the valve of thoſe which ſhall be evidte 1 Hawk PL C. 252, cap. 83. f. 16. 
2. Where 


pl. 8.— 


and! 
49 E. 


Br, Ch 
1 Haw] 


L. 


# man 


ny 1 
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2. Where a man brings debt againſt F. N. and the plaintiff is Cortraryy 


P . 4 « . . » . 2 } 
indebted to me, and promiſes me, thut if I will aid him againſt 1 55 


J. N. that 1 fhall be paid of the ſum in demand ; if he recovers c</.ur ws 


againſt J. N. there it is lau ful for me to aid and maintain the maintarn 
but on y bp 


plaintiff againſt J. N. becauſe by the promiſe I have an intereſt n 


in the ſum in demand. Br. Choſe en Action, pl. 3. cites e thing 
| in demand 


15 H. 7. 2. | withoutſuck 


colour. Ibid. Er. Maintenance, pl. 19. cites S. C. 


3. Where a man is indebted to me in 201. and another cu, S. P. And 


; . ay he to 
him 201. by bend, he may align the bond and debt to me, in ON hs 


fatisfaftion Fo. and * 1 may juſtify to ſue for it in the others obligation 


name at my proper coſts. Br. Choſe in Action, pl. 2. cites was mace 
7 P P 1 for each of 


15 H. Te 2. them may 
lawfully meddle in the matter. Br. Champertv. pl. 6. cites S. C. —8. P. if it be for a good 
conſideration in ſatis faction of a precedent debt due bona ale to him, and not merely in gonſi- 
deration of the intended maintenance; for he has an equitable interett in the debt. 1 Hawk, Pl. 
C. 252. cap. . f, 17. ! 


4. A. makes deed of gift of ſheep to B. in conſideration that B. It is juſti c- 
was bound for debts of . ard te ſave Harig, B. C. takes the Free f 3 


ſheep, and in action of treſpaſs by B.— A. maintains, the day 7-4 rd 
not being come for payment of the debt, nor B. any ways . x A, 
damnified; this is maintenance juſtifiable. Mo. 620. pl. 847. che bes 
B. be not damnified. Per Ld. Keeper, and the two Ch. J. though the day of payment , rhe bond 
425 now came. Noy, 100, Hill. 43 Eliz. Stepney v. Wolfe. S. P. 1 Hawk. Pl, C. 258 
cap. 83. . 17. f 


(Q) Maintenance juſtifiable, What Act. By a 
mere Stranger, Acts of Charity. 


Ur. 1 F I give gold or ſiluer to a man, who is rer, to maintain Br. Maate, 
, nauce. pi. . 


his plea, vi/hout any ill auill to his adverjary (it ſeems it 18 a Sl 
intended in charity) this is not any maintMance againſt law. Per bing, 
9 H. 6. 64.0 and FNlartin. 


— ne mas 
give money to the counſel of poor people, and it is juſtifiable, Br. Maintenance, pl. 4. cites 
21 H. 6. 15. 16. and 22 H. 6. 8. It is a yood plea that the party was a poor man, and he gave 
bim 20s. of alms to defend hit ſuit. Br. ibid, pl. 17. cites 22 H. 6. 35. Per Prilot Serjzant. 
A N88 Pl. C. 253. cap. 83. ſ. 25. 


[2. A foreigner may go with another of his ecuntry to a caunſellon, For it is 


1 . 5 : charity 
and ſhew to him who 15 the beſt, and this is not maintenauce. % f OG 
9 E 3+ 3» b.] cannot aid 

| himſelt. 


Br, Champerty, pl. 6. cites 15 H. . 2. ——Br, Maintenance, pl. 19. cites S. C.— 
1 Hawk. Pl. C. 253. 254. cap. 83.1. 25. f 


170 J 
[3- One neighbour may go with anther neighbour za inquire for Br. Main- 
# man knowing in the laww®, 19 E. 4. Jo b. 12 E. 4. 14. b.] tenance, pl. 


43. cites S. 
S. 1 Hawk. Pl. C. 253. . 24, 


P 3 (4. So 
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Br. Main- [g. $2 he may inform fim of ſuch a man knowing of the law“. 


tenance, pl. 5 8 \T 
. 19 E. 4. 3. b. 12 E. 4. . d. 


Br. Mainte= [y. 99 85 he can ne! deliver any money for him to the counſellor. 
nance, pl. ? 
43. cites S. 19 E. 4 2 


C. —1 Hawk. Pl. C. 3 8 24. 


[6. 8; he cannot 85 ve money 2 the fherif in behalf of his 
neighbour 79 arre/? anther. 12 E. 45 14. b. 

7. If an ancient man F the eauntry, 7 has knowledge of th 
t:tle of. the lan d, 20. reof a other is um; pleaded, upon Fae 1 Comes 
with him, and / tands with him 15 infor m the fury of the title of the 
Jand, this 1s . againſt the law, becauſe he is a mere 
ſtranger, and under ſuch pretence every man may maintain it 
this {hall be allowed. 11 II. 6. 41. b. dubitatur.] 

[ 5. Ss if a man grants an anc tent rent 5ver to another, and the 
grantee is impleaded, the grant upon requeſt cannot come and 
and with the grantee, becauie of the conufance which he has of 1 

See (P) ret, and becauſe he has d (i Ver; O evidence of it, T " be be not to * 0 
* rant the rent 4% thy grantee, for then he is but. a mere Baer, 
t H; 6- as D- dubita tur. } h 

[o. If a man has nithing th meddic, nor laxvful colour, but of 
his ill will maintains this is not jultitable. 9 11. 6. 64.] 

[10. It a ſtr all 1 a man 7% law to be counſel awith 8 ad- 
Wt this is not *7 al £111; ib! H. 6: 16. 32 H. 6. 23. 

— E a ſtro nger nht:ies to my adve! fa ry, ⁊c h he ſhall tate 
® Fol. 119. of '* his counſel for haiten ung his cauſe, this is not: any mainte- 
naa. 1 H.6. 30 


30. b.] 


* 


(R) Gift of the Action. 


f 8 * [Ur. AN action of maintenance lies for a champerty, if the 
UCA Caic ne 


* * 79 45 
may elect to Party wil; for every chan pert, is a maintenance. 
have main- 9 H. 6. - b. 14 H. 6. 8. b. admitted.) 
tenance or 


ehampertr. Br. Maintenance, pl. 3. cite: S. C.—“ But not e converſo. Br. Maintenance, pl. 
cites 15 H. 7. 2. —Br. Champe: ty, pl. 6. cites S. C,—S. P. For champerty is but a ſpecies of 
maintenance, which is the genus. 2 Init. 208. 
» 
C2, If a man gives money to a juror impanellad to ſay his ver) ct 


for. One Pa ty, hot u; Th it be enbr 209 ret writ 01 malnten. ance 


lies. 11 H. 6. 15. b. 


Maintenance. 


(S) Conveyances or Securities given for Maintenance 
&c. What becomes of them. 


1. 1 R. 2. F Nacts, That 79 90 ? or feof ment of lands er gods, 
cap. . 7 * all be made by fraud or maintenance ; and if any 
be made, they fhall be holden for none. And the di Heis es ſhall _ 
their recavery againſt the firſt diſſciſors, as well of their lands as of 
their double damages, without regard le fuch al: —— / that the 

i iſces commence their ſuits within the year after the dijſeifin ; and 
the fame in every other þlea of land, where ſuch fs inertys be made by 
fraud, where the feoffors take the profits. 

C. 263. cap. 86. f. 3. 
tors but agaluſt him that has right; per Beamond J. Cro. E. 445. in Cate of Upton v. 


2. A. enters into bond to B. with condition, that B. ball hawe 
ſuch land when A. has recovered it. The bond is void; for it 
tends to maintenance. Arg. 2 Roll. K. 201. 

3. Bond by a client to a counſellor conditioned that if he re- 
covered the lands he would convey to the counſellor one half of 
the lands, The counſel dy'd, and his executors threatned to ſue 
the bond; decreed the bond to be delivered up, and ought to ſe- 
cure no more than what the teſtator actually laid out, and rea- 
ſonable allowances for his care. Fin. R. 477. Mich. 32 Car. 2, 
Skapholme v. Hart, 


(S. 2) Actions and Proceſs, How, and againſt 
whom. 
he 1. W HERE maintenance 15 ple. ell by d. 2d, ihe 2 es when 
. the ſlatute of conjunttim feof. itts hall b be by wit, 6 ad. nit 
by 8 ept. Br. Proceſs, pl. 151. Cites 25 All. 14. 
2. Maintenance was by , again/? ne, 70% mantained fedente 
7 curin ; for otherwiſe he lrall be put to arivinal avril of mannten.:mce, 
21 
and ſhall not have thereof bill as it ſeems. Br. Maintena ice, 
9 pl. 16. cites 22 H. 6. 24. and Br. Bill, pl. 10. 8. 
ict 3. And it a man jaintains a quarrel by his attorney, action of 
ce maintenance lies arainf his maſter. Ibid. 


4. Proceſs of outtawry lies in maintenance; per Vaviſor, Br 
Proceſs, pl. 110. cites 9 U. 7. 21, 


* 
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Feoſſments 
ot this Kind 
are only void 
I: a retpect of 
the d. Hei- 

tees, but are 
che. dus - 
tween the 

teotior: and 
EViIee &. 


1 Hawk. PL 


A feoffment on champerty or maintenance is not vo:d againk the teats 


Baile! 0 


— 

«=? 
— 
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(T) Pleadings. 


B Ades 2 © ute & , i 0 
. 3 CHamperty; and rehearſed the ſtat c. and that he 


* ee fendant manu-cepit pro illo manerio habendo, and declared by 
74 - his count, that he purchaſed, pending the writ, to champerty. 
friſed „ Fiſh demanded judgment of the zurit which is manu-cepit, where 
infeeffed, it ſhould be engl, et non allocatur. And per Fiſh, the ſta- 
ble renant in tute extends os well to him awhs takes leaſe pending the worit, as t9 
wr * — him ho purchaſes in fee, pending the action. And Fim ſaid, the 
eerdition to avrit ought to have been brought, as well againſt Me tenant who 
1 ſells or gives pending the writ, as agat:;t him ac takes of him 
_—_— an, pending the writ, et non allocatur. Fiſh ſaid, we did not pur- 
and becauſe Chaſe to champerty pending the writ, and durft not demur. Br. 
he did not Champerty, pl. 7. cites 30 Aſſ. 15. | 


[ 172 re-give, T. entered upon him ard enferffed the defendant abſque hoc, that he pur. 
chaſed of the tenant, or of etber to champerty &c. 424 abſyue hoc, that he rock f 


— &c. to champerty, pending &c. and the others & contra. Br, Champerty, pl. 7. 


cites 30 Aſſ. 15. 


S. P. Br, 2. Maintenance; that the defendant maintained in afſiſe ſuns 
Nainte-  moned and taben before &c. The defendant faid, that the plaintiff in 


Tance, pl. 
45. cites l ; a . 
8. C. the writ; and per Gaſc. it Hal abate, Br. Brief, pl. 111. cites 
7 H. 4.30. == Foe * | 
3. In maintenance the plaintiiF counted Becu the defendant gave 
to one S. E. four marks to piirſue an appeal againft him &c. And 
per Marten for law, he ought 7o fay, that the four marks were 
given after the appeal was ſued ; for if he gives the 4 marks be- 
before the appeal ſued, it is not maintenance; for it is not 
maintenance, unleſs aCtion be pending at the time &c. quod non 
negatur; and alſo the writ in the regiſter is quod manutenuit in 
ſuch action &c. pro parte J. N. quod nota. Br. Maintenance, 
pl. 1. cites 3 H. 6. 53 N 2 a 
S. P. Pr. 4. In writ cf maintenance he ſhall not ſay not guilty. Br. 
Mainte- ction ſur le Statute; pl! . HE: 5 
Sen i Action ſur le Statute, pl. 14. cites 8 H. 6.9 and 10. 
46. cites H. 6. 10, 11. Br. Maintenance, pl. tt. cites $ H. 6. 35. . S. P. Per Cur. Bit 
foall auer ib foint of Se u quo nota, Wherefore he laid, that he did not maintain, Priſt. 
an the othe c contra. - S. P. Fer Hewſton Prothonotary, but ſeveral counſel were contra to hint! 
Ibid. pl. 23. eites 14 H. 6. 7.— But Pr. Maintenance, pl. 31. cites 2 F. 4. 6. Contra per Chock, 
that 26 guilty is a good piea.—\)6 of ne maintaina pat. Ibid. and pl. 46. cites 8 II. 6. 10, 1. 
S. P.,—Not guilty is a g0-d p'ra, when the aftion is grounded on a penal ſtatute, per tot. Cur, Cro, 
E. 257. Mich. 33 & 34 Eliz. Savery v. Tey. 


S. P. Br. 5. In writ of maintenance the plaintiff my? fhew in what 
8 Curt, and before wm, the tuit, in which the maintenance was 
2. ches H. had, depended at the time of the maintenance; for otherwiſe 
5. 22 by the defendant knows not how to anſwer. Arg. 2 And. 99. 


1 cites 9 H. 6. 20. and 5 E. 4. 3. 


6. Main- 


brought writ againſt B. of the manor of D. and the de- 


the aſſiſe wes nonjuited, {5 the aſſiſe af not talen, ſudgment of 


rere 


Maintenance. 


6. Maintenance; inaſmuch as the defendant maintained C. in 


curia mareſcalP in an action of debt brought by the plaintiff againſt 


C. Chaunt. ſaid, actio non; for the defendant is couſin t C. and 
C. was arxeſted at the ſuit of the plaintiſf, and the defendant be- 
came pne of his mainpernors, judgment ſi actio; and a good plea 
per Cur. at which the apprentices marvelled, becauſe he did not 
confeſs any maintenance ; for it 18 lawful for every one to be main- 
pernor; Newton ſaid, that the defendant gave to the jurors, co 
ſome 20d. and to other ſome 12d. to give verdict for C. Chaun- 
tern ſaid, he did not give any money prout &c. and per Cur. be- 
cauſe he is compelled to fheav ſpecial marntenonce, it ſuffices for the 


deſendant io traverſe it, and he ſhall nit be compelled to ſay that 


he did net maintain modo & ferma &c. Br. Maintenance, Pl. 22. 
cites 14 H. 6. 6. | | 


* 


In mainte. 
nance, it the 
defendant 
tend a 
plea which 
is neither 
plea nor bu, 
as 12 1 
that the 
party pio 
quo &Cc. 
came and 
prayed his 
counſel in 4 


ſuit again 


him by tuę 
now plains 
tf by cd. 


pias, and 


the defendant counſelled him to purchaſe a ſuperſedeas, which is the ſame maintenance &c. abſque 
hoc, that he is guilty of any other maintenance; this is x9 plea, per tot. Cur, becauſe no mainie. 


nance li confeſſed, Br. Traverſe per &c. pl. 101. cites 22 H. b. 33. 


7. Maintenance againſt A. for maintaining of B. in treſpaſs 
brought by B. againſt the plaintiff in B. R. The defendant ſaid, 
that 5 was ſoiſed in fee of the lend, where the treſpaſs was done and 
died ſeiſed, and the land deſcended to the jaid B. as heir &c. by which 
he entred, and G. the now plaintiff entred and did treſpaſs, and B. 
brought theresf action of treſpaſs, and, pending this, enfesffed A. 
now defendant, and C. pleaded not guilty claiming the frenktenement 
to him, by which the ſaid A. came to the jury with his evidence, and 
ſhewwed how the franktenement belonged de him, judgment ſi actio; 
the plaintiff ſaid, that the feoffment was made to the intent that 


the defendant fhould labour the jury to paſs in the ation of treſpaſs 


again this plaintiff ; Newton ſaid be enfeoffed us as wve have al- 
leged, nbſque hoc that ave undertcok the mutter; Priſt. Br. Mainte- 
nance, pl. 23. cites 14 U. 6. 7. 

8. In maintenance the plarntiff aid, that the defendant, fuch a 
day, year aud place in this declaratian, gave 10 . H. zos. of his 


WM 


Hunt arg the 


con money, to labour the jury to paſs for one Al. in appeal agoinff Fanta re- 


the now plaintiff, the which is the fame maintenance of w!iic! mo 
the action is brought, and the defendant {aid that he did nal give at 44 . 
40 f. ts the fame . Z. to labour the jury ii het action to give their ed I 70 

verdict far the ſaid M. meds & jorina prout & c. and io to iſſue, and / * 77 77 
found for the plaintiff to the damage of 100 marks, Br. Main- bi a 5 me 


tenance, pl. 14. cites 21 H. 6. 15. 16. & 22 II. 6. 5. ney, and 
Jai twat be 
weld be 


wich the ſaid matter, and maintain with his proper goods, and gave to them 265, over of bis ono, 


Fond. to ſpend in the matter ; and bye opinion 0. in6 Court it is an il revlication. Ihid.-S. P. 


Br. Negativa, pl. 49. cites 21 H. b. 10.-* Orig. | Lequela, }- Vis. Loquela, tit. Words. 
9. In maintgnance exception was taken to the 4-7, becauſe 

it 4was quod - "x in loguela appelli, where it ſhould be in 

guodam appello ; for appellum is not loquela, and releaſe of ac- 

tions real and perſonal is no plea in appeal, & non allocatur. 

Br. Majutenance, pl. 14. cites 21 H. 6. 15. 16. and 22 H. 6. f. 

| | | 10. Main- 


173 Maintenance. 


MNaintenance at one day - the ſuit is maintenance 
3 all the juit, and yet relea fe made after this day 1 18 4 good 
plea, quod nota. Ibid. per I aſton. 
8 8 a 44 
Ss wherethe II. Excep/izn was taken to the writ grid maonutenut & ad- 
laintiſt in . 
3 to Lic manuten?t ; where he cannot Mmhaintan after the tirit plea de- 
ſuppoſc d termined. Ibid. 
aint Fin affiſe bad execution, and vet well; per Aſcue and Finch; for it might be that he would 
bring àattaint; dut dared not for tear of maintenance, and therefore this word (manutenet) true, 
quære. 1 Champerty, rs . Cites 47 E. 3 9.— Brook ſays it ſeems that the writ is not good ad- 
_ manureret ; for when the 0 27ppeal was determined by judgment, he cannot any longer maintain 
his plea; for now it is no pick, br. Maintenance, pl. 14.—But it the writ of maintenance be 
2 get pending the firſf Wt, there he may ſay quod adbuc maxittenet. Ibid. But if it be brought 
after ſuug ment in the . plea, then it ſhall be quod manatenuit, but note the divertity. Ibid. 


12. Bil of maintenance by W. againſt J. who was preſent in 
Court, becauſe he maintained in the preſence of the juſtices one H. 
in a blk between the plaintift and H. Moile prayed judgment of 
the dil! ; = he des rat ſay that praſens eff iu curia ; Newton ſaid, 
iS, Þ de bill - does not mentipn that he wa preſent and maintained, 
le cc. but (is only) that, ſedente cura, he maintained, and this appears 
by the bill; Brow "11 fad). rg © in the replication expreſs mention 
ſhall be made of his appearance, which Paſton agreed. Per 
Port. In bill of maintenance againft an attorney, he ſhall make 
mention of the appearance of the attorney, and yet they are always 
intended to be attending at the Court; and becauſe this bill 
was of maintenance ſede Ante curia it Mall be intended that they have 
appeared; tor otherwiſe he could not maintain ſedente curia; 
and after che bill was awarded good, quod nota; and it ſeems 
there, that it the maintenance had not been done ſedente curia, 
the plaintiff would have been put to his original writ of main- 
tenance, and ſhould not have bill thereof. Br. Bille, pl. 10. 
cites 22 H. 6. 24. 
i the de- 13. That 7 vich gt to be juſtified, ought to be a maintenance 
1 711 WT but if it be net any maintenance, then the general 1ſſue 


nance be fa Zee, Br. Maintenance, pl. 17. cites 22 H. 6. 35. 
chargedwith | 

2 tpecial point of mainten: ce, he mult anſder to the ſame, and the general i/Jue then ſhall be ne 
pea for him. Heath's Max. $2. . 


If che de- A man alleged the maintenance the Monday next after the 
we e froſt + of Saint 75 5, 2 the aefendant , i red the Monday beforew 


ether * day the » feaſt of Saint ohn, and 7raverſed all maintenances after, and 


on 3 well per Fortcſcue juſtice, quod non negatur. Br. Traverſe per 
a &c. pl. 19. Cites 28 H. 6. 6. 


+ 4 U £4 
this is good without traverſe ; for it is not local, but may continue. Br. Traverſe, per &c. pl. 87. 

es 21 1 6. 15,—* 5S. P. . fo that it be before the date of the twrit ; per tot. Cur. Br. Mainte- 
Nance, pl. 14. cites S. C. 


[ 174 ] 15. Note, that a man may join general maintenance, and 
3 maintenanee in one aul the fame writ, and well. Br. Main- 


tenance, pl. 52. cites 31 II. 6. 9. 4 Maint 
16, Main- 


Maintenance. 


16. Maintenance was, that S. guandam querelam laquelæ que 


fit in curia neftra coram fuſliciariis niſtris de Banco inter &e. 


Tedgment of the writ; for he has nt fhewn in what place the 
plea was held; for it ſhall be at Weſtminſter ; Priſot ſaid, if it 


was in Banco Regis which is removeable, yet when the plea 1s 


paſſed he ſhail thew where the Court then was; Daiby thought 
that the writ was good; for it ſhall be intended to be at 
Weſtminſter. Br. Brief, pl. 527. cites 34 H. 6. 27. 


174 


A man may 
bring main- 
ter.ance of 
mMAINIENANCE 
of Wa MJ 

aviinlt the 

plaintiff in 
a quarrel i 
C. B. withe 
out ſhewing 


- 
The re 5 . 


then was per Needham, Danby and Aſheton; but per Davers and Priſot contra, that he ought 
to fay at Weſtminſter, or other place, Br. Pleadings, pl. 52. cites 36 J. 6. 1:.—Maintenance, 
the writ was thatthe defendant maintained a certain quarrel between R. IV. andthe plaintiff whica 
is yet pen. g in the King's Bench, and did u, where the King's He ch then was, and there- 


fore the writ was abated. Br. Brief, pl. 25. cites 27 H. 6. 10. 


Exception was taken for 


ſuch cauſe, and it was held fatal. Vent. 3-2. Mich. 28 Car. 2. B. R. the King v. Humphreys. 


17. In maintenance u bie record is a good plea for the de- 
fendant; per Davers and Priſot J. quod non ibi negatur; quod 
nota. Br. Maintenance, pl. 25. cites 36 II. 6. 12. 

18. Maintenance or guadam querela which evas betaveen A. and 
this plaintiff pro parte A. &c. where the plea yet pends ; judgment 

f the writ, & non allocatur, but the defendant awarded to 
anſwer. Br, Maintenance, pl. 21. cites 37 H. 6. 25. 

19. In maintenance, per Markham tor law, he who is re- 
tained with J. N. to ride with him to Londen, cannt aid him in 
his plea in Lenden or Weſtminſter, for this is out of his retainer, 


-- 


contra where he 3; retained with him“ by the day to do all manner of 


ſervices, there this is a good plea witliout ſhewing how he main- 
tained in ſpecial, becauſe it is lawful for him to maintain in om- 
nibus. Br. Maintenance, pl. 27. cites 39 H. 6. 5. 6. 


1 Hawk. Pl. 
GC, 2 55-CaPs 
S3. 1. 39. 


As where 2 

man 
9 

as brother, 

coin &c. he 

* 4 not 


Sete how 


e main- 
tained bim; 
tar he may 
maintain in 


a!! things, as to ride with him. or to be with him at the bar, and to proffer to the men of law for him. 


Loid.-—Ss of a ſervant, bid. —Contra of ſprciai retainer * from day t9 ady ty ve his ſervant, there he 
cannot meddle be yond his retainer. Ibid, | The de fen ant ified, bceauje the party for whom 
&c. was his ſervant, and be retained J. NM. learned inthe law (4 ve of his caunſtl, and did net ſay 
be retained de proj gun or with the money of the fervant”s Wages, and yet a good bar by award 3 
ivr it ſhall be intended olf the fervant's money, Br. Maintenance, pl. 44, Cites 31 H. 6. 9. 


* fournalment. 


20. Maintenance becauſe the defendant nanutenmit in an ation 
between the plaintiff and . N. pro parte T. P. It is a good plea 
that the action was between the plaintiff and T. P. and F. &. 
abſque hoc, that there was ſuch action as the plaintiff ſup 
Faſel, judgment of the writ. Br. Maintenance, pl. 47. cites 
5 E. 44. | : a 

21. In maintenance the defendant faid that he <vas one of the 
Jurors who was ſavorn upon the iſſue in the ſirft ation, in which he 
alf peſed the maintenance, judgment 1 actio z per Pigot, you ought 
to ſay that you gave the verdict for the notice which you had of the 
truth inthe matten; but per Cur. the plea is good as before with- 
out it; per Jenney, after the verdict given, you prayed judgment 
for the plaintiff of the fleward in the firſt action, by which he 
gave judgment accordingly, of which the action is brought and 
by ſome of the juſtices, this prayer of judgment is maintenance, 

| quod 
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. 
. 
dut Coke J. 
ibid. 87. 
b. thought 
there was 
no neceſſity 
of averring 
that it w2s 
2 pretenced 


L078 3 
Tilt, —— 
8. P. but 
ke need not 
yecite it, be- 
ezuſe the 

gudges are 

bound ex 

eFicio to 

take rotice 
of it, being 
of a public k 
nature; but 
it he do re- 
Cite it, he 
Muſt, at his 
peril, take 

Care to recite 
it certainly, 
decauſe it is 
the ground 
01 the ac- 

gion ; and 

the Court 

will not aid 
him by in- 
tendine that 


£9aintenance, 


quod Littleton conceſſit. Br. Maintenance, pl. 49. cies 18 E, 
ST &X 3 

2. In debt upon this ſtatute for 80/7. the ccunt was, that ſuch 
a day and year (but did net fherv certainly that it was within a year 
before the actian brought ) unum meſungium &c. in M. in Com. G. 
de valore oogin. librarum apud M. prædict. barganizaverunt, 
cenceſ rant & ad irma /n dimiſerunt ad terminum annorum of which 


faid tenements they the (aid defendants, nor any of their anceflors, nor 


Hole by Aon the aid gefendgnte claim the fame {lenements were in 


ien of the fame, nor of the reverſion or remainder thereof, nor 
201% the rents or profits of ihe ſame by the ſpace of one whole year next 
before the aforeſaid bargain, grant or demiſe theresf made per quod 
actio accrovit Sc. The defendants demurred upon the declara— 
tion, and whether this leaſe for years be within the ſtatute was 
the queſtion ; three exceptions were taken, 1ſt, That the * fotute 
was mijrecited as made 28. Apr. 32 H. 8. where it was other- 
wile &c. 2d, That there ought to be an + averment that the 
lefers kad a pretenced right cr title, by reaſon of the words of the 
ſtatute. 3d. Becauſe it was ſaid ad ferminum aunsrum, { withe 
out ſhexuing certainty cr commencenent &c. and the Caurt held the 
two firit exceptions good, and that they ought neceſſarily to be 
alleged, but as to the laſt they all but Coke J. held otherwiſe, 
becauſe the number of vears here is not material; and alſo, the 
plaintitf is a ſtranger to it, and therefore cannot have notice of 
the contract. But for the matter they were clearly of opinion 
that rhe pretenced title of a term is within the purview and in- 
tent of the ſtatute; another exception was taken to the double- 
neſr of the count, vis. bargemzaverunt & conceſſerunt whereas 
either of thoſe terms were ſufficient, and this by two juſtices. 
D. 74. b. pl. 19. Mich, 6 E. 6. Partridge v. Strange. 


euere is another ſtatute to main tain his aftion, different from that whereon he himſelf hath founded 


It. ſ Hawk. c 
C. 264. cap. $5. ſ. 10.—JS. P. that it is not aece'tary to ſet it forth. 1 Hawk. Pl. C. 264. 
c. $8. f. 13.—8. C. cited Arg. and ſays that tliis polut was held well enough notwithſtanding that 
not to be forfeited, but was a Conveyaiice to the point of fortciture, viz, the value of 
2 Le. 39. | 


- 


Pi. 


15 - lealc $45 
tte lands. 


Pl. C. 264. cap. $6. S. 8.— f S. P. becauſc that is the point of the action. 1 Hawk. 


23. The informatica muft [ot forth that the defendant, mr any of 
ki: ancęſtors, or any by whom he claimed have taken the profits, 
and though it be laid that the plaintiff himſelf has been in poſ- 
ſeſſion of the land by 20 years before the buying of the pretended 
title, it is not ſufficient; for it is but matter of argument, and 


not any expreſs allegation ; for in all penal ſtatutes the plaintiff 


ought to purtue the very words of the ſtatute. Le. 208. Mich. 
32 & 33 Lliz. C. B. Lancaſter's Cafe. 

24. In aſſumpſit the plaintiff counted, that whereas he claimed 
to have title to certain tands in D. the defendant in confideration that 
the plaintiff aſſumed to aſſign his right, title, and intereſt ta the dee 


fendant, he promifed to pay him 401. Cc. After verdict it was 


moved in arreſt or that this was an unlawful conſi- 
deration, and againſt the ſtatute 32 H. &. becauſe it appears not 
| 3 that 


ad. =. 


. v 


* 


Maintenance. 


that the plaintiff was in poſteſſion by the ſpace of a year before, 
ſo that he could aſſign to the defendant, nor that the defendant 
was in poſſeſſion that he might reicaic to him; ſed non allocas 

ur; for it ſtands indifferent, whether he was in poſſeæſhon or 
not, an! a declaration ſhall not be avoided but for great cauſe, 
and the plaintiff had judgracnt. Cro. E. I51. Mich. 31 & 
32 Elis. B. R. Dobbins's Cats. : 

25. Error was brought upon a judgment in debt upon the 
ſtatute 32 H. 8. becauſe the plaiutiſf demanded 50. for tre value 
of the land, and the jury find the value 201, upon witch the 
plaintiff. had judgment is recover one meiety, end the queen ide other 
moiety, and no judgment eas fer the reſidue sf the 50l. viz. that the 
plaintiff ? in miſcricardia pro, i clamor? fuo ; and for this cauſe 
the judgment was reverſed; though in treipats or other actions 
in which the plaintiꝗ counts ad damnum if lefs be found than 
he declares for, yet he ſhall not be amerced, becauſe the action 
is grounded upon an uncertainty. Cro. E. 257. pl. 24. Mich. 
33 & 34 Eliz. Savery v. Tey. 

26. A. informed azainit B. and fheaved that M. wat, and yet 
ts, ſeiſed of lands, and had taken the profits jor tao years before, and 
that B. pretending title by indenture, fotd bis protenced title to . 
2 a certain fin of money Sc. and cverret that B. had 
nt peſſeſſion, reverfſect, or reniainder, or tor the profits for a year be- 
fore ; and averred, t he (viz. A. the plaintiff) knew it net 79 


4 


be a pretenced title ; and averred alſo, the * value of the land Sc. 


Upon not guilty the jury found for the plaintiff, It was moved 
in arreſt of judgment, 1it, that the penalty in the ſtatute ſhews 
what manner of contract or bargain the ſtatute intended; for it 
is 4e forfeit the value of the lands Sc. fo bought Sc. fo that to make 
a forfeiture there, ought ts be contract, or covenant, or bargain 
fer the lands themſelves, and here the title is boug'i:t, and not the 
land ; and the meaning of the ſtatute was, if the land was fold &c. 
and the miſchief the ſtatute intended to meet withal was the 
conveyance of title to another, and this cannot be but when the 
land itfelf is fold, and cited new entries, 19, 20 Eliz. Informa- 
tion 365. and ſaid, that all the cates in Co. Litt. 369. are of 
the land itſelf. 2. That the * znformation is by A. (the pur- 
chaſor ) who is particeps criminis, and that his averment, that he 
had no notice of its being a pretenced title is void and idle, and 
*hat he ought only to aver that the other had not poſſeſſion; 
for this is a matter of fact, but the other 1s matter of Jaw. 
N If A: had bought the land itſelf, he might have averred that 
e knew not the title to be pretenced &c. but when he fays he 
bought the pretenced title, eo nomine it appears now that he 
knew it to be pretenced; and then his averment 1s repugnant; 
and then if the averment is void, it appears that the plaintiff is 
particeps criminis, and it was not the — of the general 
words of the ſtatute, which ſays { t the party that will ſue for the 
ame to give action to the offender, and to elude the ſtatute by 
his bringing information, and permitting the land to be under- 
valued, 


Tt was al. 
lezed, that 
the defende 
ant, ut He- 
mg ſeiſed of 
luch tene- 
ments, Ver 
hat ing « 
retrer 12 of 
t mauer 
therein, cox. 


T and 


1 


granted the 
3! Oct. 4. 
Car. ſuch 
tene ments 
by way af 
maintenance 
and cham- 
perty to W. 
R. and for 
confirma- 
tion of the 
ſaid convey- 
ance, the 
detendant 
and his wife 
by nne, 
Hil. 4 Car, 
grantedthem 
to W. R. 
and does not 
aver in fuc- 
19 that it is 
a pretended 
right &C. as 
he ought te 
do. Held 
III. Cro. C. 
232. the 
King aud 
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and Barns 
v. Hiil ara 
Windior. — 
®* [It is not 
ſ:rFricient to 
fet forth the 
value of the 
land at the 
time of the 
CONVeyance 
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valued, and bar all others by his information; but it was argued 


e contra, that the words of the ſtatute are purſued, viz. obtain, 
get Sc. any pretenced right or title c. and to that purpoſe cited 
D. 23. WoRsL1E's Caſe. And book of entries, tit. Debt. And 
that the averment, that he knew not &c. is not necefiary, but 
only to prevent information againſt himſelf. Adjornatur. Litt. 


R. 369. Paſch. 7 Car. C. B. Withering v. Bancroft. 


executed, without ſhewing the value at the time of the bargain; becauſe the forfeiture is governed 


by the late 


117 2 


1 Hauk. Pl. C. 264. cap. 86. 1. 11.— f 1 Hawk. Pl. C. 264. cap. 86. f. 9. 


27. Aſter verdict for the plaintiff in an information on that 
part of the ſtatute 32 H. 8. which gives a forfeiture of the value 
of the land purchaſed, unleſs the ſeller was in poſſefſion qvithin a 
gear bej;re the ſale, it was moved in arreſt of judgment, becauſe 
the formation had jet forth the right of theſe lands purchaſed to be in 
J. S. and that the ſon of J. N. had conveyed them by general words, 
os deſcending from his father ; which title of the fon the defendant 
bought ; whereas, if in truth the title was in J. S. then nothing 
deſcended from the father to the ſon, and ſo the defendant 
bought nothing; ſed non allocaturz/for if ſuch conſtruction 
ſhould be allowed, there could be no buying of a pretende( 
title within the ſtatute, unleſs it was a good title; but when it 
is ſaid, as here, that the defendant entered and claimed colore 
of that grant or conveyance, which was void, yet it is within 
the ſtatute, ſo the plaintiff had his judgment. 2 Mod. 67. IIIIl. 
27 & 28 Car. 2. C. B. Goodwin qui tam &c. v. Butcher. 

28. To a plea by defendant on 32 H. 8. 2. of maintenance, 
the plaintiff replied, that defendants, or ſome of them, or ſome 
other perion under whom they claim, or ſome other perſon by their 
conſent and agreement, or to the uſe of rhe ſaid defendants, or 
the plaintiſt, or ſome or one of them was, or were in poſſeſſion 
of the premiſſes, or the reverſion, or remainder thereof, or of 
ſome other ſuſſicient eſtate, or had taken the rents and prohts 
thercof by the ſpace of one year before the making the articles 
for the purchaſe ; the defendant demurs, for that the replication 
is a departure from the matter in the bill in ſaying ſome other 
perſon to the uſe of the defendant or the plaintiff by their con- 
ſent was, or were in poſſeſſion of the premiſſes, and took the 
rents &c. for one whole year before the making the ſaid ar- 
ticles z which, as the defendant's counſel alleged, exceeded tho 
charge in the bill. But the Court held the replication good and 
pertinent, and over-ruled the demurrer. Mich. 31 Car. 2. Pin. 
R. 426. Cock v. Arnold & al, 


(U) Puniſh- 


Maintenance. 


(U) Puniſhable; How, by Actions or Indict- 


ments &c. 


1. 1 E. 3. Parl. H NaQts, That une all maintain quarrels and 
2. cap. 14. parties in the country to the let and diſturbance 

of the common law. 
2. By 20 E. Ze cap. 4. None ſhall maintain any quarrels, fave 
their own, an pain to have their bedy, lands, and goods to be at the 


king s ple ſure. 


nance in a Court of Record. 1 Hawk. Pl. C. 25 5. cap. 83. ſ. 38. 


See /B. 2.) 


lawr Y. 


Mainte. 
nance of a 
ſuit in a 
Court Baron 
15 as much 
within the 
purview of 
tieſeftatuteg 
as mainte- 


He wito barely aſſiſts another 


in taking out an original, which never is returned, is 2 liable to any action brought on theſe ſta- 


tutes, Ibid, ſ. 39. 
nonfuited, or recovered in the action wherein the maintenance is ſuppoſed. Ibid. f. 


It is not material, whether the plaintiff in an action on the ſaid ſtatutes was 


1s certain, that he who tears that another will maintain his adverſary, may, 6p way of preventiaony 
have an original writ grounded on the faid ſtatute prohuditing him ſo to do. Ibid, I. 41. 


3. By 4 Ed. 3. 11. Feflices of the benches of afiſe, ond of nf 


prius, hall have pater to hear and deteemine maintenance, con— 


ſviracy, confederacy and champerty, as well as juffices in eyre, and 
that which cannot be determined before the juſtices of either bench upon 
the niſi prius, ſhall be adjourned unto the bench qwihere they are 
juſtices, and fholl be there determined. Nate, that this flatule is con- 
firmed by the ſtatute of 7 R. 2. 15. | 

4. By 20 Ad. 3. 6. Frſlices of afjiſe have power to enquire of the 
miſdenreansrs of ſheriffs, eſcheators, boiliffs, and other miniſters, 
mibracers, and jurors, and to puniſh ſuch as be found guilty ; and 
the chancellor nd treaſurer are to hear all complaints theresf, and tg 
apply ſpeedy remedy therenato, 

5. A man was zndieted of champerty, and put to aniwer to it. 
Br. Indictment, pl. 48. cites 44 E. 3. 38. 

6. 1 R. 2. cap. 4. enacts, That mn great officer of the king 
Hall maintain quarrels in the country en pain 0 ; pc 
by the king and his council ; and us other perſan on pain of impri- 


4 
Fa fine to be impgſed 
2 | 
fanment, and to be fined at th dings evill; and if he be ihe bing's 
officer or houfheld ſervant, he (Dall aljo lee his © face. 

7 31 El. CAP. 5 50 +» Pro vides, That this aft Ball not extend [9 
the laying any. offence CONCEFLTD champerty, briyinig cf billes Se. 
A ert the penalty ſhall be do the value of 201. 

8. An indifment was upon the ſtatute of maintenance, and 
one only found guilty; and it was moved in arrett of judgment, 
that ſeeing but one was found guilty, it did not maintain the in- 
dictment. 2 Roll. 81. Several were indicted for uling of a 
trade, and faid uterque cor” uſus fuit, and held not good; fed 
non allocatur; for that in that caſe in Roll. the uſing of the 
trade by one cannot be an uſing by the other. But this is an 
offence that taus may foin iu, or it may he ſeveral as in a treſpaſs. 


Vent. 302. the King v. Humphreyes. 


1771 Maintenance of @Crits, 

9. All offenders are not only liable to an action of maintenance 
at the ſuit of the party grieved, wherein they ſhall render ſuch 
damages as ſhall be anſwerable to the injury done to the plain- 
tiff, but alſo that they may be indicted as offenders againſt pub- 
lick jultice, and adjudged thereupon to ſuch fine and impri- 
ferment, as ſhall be agreeable to the circumſtances of the offence 
alſo it ſeems that a Court of Record may commit a man for an 
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he cannot get money of his own for the time &c. and the other 
Pleaded net guilty, and do the firſt the plaintiff ſaid, that the attorney 
gave 65. 8 of his un to one of the jury, and upon this they 
were at iſſue, and found that the one had given the Gs. 8d. prout 
& c. aud that the other was guilty, and taxed damages jointly U. 
all; and by the opinion of all the juſtices except Needham, be- 
cauſe it is brought of joint maintenance, and in pleading the plaintiff 
confeſſed it was ſeveral maintenance, v1z. ſpecial maintenance in 
the one, and general in the other, therefore the writ ſhall 
abate, and the jury owe ht tf» have ſevered their damages ; for the 
plaintiff is more damuified by the one maintenance than by the 
other Ly preſumption and intendment of reafon. Br. Mainte- 
nance, pl. 26. 36 UI. 6. 12. | 


4 act of maintenance done in the face of the Court. 1 Hawk. 
f Pl. C. 255. cap. 83. ſ. 36. 
1 | ' | | - 
'K tans, (W) Judgment. 
5 1. Mintenance againſt two; the one ſaid, that be was attorney 
5 of the party, aud by command of his maſter retained J. N. 
3 of counſel abith the party, and gave to him 40d. of the money of his 
I maſter, which is the ſame maintenance &c. Quzre if attorney 
2 may not retain counſel without command of his client, and if 
* 
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(A) In what Caſes the Plaintiff muſt or can main- 
tain It, 


2 DW ER agai:ft 2 ſiſters, the one pleaded partition and de- 
tinue of evidences of her maiety, and the other pleaded ſuch 


another pleas there the demandant was not compelled to main- 
tain 


» 
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tain his writ; becauſe the tenants did not flead this to the 


writ, but pleaded in bar, and allo non-conitat, if the parti- 
tion was made before the writ purchaſed, or pending the writ. 
Br. Maintenance de Brief, pl. 38. cites 21 E. 3.8. | 
2. Entry in the per by J. and E. his feme ; he ſaid, that the 
name of his fi me is A. and not E. and demandant ſaid, that ſhe is 
known by the one and by the ether & non allocatur, but was com- 
pelled to maintain his writ, that the is named E. Br. Mainte- 
nance de Brief, pl. 27. cites 21 E. 3. 47, 48. 
3. As to matters in fad, triable by the jury, the jury ſhall be But per 
taken upon it, and the plaintiff need not maintain his writ. Br. ales whe 
Maintenance de Brief, pl. 3. cites 40 E. 3. 28. | — 


; ; cation &C. 
are pleaded, which are not triable by the jury, the plaintiff ſhall maintain his writ, Ibid, 


4. But per Caund. if the defendant in aſſiſe ſays, that the plain- 
tiff is covert baron, or has taken baron pending the writ, the plain- 
titf ſhall maintain her writ, quod Kirton conceſſit. Ibid. 

. Scire facias of tenements in C. the tenant pleaded jointenancy, Otherwiſe it 
by deed of the ſame tenements in S. which S. is a hamlet of C. and * 5 he 
the demandant ſuid, that S. 1s a vill by itſelf &c. and becauſe he penn. | 
alleged jointenancy by deed in another vill, it was held, that the i» he /ime 
demandant may anſwer to the vill only without maintaining his aurit. _ tor he 
Br. Maintenance, pl. 25. cites 41 E. 3. 25. | tain kig 

| | alone, that ſole tenant as the writſuppoſed. Quære. Ibid. 

6. Præcipe againſt two; at the grand cape, the ene appeared [ 179 J 
ond took the entire tenancy, abſque hoc, that the other who made de- | 
fuult had any thing, and tender'd his lazww of non-ſummons ; the de- 
mandant maintained his writ, that tenant as the writ ſuppoſed. 
Pr. Maintenance de Brief, pl. 5. cites 47 E. 3. 14. 

7. Formedon again/? two, the one pleaded non-tenure, and the 
ther diſ-laimed, and the opinion of the Court was, that the de- 
mondant may enter ; but per Danby in afon, in which the de- 
mandant may recover damages, he may aver the defendant to be te- 
nant, and otherwiſe vet, quod nota diverlitatem inde, and fo 
here the demandant need not maintain his writ. Br. Mainte- 


nance de Brief, pl. 35. cites 36 H. 6. 28. 


(A. 2) In what Caſes. Eledlion, in what Caſes to 
maintain it or not. 


RE 
1. PRA CIPE quod reddat againſt two as jointenants, and 
| each tool on himſelf jeveral tenancy, and pleaded in bar ; the 
demandant ought to maintain his writ ; per Newton. Br. Main- 
tenance de Brief, pl. 13. cites 22 H. 6. 55. 

2. And 75 in præcipe quod reddat againſt two jointenants the 
one makes default after default, and the other appears and accepts the 
entire tenancy, and pleads in bar, or if the one ſays nothing, and his 
companion accepts the entire tenancy and pleads in bar, the demandant 
may accept him tenant and anſwer to the bar; but he may maintain 


his writ if he will; per Danby, Ibid. 


Vor. XV. Q_ (A. 3) In 


179 Maintenance of TUrits: 
| 


; : (A. 3) In what Caſes. At what Tune. 
6 i | j 


1 PRE CPE quod reddat again}? twelve ; eleven appeared, 


1 and cne made default, by which grand cape i/ſued againſt 
| 4 Eim, and the eleven had idem dies, at which day, the ue made de 
4» fault again, and one of the eleven d af eared before made default 
A alſa, and the demangant would have maintained his «brit, that all 
4 are tenants & c. and could nit per Cur. unlc/s all appear, or that ihe 
+# proceſs be determined, and ſo it is not here; for petit cape is 
i iſſued againſt one, and therefore per Cur. he ſhall attend tlie 


return of it; for he may come at the day and fave his default, 


- 


» a 
> > AO. "2; 
—_ 


and accept the entire tenancy. Br. Maintenance de Bricf, 
pl 26. cites 3 H. 6. 52. 


ee. 


3 * * 
DONE | & 


(B) In what Caſes. Hero and what is ſufſicient 


Maintenance.“ 


1. A S818 E again ſeveral f 10l. rent; one ſaid, that where 
it is brought againſt P. as tenant of the rent, one M. i; 
tenant and pernour of the rent net named in the writ, judgment 
of the writ and if &c. and the plaintilf prayed the aſſiſe; and 
per Cur. the plaintiff hall maintain the avril ſpecially, and Pall nat : 
pray the aſſiſe generally, by which he ſaid, that . rs tenant of the =» 
land and deferceor of the rent, abſque hoc that M. is tenant, and | 
the other faid, that MH. vas tenant of the rent, Priſt, quod nota, 
Br. Maintenance de Brief, pl. 19. cites 30 Af. 5. 
2. Præcipe quod reddat ag lord and villein, or mortgage: 
and mertgagir ; and the villein or matigugee pleads fole tenancy ts | 
I 180 J zhe writ; the demandant may maintain his writ. by the ſpecial => 
matter; for otherwiſe, if the lord or mortgagor enters pend- N 
ing the writ, it ihall abate the writ. Br. Maintenance de Brief, 
pl. 4. cites 41 E. 3. 16. 


Fa 554 a 2 1 * 
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3. Writ by ſeveral præcipes againfl tw; the ene jaid, that the land 5 
in the one pracipe is the ſame land that is in the other pracipe, and . . 
of this pleaded jrintenancy with the other, and the other ſaid the like, 5 
and pleaded grintenancy with the firſt, and the demandant ſaid pgo" WWE te 


teſtando, that it is nat all one land but diverſe & pro placita, that the : 
one avas fole tenant the day of the writ purchaſed of the one lund, ; 
and the other the like of the other land, and good maintenance of 

the writ by judgment, and the plea of the tenants is not double; þl 


for the firſt matter, that the one land and the other is one and 4 
the ſame land 1s void.; for a man may have action again/t tvs by WF de 
ſeveral precipes or action ſimul & ſemel ; for he cannot recover 

but una vice, and he who has not this may diſclaim, or plead an 
non-tenure. Br. Maintenance de Brief, pl. 30. cites 4 H. 6.14,15 m 
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(C) In what Caſes. How. Where Forntenancy or 
Sole Tenancy is pleaded, or one makes Default, or 
pleads Non-tenure. 


3 P CPP quod reddat againſt tao, the ene tooł the entire 
tenancy and vinched, and the other did the like ſeparately, 
and it was held, that the demandant ought to maintain in his 

writ. Br. Maintenance de Brief, pl. 24. cites 41 E. 3. 21. 

2. In ſcire facias, the tenant pleaded non-tenure of parcel, 
and fhewed ho is other tenant, as he ought; and the plaintiff 
was compelled to maintain the writ, hat ſole tenant as the ꝛurit 
ſupp:ſed, abſque hoc, that the ether had any thing. Br. Mainte- 
nance de Brief, pl. 6. cites * 12 H. 6. 16. 

3. Entry in the quibus; per Cur. if there are ts partners, 
and the ne appears ut the grand cape and pleads jcintenancy with 
a ranger, and wages his latu of non-ſummons, and the demandant 
ce that he was ſeifed till by thiſe taus named in the writ difſeiſed, 
od averred that the two tock the profits, and that he had brought 
his action within the year according to the ſtatute, and the ether ſaid 
that he did not diſſeiſe him, Prift ; if this ue be found againſt the 
demondant, the judgment ſball not be other, but that the writ ſhall 
abate, Br. Maintenance de Brief, pl. 16. cites 14 H. 6. 3. 


180 


* It ſhould 
be 11 H. 4. 


16. pl. 25. 


Otherwiſe it 
is where the 
writ is 
brought 4- 
gainft g, 
and the ons 
appears als 
ways, and 
the other 
comes at the 
grand capes 
and the 34. 


makes de- 


Hut after default ; for there he ſhall count becaule one always appeared, but in the other caſe he 


ſnall not count, Ibid, 

4. Where a man pleads a jrintenancy with a firanger &c. the 
maintenance is, that /e tenant as the writ ſuppoſed, Priſt, abſque 
hoc that the flranger had any thing. Br. Maintenance de Brief, 
pl. 9. cites 19 H. 6. 12, 13. 


5. But in præcipe againſt two if the one takes the intire tenancy 
upon him, abſque hoc that the other has any thing, and vouches or 


lead in bar as he ought, there the maintenance of the writ is, 


that fole tenant” as the writ ſuppoſes ; for where the tenant takes 
traverſe in his plea, the demandant ſhall not take traverſe, and 
if he does not take traverſe in his plea, the demandant ſhall take 
traverſe in his replication. Ibid. 

6. In treſpaſs the defendant ſaid, that the plaintiff had nothing 
in the land where &c. but in common & pro indiviſo with A, B. 
who ig alive not named in the writ, judgment of the writ ; and the 
Plaintiff maintained that it was his ſeveral foil, abſque hoc that 
A. B. had any thing, and ſo ad patriam &c. Br. Maintenance 
de Brief, pl. 10. cites 22 H. 6. 12. | 

7. Dower againſt R. and S. R. pleaded non-tenure generally, 


and S. took the entire tenancy and pleaded in bar; Bingham, as to R. 


maintained the writ, and as to S. that ke is jointenant with R. 


Q 2 and 


S. P. ith 
Traverſe 
per &e. pl. 
70. cites 
19 H. 6. 13. 
per Newton. 


8. D. 
Traverſe 
per &c. pl. 
70. cites 
S. C. per 
Newton and 


Fulchorp. 
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and to the plea pleaded by him alone, no law ought to put 
him to anſwer; per Port this is dangerous for you, for one 
jointenant may loſe his portion; Bingham ſaid 7 R. had dif- 
claimed, then S. had miſpleaded, but here the plea is good; 
quod fuit conceſſum. Br. Maintenance de Brief, pl. 12. cites 
22 Hl. 6. 4 4» 

Crherwiſert 8. And if I bring formeden again F. and P. and F. pleads non- 

—5 4 tenure generally, and P. accepts the intire tenancy and pleads in bar, 


fauls and P. I ſhall net be reſceived da maintain the were, tor { am at no miſchief; 
accepts the per Newton. Ibid. 


intite tenan— 
cy, guere thereof; for it ſeems that it is all one. Ibid. For per June 8 H. 6. fol. 13. 1 
præcipe quod rcddat gal tu, if one appears and fays notbing er mates default, and the ether 


takes the intire ten- Ay, and pleads in bar, the armanaaunt muy anſwer ts the bar without mainte- 
nance of bis writ; out after June Rongey | his opinion in the niſt caſe, which was of land alleged in 
two vills which was only in one, and th. ;erefore quzre. Ibid. —— Bur if tbe demandant confeſſes 
that the one bas netbing, there his writ ſhall abate ; for there is a great diver/ity bettreen con, ſion 
4 4 u. t deryi {Hg a5 heres quod n nota beue. Ibid, 


Bu! note, 9. Formedon againſt tabs; the one feid nothing, the other teał 


that if toe 
e uy the intire tes i, abſque hoc that the other had nothitis g at; A vouched 


taken the Us Warranty, and the demendant counter pleaded ty an d the tenant 
Np be- imparled, and at another. day anſwered without the voucher, and 10 


TL? jt 
8 _ > ſee that the demandant was not compelled to maintain his writ ; 


or pleaded, for if tf he en? be tenant it ful ces AS it is ſaid there, quod nota, 
ther: the Br. Maintenance de Brief, pl. 15. cites * 57 H. 6. 16. 
de mandant 
t to have maintained his writ ; qu OA nota divert: ity 2Ifew h-re often, I>id, 
the editions of Brook but ſhould be 3 27 H; 6. 16. b. pl. 1 


* So it is in all 


10. In treſpaſs the def: ndant faid that the pluintiſf had nithing 

in the land the day of the writ But in common pro indiviſo with 7. 
not named, judgment of the writ, and ſhewved by N to the 
plaintif and « nother, awhich ather enſeoffed F. of his part; and per 
Cur. it is 200d maintenance of the writ, that /e fied abfyu 
hoc that the ather had any thing, and need nt traverſe the [pe 14l 
matten for it is ** conveyance. Br. Maintenance de Brief, 
pl. 33. cites 1 E. 4. So of ether tc Nancy in common, Ibid. 

S. P. Br. . 1 gain 7 the baron and feine ; the baron F. (eaded 

eee nonetenure for is feme, and for himſelf £90 5 the. intire tenancy 

c. pl. 130 

oites S. C. dbſque hoc, that 5 feme had any thing, and vouched ; the de = 
ant ſaid that the baron and feme were tenants as the writ ſupp ofew 
the day of the writ purchaſed, & hoc paratus &c. and to the 
voucher made by the manner, no law ſhall put him to anſwer; 
per Danby, you ſhould ſay abique hoc that the baron was te— 
nant of the whole prout &c. Per Cateiby, no; for the baron 
has taken traverſe, and where the one party traverſes, the other 
who rej;yns to him ſhall n of traverſe al/o ; but it ſuſſices to main- 

tain the writ. Br. Maintenance de Brief, pl. 14. cites 9 E. 4. 36. 

As here be 12. When the tenant pleads in the negative it ſuffices ſor the 

pleads nen- demandant to anſtber in the affirmative. Ibid, per Pigot. 


tenure, it 

ſ.Hces for the other to ſay, that tenant the day of the writ purchaſed, Priſt. Ibid, — Ard in præ- 

ce 542d reddut againſs two, the one tak the intire tenancy and pleaded in bar, aud ie other di 4 
TH 
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ihr like it ſuſſices for the demandant to ſay, that tenants as the writ ſuppoſed ; for every one 1:4k 
the intire tenancy. Ibid, Contra to the writ. Ibid. The fame /aw, where one takes the in- 
tire tenancy, and the other pleads non tenurc. Ibid. — Contra 7 jointcnancy ; tor there the demand. 
ant muſt ſay that ſole tenant abique hoc, that the ether bad any thing, tor there the tenant pleads in 
the athrmative. & per Littleton in af/;/e agai: fit ſeveral, ihe one rok the intire tenancy and 
pleaded in bar, the plaintiff may ſay that ve held jIintly with the other named in the writ, and to 
che plea pleaded by the manner &c. and net take traverſe abique hoc that he ve pleaded is 
foie tenant, Ibid. 8 


13. Upon non-tenure pleaded the maintenance of the writ is But upon 
that the defendant is tenant as the aumit ſupaſed, and de he penit ſe 1 
ſuper putriam &c. aud the other the like, and no abfque hoc ſhall demandant 
be there. Br. Maintenance de Brief, pl. 42. cites Book of ſhall fay gh 
Entries the defends 
: ant is fole 
tenant as the turit ſuppoſes, abſque hoc that the her has any thing &c, quod vide diver- [ 182 ] 
fity. Ibid. Fr in this laſt cafe the def-ndant pleaded in the affirmative, therefore 
the demandant ought to anſwer with a negative ; but in the ther caſe, the defendant pleaded in the 
negativ, therefore an affirmative by demandant makes it ts be a perfect que, and there it ſuffices for 


the defendant to lay & ipſe imiliter, withuut more, Ibid. 8 


14. Writ of entry againſt A. and B. B. took the intire te- 
nancy, and ſaid that he did not diſſvife the demandant abſque hoc, 
that A. had any thing, and A. toad the intire tenancy abſque hoc that 
J. had any thing, and traverſed the diſſeiſin and the d:mandant 
ſald that they are tenants as the writ ſuppoſed; Prijt. Br. Mainte- 
nance de Brief, pl. 45. cites 13 H. 7. 26. 

1s. Formedon was brought by A. againſt B. C. and D. PB. 
ond C. appeared by cue attarney, and D. by another attorney, and 
B. and C. confeſſed the action ; D. faid that at the day of the writ 
prrchaſed he held jciutly wvith B. alſaue hoc, that C. uny thing had 
in the land the day of the writ purchaſed z and as to his moiety 
of the tenements he vouched a ſtranger. The demandant main= 
tained his zurit, viz. that the three were juintenants as to the writ 
ſuppsſed, & hoc petit quod inquiratur per patriam, & predict, 
D. ümiliter; and this was held good pleading and good iſſue, 
per Cur. and the demandant cannot pray judgment for any part 
till the iſſue be tried. D. 6. pl. 4. Mich. 26 H. 8. Clotworthy 
v. Kingſland & al. 

16. A. and B. were ſeiſed to the uſe of baron and feme before the 
fatute 27 II. 8. cap. 10. after which a writ of entry in the poft 
wag brought again! the baron, and he pleaded pointenancy with his 
feme ; and the queſtion was, whether he ought to mention the 
ſatute ; and the Court thought that he ought to ſhew it; for a 
the common law, when the tenant pleads Jointenancy with a 
ſtranger, he ought to ſhew of whoſe feeffment. It was further 
moved, whether the demandant might aver the baron pernor of 
the profits only; and the Court held that all pernancy of the 
profits is clearly taken away by the ſtatute, quære. D. 32. a. 
Pl. 3. 4. Paſch. 28, 29 H. 8. Anon. 

17. Entry in the quibus in the nature of aſſiſe again/? A. and 

A. pleaded non-tenure in abatement B. tec the intire te- 


nancy upon him and pleaded in bar the feoffment of J. S. and J. N. 
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to kim in fee ; the demandant, as to the plea of A. in abates 
ent of the writs averred him and B. tenants of the franktene- 
zent as nie Writ ſuppoſed 3 and ine thereupon joined, and as 95 
the | pl _ ot B. he /aid, that his father was ſeiſed in fee, till by the 
faid J. 7h Br s 7 ſeiſed, * i being fo in by difſei in enfe fed B. ut ſus 
he 1d that after et apa a; ed, and he as en and heir entred and 
was fer cd in fee apt is remitter till by A. and B. difſeiſed Sc. and 
did nit aver Y huc para tus eff veriſicare &c. F. rejoined and 
traverſed the 4 Heiſin by che [ ud ago to the father of the de- 


— 9 


mandant up5n 4vhich point they vere at ifſue ; and at the day that 
7/20 = FA 400 eared, the eee would have relinquiſhed his fir A 


i ue; becauſe it was joined unneceſſarily, he not being bound to 
maintain his writ, but might have demurred upon the plea of 
nontenure of the one, and anſwered to the bar of the other; 
bur this the Court would not permit; and upon the evidence to 
prove jointenancy it 1e fared 1247 A. b:fore the entry of the demand- 
ant was _ 2r or liſſee at quill to B. and paid him rent, and that 
he re-entred upon the demangant claiming his former fate, and by 
the opinion of the Courks 4 they were diffeiſors and tenants ; be- 
caute the termor could not qualify. his own wrong, & c. and it 
'2s found for the plaintiff in both iſſues &c. and judgment 
given accordingly. D. 134. b. pl. 11. Mich. 3 & 4 P. & M. 
Kirton v. Birling. 
18. Far medan by F. of the manzr of S. with appurtenances. 
The tenant, as lo ene moiety, vauched C. as fon and heir f B. fon 
and heir of LE &C. as is J. age, to be fummened immediately &c. 
12 d as t9 the other molety, {except the moiety of 7 houſes &c.) 
he pleaded a fine executed with proclamaticnr, (except pre-ex- 
ceptis) and * ars incurred, and nou-claim in bar. And as 4 th 
motety e. veepted, he pleaded Jointenancy by fine with his feme, and 
0 183 11 judgment of the writ &c. The demandant, as to the 
zucher, coumertleaded thus, viz. That the » ſaid A. the grandfa- 
Fronts of the vouchee, ner any of i the anceſtors of the vouchee, whoſe 
heir he is, ever had any thing aſter the gift, and before the writ 
brought, unleſs jointly wwith 7. S. and J. N. &C. with an aver- 
ment of the contintance of this e * during the life of the grand- 
father, aud that the ſaid J. S. and J. N. ſurvived. And all the 
Court held the counterplea cient; ; becauſe it does not ex- 
tend to the ſeiſin or poſleſſion of the vouchce himſelf; but Fe 
had been vcuched as within age, and that the parol ought to demur 
ws then to counterplead the ſeiſin of the anceſtors &c. accord- 
g to 21 E. 3. fo. 10. is ſulhcient. And to the plea in bar the de- 
3 took exception, quod partes ad finem nihil inde tem- 
pore &c. habuerunt &c. but that a ſtranger was thereof ſeiſed in 
ice; which exception the Court held good enough. And as t 
the plea in abatement of the writ, he affirmed the” writ, and tra- 
verſed the jointenancy, upon which they were at iſſue &c. It was 
argued, that jointenancy by fine pleaded ſhall abate the writ im- 
B mediately, if the demandant cannot confeſs and avoid it; for 
5 againſt a fine levied, which is matter of record, he ſhall not 


have 


I 


Maintenance of Writs, Major Part, 


have direct averment, that he is ſole tenant. But per tot Cur. 
jeintenancy of parcel ſhall not abate the whole aurit, but for the re- 
| ſidue it thall ſtand; and zh-wugh the demand be of an entire thing, 
16 as here, vet f it is of non-tenure of parce! of an entire de- 
mand, becauſe: there the writ ought to have a forepriſe; contra 
of jointenancy. And it was holden that becauſe 7ontenrancy was 
pleaded in abutement of the writ after voucher and bar pleaded, 


| which athrms the writ good, it was prepo/terous,. and therefore 
- the Court ought not to regard it &c. D. 290. a. XC. pl. 62. &C. 
k Trin. 12 Eliz. Fitzwilliams v. Copley. 

ft 

0 

f (D) In what Caſes. How. As to coat Part. 

bl 

= 1.TJYEBT again/? J. S. of D. in the county of M. yeoman, 
1 late of A. the defendant ſhall anſæver to bath the ville, but the 
at plaintiff hall maintain but one only, Br. Maintenance de Brief, 
7 | pl. 29. cites 19 II. 6. 66. 

CS .--- 

if 

nt 

M. = 5 


Major Part. 


(A) Major Part. What Act of theirs ſhall bind 
the Reſt, 


I, [ F the mayor and greater number ds an act it ſhall bind all; 
becauſe i major pars ibi tota. Per Brian Ch. J. Br. Cor- 
poration, pl. 63. cites 21 E. 4. 7. 12. 27. 67. 

2. The major part of a town, that had right of turbary agreed 
upon a method 19 prevent the little tenants from ſeiling, and held, 
that the ſame ſhall bind ſuch as did not aſſent. For ubi major 
parts ibi totum. 3 Le. 265. Arg. in the Chamberlain of Lon- 
don's Caſe. cites 15 H. 7. 21 H. 7. 40. 8 E. 2. tit. Aſſiſe 413. 


was granted, Ibid. In the Chamberlain of London's Cale, 


3. Bills of conformity have been long ſince expleded, ænd there 
is no ſuch equity now in this Court; per Ld. North K. Paſch. 
1683. Vern. R. 153. in Alderman Backwell's Caſe. 


Q 4 4. Where 


183 


Per Gawdy 
]. every one 
ought to af. 
ſent, and 

cites 44 E. 
3. 19. and 
per Wray 


Ch. J. There the ordinance was made to charge the inheritance, but in the principal caſe, it is 
enly to charge their goods, wherefore the atlent of the greater part is fuiicient, and a procedendo 


L 184 J 
Fin. R. 332. 


Mich. 29 
Car. 2. Davis 
v. Degeldes 
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4. Where the major part of the part comers of a ſhip Leitl. and 
arge an account of the profits of a voyage, it ſhall canclitle the 
ret; and the plaintiff ordered to pay coſts, per Jefferies C4 
Trin. 1687. Vern. R. 465. or v. Thompfon. 
— . 5. The majority of the part cue ＋ a ip may fond her cut 
Ne. J. Ine * 1 
$32 1, Without conſent of the ret, has : are anfwerable for al hazards, 
have no co- and liable in caſe of profit to thoſe that do not co: font; pe 
nuſance oi Holt Ch. J. Show. 13. Knight v. Parrv. 
this matter. : : 
But he held, that an action lay for the major part for refuſing to ic: the ſhip go a wovage, ſerting 
forth the cuſtom and the ſpecial matter, and paring ad damnum &. Cath, 27 KNIqur v. 
Brax v. Paich. 1 W. & M. B. R. A diffenting owner will not be liable, for he hath not the 
benefit of the voyage, per Ho! it CH. ] Show. 39. in Cale of Boton v. Sandfo; Le lone do not 
agree, and the major part do, the others ſhall! not hare any advantage of the treight ; per Helt Ch. ]. 
Show. 1C4. S. C.—Trin. 32 59 2. 2 Than. Caſes 30. Anon. S. F. 


6. Where the common lugt creates a charge ten any precius „ 28 
to repair bridges, ways, churches &c. the common lau gives 
them the method of anſwer! ng the charge; otherwiſe whe Re no 
charge is by law laid upon them, there a m ajority cannot ind 
the rel. 1 Salk. 362. Paſch. 1 Ann. B. R. The Caſe of Black- 
heath Hundred. 

7: There is a great diverſity between abbot and convent, and 
= er and fell; _ mayor and commaonalty, &c. For in caſe of 


h 7 - y * 2 3 21 

abbot and convent there muſt be the major part and the abbot 
beſßide ; and the reli is, becauſe the abbot only afs cm mu- 
ſenſu of the major part oj the reſt; but in caſe of maiter 


and fellows &c. the ner hy mſcit is bur part of the acting 
oy „and he is one of the grantors juſt as the reſt. 12 Mod. 
2. Mich. 10 W. 3. * 

8. The mayor, or any other officer of a corporation, hath of 
common right no caſling vate, it is true ſuch a thing may be 
either by preſcription or charter; and if there is an equality of 
votes, and they cannot agree, they muſt be b brought up in 
contempt, an 4 be committed ll they do agree, viz. till a ma- 
jority do agree. Nelſ. Abr. 1155. pl. 13. cites Mod. Cafes 13 
The Queen v. Chapman, 


an- 


Mandämus. 


Mandamus. 


(4) Mandamus. ///hat it is &c. And in what Caſe 


it lies. 


1. TH E plaintiff had a verdict in cjedsment, and upon an | agree 
ment between the plaintiff and defendant, the defendant 
cvs to bold the lands for the remainder of his term ; and according 
to that agreement he held it for 2 years; but before the term ex- 
bis ed, the plaintiff brought an habere facias poſſefſronem, and executed 
it ; and now he moved for a rule for reſtitution. But Rol! Ch. J. 
ſaid it could not be, but he might have an action on the cafe 
againſt the plaintiſf for not performing the agreement. Style 
408. Hul. 1654. Wood v. Markham. 

2. It lies nt for every tating away a man's freehild, as in the 
caſe of a Leber of a 5 or a * {tew ard{hip of a court baron 
per Glyn Ch. J. Sty. 457. Trin. 1655. in Caſe of the Protector 
v. Craford.—* But ſee cos by Hale Ch. J. at (E) pl. 2. 

2. Mandamus does nt give any right, but only reſtores the 
party to his ancient right. Sid. 286. Paſch. 18 Car. 2. B. R. 
Bailet's Caſe. 

4. Mandamus's do generally reſpect matters of publick concern ; 
per Hale Ch. J. Mod. 84. in Appletord's Caſe. 

5. The true regen of mandamus's was, when aldermen, ca- 


pital burgeſſes, or ſuch other oſlicers, concerning the admi— 


niſtration of juſtice, were kept out, to ſwear them into their 
places. But it is rarely granted <uhere one has any other remedy ; 
per Holt Ch. ]. 12 * 666. Hill. 13 W. 3. Anon. 

6. Mandamus ought 1? to go where the ce is private, or the 


party may have an afſiſe. Per Holt Ch. J. 6 Mod. 18. Mich. 


2 Annæ. B. R. in White's Caſe. 


Raym. 211. 
8. C; 
2 Lev, 18. 
& &. 


L 185 J 


S. P. admit- 
ed, Arg. and 
held accords 


irgly by 


Glyn Ch. J. Sty. 457. Trin. 165 f. in Caſe of the Protector v. Cratord. 


7. Mandamus i always to do fome af in execution of law, and 
not to be in nature of a writ de non moleſtando. 6 Mod. 229. 
Mich. 3 Annæ. B. R. Peat's Caſe. . 

8. Mandamus's are founded upon Magna Charta cap. 29. Arg. 
10 Mod. 53. Mich. 10 Annæ B. R. in Sir Gilbert Heathcote's 
Caſe. 

9. All mandamus's are either to reſtore rene turn'd out, or 


to admit thoſe refuſed. Per Eyre J. 10 Mod. 54. in Sir Gilbert 


Heathcote's Caſe. 
10. Since the ſkatute 9 Anne, 20. S. , a mandamus is in nature 


＋ 


2 Salk. 572. 
the Queen 
v. Peach. 
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Mandamus. 


of an aFion, ſpecial pleadings and replications being therein ad- 
mitted, and coſts given to either fide that prevails, and error hes 

__ 12 judgment on ſpeclal pleadings given therein, as was lately 
admitted in B. R. yet this was held o be 2 ſiper, faulen, to the pe- 
remptery mandamus, becauſe ſuch conſtruction would quite de- 
feat the end of the ſtatute, and prevent the oſhcer, who was 
ch bien annually, from hav ing any fruit of the mandamus ; per 
e . And notice was taken by Ld. Ch. J. King, 
that the words of the ſtature were, that 77 caſe judgment TOE 
given for the mandam: 455 4 ee ory ma mndamus ſhould be granted 

without delay. Wins's Rep. 351. Paſch. 1717. in Canc. in Caſe 
of Dean and Chapter of Dublin v. Dowgatt. 

11. A bill was brought in Chancery by a par/on of one of the 
rea churches erected by the ſtatute 3 Geo. 2. againſt the trea- 
ſurer of the commiſſioners, for the dividend of goons being the 
ſum allotted for purchaſing lands for the benefit of the re for of 
that church for the time being, and that ſuch rector ſhould be 
intitled to the &:widends of S. S. annuties directed to be purchaſed 
in the mean time, o Commence from Mid ſiu im. „ 1738. J he 
church was confecrated in January 1730, and the rector in- 
ducted in February 1730. The zreaſurer paid him the dividend 
from Mithcelmus 1739, but refujed io pay the dividend fam Mid- 
ſummer before. Lord Clhncetlor ſaid, that it dul not feem to 
have been the intention of the ſeveral acts made for building the 
80 new churches, that diſputes of this kind thould be deter- 
mined in the ordinary courts of juſtice, but only by the com- 
miſſiomers themtelv es, as it is in the acts relating to the turn- 
Pikes. But if this objection was out of the caſe, the natural 


— 
— 
Wy 


court for the piainutt to apply to is B. R. to grant a mandamus, 


and not to a court of equity to take an account. Theſe acts 

hare put this matter into a quite diiferent method, by directing 

the money allotted for the building to be brought firſt into the 

exchequer, and from thence to be paid out into the hands of the 

treaſurer, and when it is in his hands to be ſubject to the order 

of the commiſſioners. the commiſſioner: ds not ds their duty, the 

L 186 J prefer court to apply to ig to B. R. to grant a e e us. Barn. 
Chan. Rep. 377. March 10. 1740. Dr. Vernon v. Blackerby. 


(B) In what Caſes it lies for reſtoring Perſons 15 
Colleges and Schools, 


8. FP. that x, A Mandamus was granted to ow one to an wher of 4 
"I . a Ck. J. free-ſchiol where the maſter and fellas of a college were vi- 
2 W fitors ; but upon arguing the legality thereof, Glyn Ch. J. doubt- 
Mich. 1658. ed if it would lie; and he faid, that by the ſame rule that a 
4 1 <> ſchool-maſter ſhould be reſtored, every ſcholar may claim to be 
163. in Ma- reſtored ; and he conceived that the viſitors might remove the 
aleton's maſter of the ſchool, if he do not obſerve the rules for govern- 
Cat ment of the ſchool, and it ſeemed as reaſonable to turn him 


out, 


Mandamus. 186 


out, as it is to admit him into the place. Sty. 457. 1655. The 8. P. Ros: 
Protector v. Cratord. OO 
Caſe.—But it lies get for an uſher of a ſchool in Cambridge. Per Twiſden J. who ſaid it was ſo held 
anno 165 5. Sid. 4c. in Stamp's Caſe.” 


2. A mandamus was moved for to reſtore to the place of one — 3 


of the jellows of the college of phyfictans in London and upon great 1756. Pr. 
debate it was granted; but on the return reſtitution was denied. Merrit's 
Sid. 29. Hill. 12 Car. 2. B. R. Dr. Goddard's Cate. Caſe.— 
| | Tho' Holt 
Ch. J. ſail it was ufed heretofore for ſwearing a phyſician of the college. 12 Med. 666, 


3. It lies not for a fle of a college where there is a viſitor. Mandamus 
Raym. 31. Mich. 13 Car. 2. B. R. Dr. Widrington's Cafe. was moved 


tor to reſtore 
P. to his fe/ſowhip of Lincaln College in Oxford, being member of 2 lay corporation, and having a 
freehold in it; fed per Curiam it wes denied, tor the w/it58 78 the proper judge; and when one takes 
a ſe lou ſhip he ſubmits to the laws of the tounder, anda the rules of the college; beſides, a fellow. 
ſhip is a thing of private deſign, and doth got at all concern the publics. 3 Mod. 265. Mich. 1 W. 
& „„. B. R. Parkinſon's Cale. Comb. 143. S. C. 2 Show. 170. Alſop's Caſe 8. 
Per Hale Ch. I. 1 Mod. 85. Appletoit's Caſe. 


4. Mandamus to reſtore A. a fell;av , Nez College; they return 
that the college was founded by &c. wito made laws, that they 
ſhould ſtudy ſo many years, and then take orders, and that the 
maſter and ſcholars for enormous crimes, ſcandalous and dan=- 
gerous to the college may expel any tellow, and that ihe biſhop 
of Wincheſter ſhall be viſitor, and that all appeals ſhall be to 
him, and no other, that this fellow was expelled for an enor- 
mous crime ſcandalous and dangerous to the college, and being 
ſummoned, and convicted, and expelled, he had appealed to 
the viſitor, who had confirmed the ſentence; but adjudged that 
the writ would not lie, becauſe co/leger are not ſpiritual founda- 
tions, but private ſocieties, like inns of court. Here the biſhop 
is appointed vilitor by the founder, and he hath given ſentence, * 
io this Court hath no juriſdiction 3 and this will cure all the 
faults in the return. 2 Lev. 14. Trin. 23 Car. 2. B. R. The 
King v. New College. 

5. A mandamus was not granted to re/?ore a chaplain of a col- 
lege without appealing to the viſitor. Carch. 168. Hill. 2 & 3 W. 
& M. B. R. Prohuſt's Caſe. | 

6. A mandamus was prayed to the vice-chancellor of Oxford 
to reſtore one uſher to his Felle] of Univeriity College, who 
was expelled; and he having appealed to them as viſitorg 
they refuſed his appeal; upon reading the ſtatutes of the college 
Holt Ch. J. ſaid, if they would have any mandamus at all, it 
muſt be directed to the vice-chancellor, maſter and ſcholars in 
convocation ; Shower ſaid, that the vice-chancellor and doctors 
in divinity, and proctors, are without doubt viſitors of this col- [ 187) 
lege, and the vice-chancellor and proctors have three negative 
voices, and that if either refuſe to accept this appeal, or to pro- 
poſe it to the convocation, it cannot be done, Holt ſaid, that 


the 


* „„ ar 


173 : Bandamus, 


the queſtion is only this, whether or no, if an original viſitor re- 
Fuſe to accept an appeal, or to do the party grieved juſtice we ſhall 
compel him to it? And ordered that they be attended with the 
ſtatutes of the college, and then they would conſider of it. 
5 Mod. 452. Mich. 11 W. 3. Uſher's Caſę. 

7. Mandamus was granted to reſtore Doctor Bently t9 his de- 
grees of maſter of arts and doctor of divinity. 3 New. Abr. 532. 
cites Hill. 9 Geo. 1. 


(B. 2) Returns Good. In ſuch Caſes. 


Thereporter 1. M Andamus to reſtore Dr. W. to the fellowſhip of a college 
n_ ae in Cambridge; the return was, that ſuch a perſon was 
feveral of founder, who appointed a viſitor, and made ſuch laws &c. by 
the colleze which &c. without ſhewing for what cauſe they expelled him. 
Sax ſg It was objected, that the return was not good, nor could it bar 
may de ſpi- B. R. of juriſdiction 3 and ſaid, that what is ſaid in KxN's 
ritual, and it Cafe, that they are the ſole judges, has been denied; but it was 
= roy agg ſaid on the other fide, that this gift and foundation was eleemo- 
this Court finary, ſub modo that they obeyed their viſitors, and if B. R. 
ever granted had a juriſdiction, they ought to come thither gradatim, viz. 
eee after appeal, and not per ſaltum, as here ; adjudged, that the 
or prior da- Dr. was well removed, and that B. R. could not reſtore him, 
tive &c. and and that they knew not that Kexx's Caſe ever was denied; 
=—_— for whether the expulſion Was right or wrong, they cannot 
lay; for thy? judge thereof, becauſe the viſitor is ſidei commiſſarius. Sid. 71. 
they were Mich. 13 & 14 Car. 2. B. R. Dr. Witherington's Caſe. 


votaries, yet , f 
they were not in orders. Nota, the doctor was reftored by the lords of the council, as cited in the 


Caſe of the King v. All Souls. Mich, 33 Car. 2. B. R. Ibid. : 


2. A writ of mandamus was directed Fohann Gear praſidi, 
ſociis & ſcholaribus Coll. Sti. Johannis Baptiſt, 79 which they 
+ put a return without fegning it,; fo that it does not appear to be 
the return of the college; It was inſiſted, that it ought to be 
ſigned by John Goar at leait ; for he is particularly named, and 
to this the Court inclined ; for though it was admitted that they 
need not put their commsn ſeal to the return, yet he being par- 
ticularly named, it is reaſonable that he ought to ſubſcribe the 
return. But it was ſaid on the other fide, that ſo it is in effect; 
for it is ind;r/ed upon the return Reſpanſio Fohannis Goar &c. ac- 
cording to the direction of the writ, which the Court held ſuffi- 
cient ; for the return being filed, they ſhall be 2/fpped to ſay, 
this was not their return, it being made in their names; and 1 
any other had made it for them, they might have their remedy 
by action upon the caſe. Skin. 368. 369. Mich. 5 W. & M. 
B. R. The King v. St. John's College in Cambridge. 
3. The Court refuſed to grant a peremptory mandamus 79 
the maſter of St. John's College &c. 10 remove A. B. C. &c. fet- 


lows 


v) 


Mändamus. 1187 


Tows of the college for not taking of the oaths, becayſe they were 
not made parties, Skin. 546. 549. Trin. 6 W. & M. B. R. 
The King v. St. John's College. | 


(C) Reſtoring 4 Corporations and Freedom, [ 188 J 


I. AN Alderman of L. was removed, and 5, choſen in his | 
room. A mandamus was granted to reſtore him. And 
the return being inſufficient, it was ordered that the new choſen 
alderman ſhould be removed, and S. be reffored ; but another al- 
derman died in the mean time, and then he who was removed 
prayed to be reſtored ts the place of alderman ; but adjudged, that 
he could not be reſtored to a new place by force of his former 
election; for by his removal he is now in ſtatu quo prius, and 
ſo is no alderman, and therefore not to be reſtor'd to the place 
of an alderman. And a writ of reſtitution denied per tot. Cur. 
2 Bulſt. 122. Trin. 11 Jac. Shuttleworth v. City of Lincoln. 
2. It lies for an “ german, t common-councilman &c. Raym. „Skin. 293. 


12. Paſch. 13 Car. 2. in Stamp's Caſe. Sir James 
mith's 
Caſe. + Cumb. 214, Bret and Johnſon's Cafe.———Bu ſe (C. 2) 


3. It was granted to make one that had ſerved an apprentice- 
ſhip free of a corporation. Sid. 107. Hill. 14 & 15 Car. 2. B. R. i 
Townfend v. the Mayor of Oxford.—— Ibid. ſays ſuch man- 
damus was granted. Mich. 32 Car. 2. B. R. | 

4. It was granted to reſtore an alderman of Canterbury to s. P. Arg. 

the precedency of his place of alderman, being removed. On the re- 8. Mod. 28. 

turn there, divers exceptions were taken to it, and diſallow'd; 
and after it was held good, and nothing farther done. 1 Lev. 


119. Mich. 15 Car. 2. B. R. Ihe King v. the City of Can» „ 
terbury. 


(C. 2) Returns, Good in what Caſes. 


. MAndamus to reſtore him to the place of an alderman was 
directed to the mayor and burgeſſes of Glouceſter, who 

returned, that their common council did conſiſt of 30 burgeſſes, and 

that they had power to remove an alderman ; and that they called him 

before 30 of them in demo concilii to anſwer the matters objected 

againſt him for being a common drunkard, and becauſe he did 

not give ſufficient anſwers, they removed him, but did nt /ay 

that a council was aſſembled apud domum concilii; and for this 

caule the return was held ill. Nelſ. Abr. 1153. Mandamus (D) 

Pl. 1. cites 3 Bulſt. 189. Taylor's Caſe. 

2. Mandamus to reſtore B. to the office of an alderman in Paſch. 28 
Northampton &c. the mayor returned the letters patents of in- Car. 2. 
corporation anno 14 Car, by which they had power to amove one for a = 


Ji 


4) 


EI a es oa te oa, A gs af 


; | f 188 1 Bandamus. 


Ju 2 „ (viz.) that the mayor and ſuch burgeſſes 2049 bad been 
mayors, 2 ight amove ; and they return, that B. was amoved per 
majorem & bu; gen ſes ſecundum chartam prad', which might be by 
the mayor and! ruch burgefſes who had never been may ors; aud 
to ſay tecundum-chartan 1, that 1s nut good, without ſewing 4 
cauſe, and the manner of his removal, that the Court may judge 
whether they had purſued their authority. Nelf. Abr. 1153. 
Mandamus (D) pl. 4. cites 1 Vent. 19. Braithwaite's Caſe. 

3. Upon a mandamus to the mayor &c. of Norwich to 
reſtore T. to the place of an a/derman they return, (alter divers 
clauſes of their charter, _ the act 13 Car. 2. cap. 1.) that he 
being elefted the 16 Fo I 32s 79 the caths in the {aid act willy ngly, 
and made the declare tin ac and cauled it to be regiftered, 


vfJ but did nit ſubſcribe it then, nor till May the 3oth ol the faid king, 
. ; before two julitices of the peace of the ſaid city: Exception was 
1 taken, that it does n:t appear that he was required to make the 
tA [ 189 J] ſubſcription, or that the declaration was tendered to him to be 


. | ſubſcribed ; but it was anſwered, that he ought to ſubſcribe it 
at his peril; and that the proviſo, awhich has a different penning 
from the other there, makes the office void, by the non-ſub- 


ſcribing. And the reaſon was allowed by the Court. 2 Jones 
121. Trin. 20 Car. 2 2. The King v. Thacker. 
Faſch. 33- 4. Mandamus was to the mayor, aldermen, Cc. of Carliſle to 


Car.. B. k. reſtore Haddock to the > place of a/d-rman &c. The re was a very 
long return, the ſubſtance was, That the city of Care avas incore 
forated by.1 'he name of mayor and citizens & c. time out of mind, 
and that there were Nane 12 cauciliarii alias altermanni of the 
faid c: ity, out of which nm mber, a mayor was yearly choſe, and 32 
ſufficient citizens, who together with the mayor and contiliarii alias 
aldermanni, were to be the common 3 &c. That King 
Charles the fir/? did by letters patents 21 July 13 Car. incorporate 
the ſaid city "by the name of mayor, aldermen, 100 F and citizens, 
and fo ſets forth the letters patents of incorporation, Shereid 
there is a power given le the corporation to remove a mayor for ul 
government, Or other reaſonable cauſe, but u powwer to remote an 
alderman'; then they return, that time cut of mind ts the time of 
the making the ſaid letters patents, quilibet conciliarius, alias alder- 
mannus, was removecble for uſt cauſe ; that T. H. was choſe al- 
derman &c. and was removed for juſt cauſe, ſetting it forth, 
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3 and therefore they could not reſtore him; and this return was e 
MY * Orig. held good; for though by the letters patents of Car. 1. the cor- 
2 — poration had no power to remove an alderman; yet ſince, a con- 
1 — 5 The ſiliarius alias aldermannus, was anciently removeable for juſt 
* orig-haonly cauſe, that power {till remains; for the letters patents do 
* = n abridge the corporation of any of their ancient privileges; 
* porations) if it ſhould, it would be very prejudicial to moſt of the corpo- 
We | and ſays no- rations in England, + who had been fo time out of mind, but of 
4 — = of late had ſurrendered, and taken new charters. Nell. Abr. 1 145. 
„ mind Mandamus 92 pl. 14. cites Raym. 437. Haddock's Caſe. 


— 
=" 


5. Sir J. S. prayed a mandamus to be reſtored to the office of 
an 


4 F 
. 


Mandamus. 


an alderman of the city of London, ſuggeſting that he was elected 
ſecundum conſuetudinem &c. Upon which it was returned, that 
he was an alderman as is ſuggeſted; but Heat he did not takethe oaths 
according to ſtatute of x W. & M. by which his place became 
void; and adjudged, that notwithſtanding the franchijes of the city 
were forfciled by the judgment in the qus warranto, yet that the 
corporation remain'd in eſſe; and therefore, though that judg- 
ment was not reverſed till the act of 2 W. & M. yet by the recital 
of the judgment in the act for reſtitution of the city of London, 
Sir J. S. continued an alderman after the judgment in the quo war- 
ranto, and was therefore obliged to take the oaths by the 
1 W. & M. and they are to intend the return to be true if poſſible, 
and a peremptory mandamus was denied. Skin. 293. 310. Hill. 
3 W. & M. B. R. Sir James Smith's Cafe. 

6. Mandamus to reſtore him to the place of alderman of the 
city of E. The ſubſtance of the return was, Thar recef/it, elon- 
gavit & habitationem ſuam reliquit & deſaruit &c. and that ſeve- 
ral courts of common council were held, and that hcet ſummo- 
nitus, he did not attend &c. for which he was removed &c. 
Three judges were of opinion, that this return was good, for 
that it is the duty of an alderman to be reſident where he is 
choſen ; that deſeruit & reliquit habitationem muſt be tended a 


total defertion ; and though he might return again, it is uncer- 


tain when ; but if he doth return, that will not purge the forfeiture 
aſter a disfranchiſement; but per Holt Ch. J. the return is 


ill, becauſe there was 9 particilar ſinmons returned for the 


defendant to appear to anſwer what thould be objected againſt 
him, and therefore they proceeded againit him without hearing 
him, and by conſequence the disfranchifement was againſt right 
and juſtice ; this is the expreſs reſolution in James BAG Caſe. 
It is true, the return is /icet ſummanitus he did not appear, but 
that 7s 799 general, and he might not be prepared to anſwer the 
charge; therefore he ought t9 be particularly ſummoned to anſwer a 
particular charge. Nell. Abr. 1153. Mandamus (C) pl. 12.— 
cites 4 Mod. 37. Glide's Cate. 

7. Mandamus to the mayor &c. of Rippon to reſtore Sir 
J. Jennings to the place of a/derman they return, that Sir J. at 
tuch a time, at an afſembly of the corporation, came, and per- 
ſonally, freely, and debits modo reſignavit his office, declaring he 
would continue to ſerve no longer, whereupon they choſe ancther in his 
room this declaration in a corporate aitembly was held good, 
eſpecially fince the corporation accepted it, and choſe another ; 
but till ſuch election he had power to wave his reſignation, but 
not afterwards. 2 Salk. 433. Paſch. 12 W. 3. B. R. The King 
v. Mayor of Rippon. 


189 


[ 190 J 


8. A mandamus was to reſtore the plaintiff to be a burgeſs of 
Colcheſter ; the return was, that time out of mind the burgeſſes Burgeſs. 


were choſen by the commonalty every year, and that the plaintiff was 
choſen one year, which was expired, but not the next year; and 


lohis olſice expired. And the Court faid, that if that hath been 
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This caſe is 
cited per 
Sir Eda. d 


Mandamus. 


the uſage, this Court will not alter it, but 
removed without cauſe 1 the year, they would reſtore him. 
1 Roll. Rep. 335. Hill. 


Northen. 
9. Mandamus to reſtore A. to the place of a % in a cor- 


poration, the m. avor returned that he avas remgved at his own de- 


Northev.— fire and requeſ', and it was excepted to the return, that it did nt 


Holc” 8 Rep. 
351. as the 
caſeof Johns 


v. Jeuniags. 


et forth how the corperation commenced, by letters patents, or by 
preſcription, nor that the mayor Se. * any poawer ts disfrans 
chiſe; but per Cur. though the return be intuthcient, yet there 
appears no cauſe lo reſtore i; 
has eſtpped Limſelf to lay the mayor &c. had not power tO TC= 
move, and therefore no reſtitution was awarded; ; and Hale Ch. 
B. (the caſe being put to him) was of the fame opinion, and ſaid 


that every corporation as a corporation have power to take ſuch 


reſignation, and conſequently may remove for good cauſe. 
1 Sid. 14. Mich. 12 Car. 2. B. R. The King v. Tidderley. 

10. Upon mandamus to reſtore W. R. to be a burgeſs &c. the 
return was, that he refuſed to pay 21. which was Is re 264 
wards the charge of renewing their charter, and therefore he was 
depoſed z per Cur. this is no cauſe either to depote, or impriſon 
him but they mult bring an action of debt upon a by-law, 
did. 282. Paſch. 18 Car. 2. B. R. Rippen Mayor's Caſe. 

11. Mandamus to reſtore one Morris to the place of a c apital 

burgeſs of the Devizes in Wilts; they return the cauſes of this 
removal, but did ut mention that he had any notice or particu- 
lar ſummons to anſwer the charge ; and judgment was given ac- 
cording to the opinion of the Ch. J. Holt in Gibt's Caſe, 
that the return was ill. 4 Mod. 37. cites it as Mich. 7 W. 


Morris's Caſe. 


8. P. Arg. 
Palm. 453. 
in Cafe of 
the King v. 
the Mayorof 
Oxford. 


12. A mandamus iſſued to reſtore E. Chalk to the place of a 
burgeſs of Wilton, to which was returned a cuſism for the mayor 
and burgeſſes to remove for miſbehaviour then they ſet forth ſeveral 
inſtances of miſbchaviour, and that he being thereupon fully 
heard to all that was objected in the common council of the 
mayor and burgeſſes, and it being fully proved upon him, they 
turned him out. It was objected that it was not faid he was 
ſummoned; and cited Style 51. 446. 452. 3 Bulſt. 189. 


2 Keb. 489. Per Cur. The end of the ſummons is, that he may 


be heard for himſelf, and therefore “ where he has been heard, 
avant of ſummons is no cbjectian; but this was afterwards deter- 
mined on other objections. 2 Salk. 428. Mich. 8 W. 3. B. R. 
The Mayor and Burgeſſes of Wilton. 

13. A mandamus was directed to the mayor, . and 
common council of G. to reſtore Lane to be a capital burgeſs ; 
they return their incorporation by ſeveral charters, and by the laſt 
by the name of the mayor and burgeſſes of the city &c. and 


| _ when any man is choſen, he is to continue for li ife 3 ; but the 


yor Ec. may remove him; and then they return, that Lane 


— 20. elected, but that he 2vrote a ſcandalous letter ta C. who 
Was, 


it he had been 


for by voluntarily reſigning he 


3 Jac. B. R. Colcheſter Town v. 


0 


Mandamus. 198 


was, and ſtill is an alderman of that city which they ſet forth 
and then they return, that upon the 6th of at a com- 
mon council then held, he being there was charged with writing 
this letter, and that he did not deny it; but gave bis confert to 
be removed, and he was removed by the camimam council. Per Powell 
J. a man may reſign an oflice by parol, but they have not re- 
turned it ſo; per Holt Ch J. I do not take a conſent to be 
turned out to be a reſignation; per Cur. a peremptory manda- 
mus was granted. Holt's Rep. 450, 451. Hill. 8 Annz the 
Queen v. the Mayor &c. of Glouceſter. 

14. A mandamus to the corporation of Doncaſter to reſtore 
Nr. Vicars to be a capital burgeſe; to which they return, that 
the cor poration have time out of mind had a toll for cals, viz. for 
every wain {ad going through the town. a coal of the value of 
one penny; for every cart load a coal to the value of a half-penny; 
and for every horſe load, a coal as big as a piece of wood, (kept 

time out of mind by the corporation.) Ta the laid Vicars did, con- 
trary ta his cath, hinder the gathering of this tal as well by menaces 
to the toll-takers, as by perſwading the owners of the coals not 
to pay toll, and telling them that he would uphold them in their 
reſuſal ; after ſeveral arguments the Court was of opinion that 
it was not ſuſhcient to turn him out; for Powell J. taid, 7 vas 
n; mure than ſaying the tall was unreaſonable, when it appears ſo to 


be to the Court, and alſo uncertain z ideo a peremptory man- 
\ 7 - & y* 
, damus was granted. 11 Mod. 214. The Queen v. Vicars of 
2 Doncaſter. 
. 15. W. being one of the council of Coventry was removed. 
F and obtained a writ of reiticution;z and thereupon the eorpo- Commn- 
ration returned, that they had a cuilom to elect any to be of the <-*ncil-mar, 
canintan caincil, and to remove him ad libitum; and that W. was 8 e 
Py * 8 
< removed &c. and the Court held, that the return was good; p. ;:2. 5. 
8 and this difference taken, where a man 1s a freeman or alder- pl. 28. in 
F man &e. they cannot remove him from his freedom or place with- Nfz 
: — 8 . ” 1 * . > Aid. . 
y out cauſe ;z and in ſuch caſe ſuch a cuſtom is void, becarfe the party 1, reitore ]. 
+ hath a freeheld therein; but to be of council is a thing collateral S. to be oxe 
y to a corporation. And then the council ſurmiſed that he was J 1 „ 
; , Li mon CCunci 
a. an alderman, and removed, whereupon a new wirt was iſſued Se. he de 
8 to t 92 1.4 ko » . þ x ws, ” A Tri — 7 p f 
9 o reſtore him to his aldermanſhip. Cro. J. 540. Trin. 17 Jac. fendants re- 
. ) 4 : ; 
B. R. Warren's Caſe. turned” 
ay | g Coventry is 
rd, „ ancient corporation, and that the King by a charter reciting their cuſtamt of which one was to e 
er- and remove a common eouncil-man ad liviium, did confirm all their cuftoms, and that by virtue of 
tbe jaid cuſtem time out o mind uſed &. did remove him ; adjulged that the corporation thus 
R. enitituted might remove him w/out ſoe wing ary cauſe 5 but this return was held ill, becaule it 


did ot afpear that the corporation hat any ſuch power (to remove one ad libitum) but only by be 


ind cdu, whereas they ſhould have returned poſitively, that they had that pSwer. 2 Salk. 450» 
* Mich. 10 W. 3. B. R. Ihe King v. Mayor &c. of Coventry. 

768 : 

* 16. Mandamus to reſtore him to his place of common council 

an 


man in the corporation of Eye in Suffolk; the return was, that 
| be was amaved for ſpeaking opprobriaus words of one of the aldermen, 
ane (.) he is a knave, and deſerves to be poſted for a krave all over 
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191 | Mandamus. 


England; it was moved, that this return was inſuſfiicient; for 
words are not good cauſe to remove a. man from a corporation, 

and in this cate the words have ne manner of reference to the core 
prong whereſore it was ordered that he be reſtored. Vent. 
0 5 Hill. 28 & 29 Car. 2. B. R. Jay's Cafe. 

To a mandamus to ſwear him common council man for the 
tA of Cambridge it was returned, that he had nt taken ile 
oaths according 4 23 Car. 2. and good per Cur. aſter arguments, 
12 og 601. Mich. 13 W. 3. The King v. Love. 

A mandamus was granted to reitcre g perſons te their 
places a f common council men in Chefter ; they return that dy their 
charter in 20 H. 7 7 » the „ (a MING £ ;ther things ) ae impowwered 15 
ch 49 Common cgi men yearly, and that ante ado N of 1 'bis 
Writ, theje 9 perſons were choſen commen council mens and j; c: 1 
rinued ff ;r a year, and then de bite anti fuerunt ab 72 75 Ver elecs 
tinem aligrum. It was objected, that this return was 7, ncerta'ly 


TEM, 


[ 192 ] for they may be choſen 4o years : __ and yet the return is trac, 
beſides ir oug cht to be am Juerunt, and u- t delite ums; and to 
held the Com t and that they ou cht to have brought ſcveral man- 
damus's, and men anno join in one mandamus; for me 
election of the one cannot be the election oi the other, and per- 
haps they were choſc mat 9 ſcreral times, and Holt and Eyre 
thought the writ ought to be quaſhed. 5 Mod. 10. Mich. 
6 W. & M. The King v. Cheſter City. 

S. C. Lev. 19. Mandamus to reitore him 72 i place of one of the approved 

162. Patch, „en: of Cuil gore, and upon the return there appeared juſt cauſe 


. 2. 
n reſtitution whereupon the parties by rule of Court agreed tv 
pouring dy ſubmit it to 3 neighb, wing gentlemen who awarded that he 

— t curu . «5% »% +; * . * 1 > yo» =; * 5 79 a. 4 iv,» 
the return ſhould be reftoredz and vet the approved men refuſed to reſtore 
that be was .,, * Ng We” Sd , 
fuſperded him. Whe reupok a motion was made ror an attac! iment; but 
% but not per Cur. an attachment does not lic a zainit a corporation; but 
TY: A > » s * . * . 
E grante 0 * and the corporation refute to rettore him, 
_ = on. Ravm 152 Paſch. 18 Car. 
yore per Tic 0 1 & N 111 Tail: 4 rettet don. 4 145 by, — * 


Hyde Ch. J. 2. . R. od 5 15 Abs the King > 28 approved INCH of 


and Kelyn 

Ius, Guilford. 
= mandamus f i : ; : 5 
I; 8 not tor * pen 2 III. Ne. auſe ti:e freche = 4 15 ſt. 5 1 I: im: . but 1 1 RX {vg S * tot is Vi lribus con © 


fra; for a 1u!p253110N 15 an «an ton pro tempore, ande pc tha 23 thi: 'Y Will never ran the ſufper- 
ien 5 2nd W 33s dnam | being able: [ 1 * 45 a4 Or: ed. 


— — 208. A citizen Wat 4%, -anch:{cd for refuſing to ftand to the aii 
Citizen. of tos alder men in a cauſe dependi: ng be — e and anther Gr 


—— 7; whereupon he ſucd in C. B. to be reſtored d again to his 


'S. 
= om Soong freedom, and a prec edent was ſhewed of a writ in H. 6. time, 
ton, though VIZ. writ was direc: ted to the mayur, aldermen and ſheriffs in 
the matter London with theſe words, viz. ad reftituendum ipſum ad prit- 


nn pe” tinas libertates &c. . 232. b. pl. 28. Paſch. 16 Eliz. Mid- 
of reftitutize dleton's Calc. 


O45 4Ward- 


e4-gur of B. R. becauſe B. R. it is the highef Court tor preſervation of the peace, and it does nt 
zppertain to any other, Ibid. in marg. Cites as per Douericge, | 


5 Upen 


men Ui 


ribus con- 
ne fulpet 


0 a 
other li- 
in to his 
6. time 
jeritts in 
ad pri 
2. lid 


d it does ral 


2 . Upon 


21. Upon a mandamus to reſtore a citizen disfranchiſed for S. P. Palm. 


ſpeaking * contemptuous and ſcandalous wwerds Sc. to the mayor, it ” - = 


was refolved that by the cauſe of disfranchiſement returned it The King 
muſt be for ſome act done againſt his duty and oath, and to the v. Txz 
prejudice of the publick weal of the city &c. whereof &c. nor 5 
can a freeman be disfranchiſed without authority ſo to do, either but adjorna- 
by expreſs words of charter or preſcription, unleſs convicted by tur, though 
due courſe of law before he be removed; if they have ſuch |, La 
power and a ſufficient caufe is returned though it is falſe, the charter of 
party Mall never be reſtored, nor can any iſſue be taken upon it; King James 
for the parties are ſtrangers and have no day in Court, but the ben 
party convicted may have an action on the caſe upon the ſpecial grant to fe- 
matter. 11 Rep. 93. Trin. 13 Jac. B. R. Bagg's Caſe. morn ol 
for ill behaviour. Lat. 229. S. C. tranſcribed from Palmer, —— So of a Burgeſs for — 
words of the mayor, and writ of reſtitution was awarded. Cro. J. 506. Mich. 16 Jac, B. R. 
Clerk's Caſe. 


22. Upon mandamus to reſtore 5 perſons 9% their freedom of a —— 
corporation the return was, that after the Court was adjourned by Freedom of 
the bailiff, he per/ons disfranchied ſtaid and affirmed they were a prod. — 
Court, and made ſeveral orders, which they cauſed to be entered i 
be Court-bock, and then ſet forth, that for ſuch offences perſons 
late been uſed to be removed and diſcharged &c. Adjudged, that 
ſince cuſtom is the chief cauſe of disfranchiſing any perſon, for 
thereby the party looſeth his freehold, there appears no ſuch 
cuſtora on this return; for it is only a uſage to remove &c. 
which is returned, and that 7s net a direct affirmation of any 
cull;im fo to ds. Nels. Abr. 1153. Mandamus (D) pl. 3. cites 
Style. 477. Yates v. Kingiton on Thames. | 


D) To reſtore &c. to Preferments or Ojices in, or C 193 } 
relating to Churches. 


LJ! lies to reſtore a * church-warden, pariſh clark &c. per 

Glyn. Ch. J. 2 Sid. 112. Mich. 1658. 8. P. 8 Mod. 
57 The King v. Singleton. Comb. 105. 145. 5. P.— 
6 Mod. 282. 

1 A mandamus was prayed to reſtore a cn; the Court _ 
doubted at firit, whether they ſhould grant it, becauſe he was IL, 18. 
rather a ſervant to the pariſh than an officer, or one that hasa S. C. 
freehold in the place; but upon a certificate from the miniſter 
and ſeveral of the pariſh; that the cuſtom there was to chooſe 
1 ſexton, and that he held it for his life, and had 2 d. a year 
tor every houſe there, it was granted and directed to the 
Qurch-wardens, 1 Vent. 153. Mich. 23 Car. 2. B. R. Ifle's 

ale. | 


3- It does not lie for a * clerk or regifter to a dean and chapter, - 3 
unleſs there is an affidavit, that they have eccleſiaſtical juriſ- — 


1 diction. 


193 Mandamus. 


4 


to do with diction. Comb. 133.—or of an arch deacon. Show. 253. Ring 


t; ublick, 

bi. v. Hill —It lies not for a deputy regiſter, that is only at will z 
bein: ly per Holt Ch. J. Show. ut ante.—Gibb. 194. adjudged that it 
OT 6 for a deputy regiſter of the Spiritual Court. The King v. 
Ward. 

that per ie hach no more to do with the publick, than a bailiff of a manor. 3 New, 
EIN 22; | 


a 2 Ch. 4. Holt Ch. J. ſuid, he would never grant a mandamus 7 
3 's 'f bd 8 » . 
"of 6 feorar the * regijier of the j: py Conrt, or an official, but would 


e ior 


fach regif. put them to an aſſiſe. 2 Mod. 609. Hill. 13 W. 3. P. R. in 


ter, wy 5 Caſe of Ballard v. Gerlrd. 
az2aint 'L 
will. 6 Mod. 1S. Mich. 2 Ana. B. R. in White's Caſe. 


Mandamus F. It lies to a biſhop 7s induct a man into his prebend. Arg. 
ee 8 Mod. 28. | 


Dr. Sherlock 7 4 a preb endary. 3 New. Abr. 532, cites Hill. 4 Geo. 1, The King e. the Chapter 
ot Marwick. 


(E) To Reſtore &c. to Oſlices &c. relating 79 


Muanors. 


S.P. Azreed 1. X O mandamus hes for a fexvard if a Court Baron, becauſe 
3 iy C2 8 1 thing, and does not concern the admi- 
1 Car. in niſtration of ul tice 3 per tot. Cur. And fo Iwitden J. ſaid 
N ddleton's it was adjudg zed in this Court. 1 Sid, 40. Paſch. 13 Car. 2. 


| 2 N Hole B. R. Stamp' 5 Cale. 
Ch. ; 12 Mod. 665. Auon —Comb. 24 — 2 per Twiſden J. who 8 it 8 ſo ruled in 
1632. in B. R. beca ſe he ſuitors are the jadges of that Court; bur Hale Ch. J. faid, he was ot 
3 N nion, becaule the ſteward is judge of that part ot the 1 * zieh concerns the copy- 
. 4 i rezutter of the other part. ch. n R. Vent. 153. u Ie Cafe. 
2 v. +. per Hale, that it lies if be 5c nt at will anly; becauſe he is an officer of juſtice —— 


Curt a | is a Court of juſtice. Yelv. 191.—But it Was laid, thar the Ld. Ch. J. Holt had 
den led to grant it to ſuch ſte ard. 8 Mod. g*. a Caic of tlie King v. Street. 


2 Sis. 12. 2. It was queſtioned, if it lay for feward of a Court Leet. 
Sid 40. Paſch. 13 Gar >. * R. 


Cn. PROS | | : 

Þ-5. . P. becauſe the ſteward is judge. 1 Vent. 15 Mich. Zr. 2. B. R. in Iſle's Caſe.— 
But Holt Ch. J. Lid, he would not Care to grant it, 25 Mod. bs 
0 

[ 194 ] (E. 2) To reſtore &c. 1% Offices relating to Corfo- 

rations and Pleadings. . 
. 1. A Mand: mus was granted to the bailiffe, and common 
council of C. to reſtore A. to the othce of recerder 3 


and though ſ-veral cauſes were returned of his removal, yet be- 
cauſe they had nat ſurmmaned him t5 appear and anſwer for him- 


ic!t, as to the crimes objected againit him, therefore he w 4. * 
ered 


— — « © 1 in = 


0 woo K „ 5 


Qandamus. 194 


dered to be reſtored niſi. Sty. 446, 45 2. Paſch. 1655. The 
Protector | and Bernardiiton | v Town of Colch*iter, 

2. mandamus was ee to reſtore the recorder of Barn- But 1 —_ 
ſtaple ; the are to whom the writ was «lire*ted, returned, 1 = 
that 72 conſlut nobis, that he was ever elected; the return was te urn be n- 
adjudged inſuthcient, and reititution awarded. Ray n. 153. fu 


Paſch. 18 Car. 2. B. R. The Recorder of B. urnitaple” s Caſe. „ 
nor an Fo 


eeedines thereon gives ns right, bit andy reſtores the ancient right, a. d if the party hal none before, he 
vi lou be turned out again, which would beagieater diturhane , tner-tore they aired bat 2  attion 
ſhould be brug bs, und the r ght tried at th: next! afjiſes. Sid. 285. Faſen 3 Car. Baſlet v. 
Major of Barnita ple. —d., 5 4 cited in a note by the reporter. Raym. 355. in "heh s Cafe, 


3. A mandamus was granted ballivis &c. vill» de Gippo to re- 
ſtore Serjeant Whitaker to the office of recorder the return 
was reſponſio ballivorum &. villæ de Gipwico &c. They return 
their ch arter, and hat the recorder was amoveable pro malegeſturi is 
per ballivos e burgenſes, or the greater part of them, quorum 
bailivos duos eſſe volumus; Hat the ſerjcant was choſen ad libi— 
tm, that at ſuch a ſeſſions of the peace he had natice to attend, 
but did not, and that having notice to anſwer, he appeared het 
a! ſe vered, 1 by the barliffs aud bur, e Dec. the bailifs being then 
proſent, bs was turned out; and fi irther, that the inhabitants 
were never called by the name of bailiſfs ville de Gippo &e. 
Holt Ch. J. held, that tins mandamus was % daretiee, for Bides 
and Gipwicus are dillerent names, but then they #1 ul. have re- 
turned this ſpecial matter, and relied upon it; hut now they h acl 
admitted themſelves to be the corporation to wiom the awrit was di- 
refed, by returning excectitis Sc, The whole Court held, that 
though the Lili, are only ſaid do be egen, they alt be tene le 

to be con enting, either ac tually, or as included in the major Pp! 
and that the oftice being a publick oifice, relating to oublick 
juſtice, non-attendance is a forſeiture. That His appearmg and 
anlwering ſuppl: d the defect in the notice giren him in not 
lixing a time for his appeara: de, and would have cured want of 
notice of the charge; but in this caſe the nice was i anfewer 
his n;n-attendance at a ſefſizns of er and terminer, and therew ith 
he was charged; ; whereas he is turned out for bs Hotiatlenuance 
at a ons of the peace, and indeed ani.vered to that, though not 
charyed with it, which the Court held incurable, and a be- 
Comp: tory mandamus was granted, bur to be directed ville de 
Gippo as the former; and thou oh it was objected again}? a jc 
remptory mandamus, becauſe he Sos only recorder at will, yet 
lice they did nat return that matter, bur relied upon his ate 
meanors, and not upon their power, non allocatur. 2 Salk, 
434. ill. 4 Anne. B. R. Serjeant Wintaker's Cate,—Als. The 
Queen v. the Bailiffs &c. of Ipſwich. 

4. A mandamus was granted to reſtore one Bla, grave to the 
office of feward of Reading; and (bout a month ajter he awas 
reftor'd, he was turned out again. Whereupon another manda- 
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mus was granted. It was returned, that they were a borough 
time out of mind, and were incorporated by letters patents, 
anno 17 Car. 1. which | gave them power to chooſe a fleward Ke. 
and that th ey might under their cr Mw feal determine their avill, 
| and ouſt him at their pleaſure, or at the pleaſure of the greater 
[ 195 J number of them for the time being; and this was held a good 
return. For the power of placing and diſplacing was admitted, 
and he being 1 in, in purſuance of the patent ſhall be in by the 
patent. 2 Sid. 6. 49. 72. Paſch. 1658. B! N N c's Caſe. 
Put after- 15 Upon 2 mandamus to reſtore C. to the office of run 
e * clerk of Guilford, the return was, that the mayor might — 
ing on a- pleas in action real, as well as perſonal, and chooſe a tow: 
gzin. Mich. cler, wvho crght to bo! a Court of frant-pledge there, and to mold 
he _ -arrants, and attend the mayor; that the defendant was elected 
tion was town clerk by the mayor of the tow n, but that he went into a 
awarded, place remote; whe! eu pon he being mayor, choſe another, and fo 
_ vy could not-reſtore the defendant z it was objected againſt this re- 
the return, turn, that it was too general to ſay, that he neglected his 
that every office; and alſo that he ought to be ſummoned before the 


mayor for ON SAN . 1 > 
the time be. Mayor in Court, to anfwer for himſelf. 2 Sid. 4 97. Trin. 1658. 


ing hath Campion's Cale. 
power to | 
chooſe a town cierk ; whence it follows, that he may remove the old one at pleaſure. 1 Sid. 14. 


6. Mandamus to reſtore him to the place of ten clerk of 
Hereford ; the mayor &c. of Hereford returned, that H. nuns 
guam fuk 20 mode adinifſus to that place &c. It was argued, 
that this return was ili, and that it thould have been non fuit ad- 
miſſuus generally. Becauſe if the return be falſe, the party may 
have action upon the caſe for a falſe return, which he will be 
deprived of, it the ſpecial return be allowed. And after ſeveral 
debates, it was held per Cur. that the return was ill for the 
reaſons aforeſaid. Sid. 209. Trin. 16 Car. 2. Hereford's Caſe. 

7. A mandamus was granted to reſtore one Dighton to his 
office of * teu clerk of Stratford upon Avon; the corporation 
returned, that Fe Ring by his letters patents granted, that they 
ſhould have a fun clert, who 4 ould continue durante beneplacito 
of the mayor and aldermen, and that the ſaid Dighton was choſen 
town clerk, and then turned him out; the queition was, if the 


he wa reaſonab le * + 1 per tot. Cur. the continuation 
of him in his office is in the will and pleaſure of the corpora— 
tion, and therefore reſtitution was denied. But the Court ad- 
viſed to repeal the patent, becauſe inconvenient. Raym. 188. 
Trin. 22 Car. 2. R. — 5s Caſe. 

8. Mandamus to the mayor &c. of Oxford to 3 Slatford 
to the office of logon clerk ; they return their charter, which 
gives them power 7 choefe a torn clerk to held at the auill of the 
ma or & c. and they farther return the flatute 13 Car. 2. cap. 2. 


and that of W. & M. about taking the caths, and that the office 
being 


FE 8 
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— ow 
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being void, they choſe Slatferd, and that he tos the oath of office co- 
ram nebis majore & ballivis, but did not coin nobit mapore & bol- 
livis take the cath of allegiance, per quod the oflice became void, 
& ea ratime c. Per Cur. the party muſt take the oaths at his 
pcril, without the magiſtrate's tendering them to him. 2. The 
return that he did not take the oaths before them was naught, 
becauſe two juſtices have authority to adminiſter tlie oath, and 
he might take it before them. 3. The corporation h not return 
a determination of his othce by their will as the reafon for not 
admitting him, but the ſpeciz] matter of not taking the oaths, 
and that being inſuſlicient, a peremptory mandamus was grant- 


ed. Salk. 428. Mich. 8 W. 3. B. R. The King v. Mayor &c. 


e Oxford. 


(F) To reſtore &c. to Offices relatin 


Common or Civil. 


1. N Andamus was granted to reſtore the place of attor- Lev. 75. S. 
Raym. g. Hil 


ney in the Town Curt of Canterbury. 


15 & 16 Car. 2. Hurlt's Cate. 


195 


8 70 the Law x 196 3] 


J. 


C. accord- 
ingly, —Sid, 
94. 8. C. 
dut Court 


divided, cites UNDER woon's Cafe in 1551, who had a mandamus to reſtore him to his place of at- 
torney in the Marſhall's Hurt bid. 1. That it was granted in the principal cafe, and cites 
CoLLiKXxs's Cale, who was reſtored to his place of attorney of S. Martin's le Grand. 


2. Mandamus brought to reſtore an attorney to his liberty of And fee the 


praftifiig in a Court in the county palatine of Cheſter; the re- 
turn was, that the Court was held there before chamberlatn, vice- 
chamberlain, baron, or the deputy of the baron, and that at a Court 
held there before the deputy of the baron, he ſpoke contemptuous words 
of him; and for this mifdemeanor he /ufpended him ſrom his 
practice, & gued liter nan amotus fuit ; and the Court heid this 
a good cauſe of ſuſpenſion, and ordered a ſubmiſſion to him that 
received the affront in open Court before he ſhould be reſtored. 


Vent. 331. Trin. 30 Car. 2. B. R. Parker's Caſe. 
3. Mandamus was granted to reſtore a prector in the Court of S. C. Carth. 


Arches ; but upon the return thereof, and after argument, it was 
reſolved by Holt Ch. J. Gregory and Eyre J. (abſente Dolben), 


«that this was not ſuch a public office for which a mandamus 


would lie. 3 Lev. 309. Trin. 3 W. & M. 
Lee. 


4. Upon a mandamus to the commiſſary of York to admit 
Mr. Dryden a deputy-regi/ier under Dr. Sharp; it was objected, 
that the writ did not lie for an eccleſiaſtical officer, becauſe he is 

under the enquiry and cenſure of his proper judge; nor for a 
private officer, becauſe he may have his action on the caſe for. 


The King v. 


return itſelf 
at large. 
2 Lutw. 
1014. 


169. That 
mandamus 

will not lie 
to reſtore a 


pioctor.— 


3 Mod. 336. 


S. C. 


a a diſturbance or an aſſize, in caſe the place be a freehold; and 


| herein was cited the caſe of LIN, and the expreſs opinion of 
my 


R 4 


#3 
17 
MH 


rr as 


2 22 


196 8 Mandamus. 


my La. Holt therein, that a 2 did not Nie for a de- 
puty re giſter; the Court held, that this writ lay for a regiſter, 
an officer much leſs ſpiritual than a prebendary, or the degree 
of doctor in divinity; alſo this mandamus is at the ſuit of Dr. 
Sharp, and ſets forth his title to the olfice of regiſter exercen- 
dum per fe vel ſuticient' deputatum ſuum; and that the com- 
mifſary had refuſed Mr. Dryden, whom he appointed his de- 
puty; and that therefore the mandamus was well awarded, 
becauſe he had no other way to get his deputy admitted. 3 New. 


Abr. 531, 225 


(G) To reſtore &c. to Offices &c. in general ; and 
Pleadings * 


Tt hes for a 1. A Con/able ches and ſeuern in the leet according to the 


; 
( 
conſtable. 2 ( 
2. cuitom, was diſplaced by the juſtices, aud another elected ; 
F 


Raym. 1 

Patch. 13 by them was ſworn in wher-cupon thoſe of the hamlet, ac- 

= _ cording to their cuſtom, did again chuſe their former conſt: alle. 

"Oy and di in! Le” tar e which other (or ſecond conſtable} t 
prayed a writ of reſtitutiou; but the diiplacing the firſt conitable t 
was held unlawful, and the other choicn by the juſtices to be ] 


removed ; and this being agreed by the whole Court, no writ of 
reſtitution was granted "by it the firſt conſtable was ordered to 


be reitored. Buls. 174. Trin. 9 Jac. Conſtable of Stepncy's pu 
Cale. | fi 
a. It will 90 lie to reftore 2 2 man to be cierł of the ci ity works ; 
- nor erh but Glyn Ch. J. ſaid, that in this caſe the Court knew not with- 0 
47. — 01d, 
348 8 p out information what: the office was, and ſo cannot be judges tc 
A marda- Whether the return of the city be ſaſkcient or not if a mandamus © 
1 ſhould be granted; but he thought a mandamus would he in {} 
Wn 3 two gh : 1. To reſtore to wy office which concerns the execution m. 
on- Smith <f ſuftic 2. It the oſſice or degree OY be publick gona ; and . 
w the ofbice dic them to move 1t again if they pleaſed. 2 Sid. 112. Mich, de 
1 * 1 5538. The Caſe of the Clerk of th e City of London's Watcr- v 
i'y- | 
n works. : th 
* athdavit, that the © ce was an ancient of ice eſtabli tel t time cut of mind to ſurvey the works 
and edifices of the city, ard to ſee that all the city-biiiidings vere well done; and to ſien the works pl: 
wen's bills, aud mat he was zumitted into this once with the tces belonging toit, quarn:d1u te bene, W 
tefferit; 3 21G that there was an oath of office taken by him, and the caths tothe government; f rihe & 
Court! held, that thoueh there was ſpmething here that looked like tervice by the rature of the em- 5 
lo ment, yet there being an ek elfe, and caths ts the government to be taken, thele import a on 
puclic/ 5 ce, for which a mandarnus | is proper, 3 New. Abr. 332. 
EF 15 
B. « Barr. 3. A writ of mandamus will not be granted to call one to the Co 
ee lar ho had Audied the law 7 years ; for there is no perſon to 
157 temples 4 
was exp- {ed Whom the writ ſhould be . Admitted. Raym. 69. Hill. 145 
the lane, 14 & 15 Car. 2. in Townſend's Caſe. | 
and i; 
ebambrr ſciſed for non-payment of bis eommans, whereupon he by Newdigate prayed his writ of reſ- 6 \ 
titution, and brought the writ into Court ready framed, which was directed to the benchers of OY 


the ſaid ſociety ; but it was denicd by the Court, becaulc there is none in the Inns of Court to whom 
g the 


Mandamus. | 197 


the writ can be directed, becauſe it is no hody corporate, but only à voluntary ſocſety, and ſubmiſſion 
to government, and they were angry with him for it, and that he had waived the ancient and uſual 
way of redrefs for any g1i-vance in the Inns oi Court, Which was by appealing to the judges, and 
would have him do ſo now, March, 177. Hill. 17 Car. Booreman's Cale.—S. C. cited Arg. 
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Sty. 42. 1 
4. Windham J. thought, that mandamus's had not fo great la- A | 
titude formerly as now ; for by the fame reaſon that it may now be 1 
granted to reſtore a maſter or fellow of a college, it might M 
heretofore have been granted to reſtore abbots, priors, monks 8 | 
&c. which never was known to have been done; and therefore be 
thought, that where the parties have franktenement, they may > 
have ailiſe, and where a leſs eſtate they may have an action 9 
upon the caſe, Sid. 169. in Middleton's Cafe. 4 
5. It was granted to reſtore one Middleton to the office of sid. 169. fi 
treaſurer of the New-River water, for the regulating whereof ſys, a man- 1 
certain perſons were incorporated anno 9 Jac. and amongſt — 1 
other oſficers appointed, this of the ollice of treaſurer was one. aft, and chat 4 
Nels. Abr. 1145. Mandamus C) pl. 16 - cites Sid. 169. Mid- _ co 7 | 
dleton's Caſe. — 1 
pute the lying of it upon the return. — And Lev. 3. S. C. Iich. 15 Car. 2. favs, that Twiſden 0 
held that the mandamus well lay, but that Hyde Ch. J. thought it did not, becauſe bo h or pora- 1 
tion and office were private: but at length they aſſented that the writ ſhouid go, and hey would 0 
conſider further upon the return of it. The King v. the Governors of the New Water-works, 1 | 
London, . oi | 
4 
6. It was granted to reſtore one Stirling to his place of zwarl- Ad 
man in the mint. Sid. 304. Mich. 18 Car. 2. B. R. Mandamus 49 
for STIRLING to the Moniers. - bi 
7. A mandamus, ſhewing that H. W. was debito modo I 
conſtitut' ſecretary of the Courts of the Marches, by letters patents | 
15 


to be exerciſed by himſelf or deputy; and that the preſident and 
council had put out Luke Clapham his deputy, being duly con- 
itituted z they return quod tempore deliberations brevis of manda- 
mus Luke Clapham was not conſlituted deputy. Per Cur. though a 
mandamus does not he for a deputy, yet it lies for him who 
deputes him, either to have him admitted or reſtored ; for other- AY 
wiſe he may be deprived of his power to make a deputy. And i 
this return is ill, that at the time of the writ delivered he was 
not conſtituted deputy ; for perhaps they had put him out of his 
place before the writ came to them, and therefore a peremptory D 198 ] "Wi 
oWrit of reſtitution was awarded. 1 Lev. 306, 307. Hill. 22 
& 23 Car. 2. B. R. The King v. the Preſident and Council 
of the Marches. | | 4 
8. it Was denied to reſtore a /urgeon to an hoſpital; becauſe it 8 p.; New. 

is not in the power of the Court; nor is it a publick office. Abr. 532. 4 
a.,. | bf 
9. It lies for a fword-bearer to the mayor of Briſtol. Comb, S. P. 3 New. 11 
149. Mich. 1 W. & M. B. R. Roe's Cale. Abr. 3 5 
10. So for a /orjeant at mace in Cheſter. Comb. 287. Trin. "A 

| 6 W. & M. B. R. Es 9 
] II. Mandamus to reſtore him to the office of c/:r4 of the . 
SE | peace bY 
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feace of &c. that the cuſtos rotulorum of that county was diſ- 
placed, and another conſtituted in his room, to whom the clerk 
of the peace refuſed to deliver the rolls. He was for this miſ- 
behaviour indicted and found guilty, and thereupon was re— 
moved from his office &c. Holt Ch. J. faid, that the clerk of 
the peace ought to make out all proceſs which cannot be done 
without the rolls; but when they are compleated, he muſt then 
deliver them to the cuſtos, but ſo long as they are in proceſs, 
they are to be with the clerk of the peace, and therefore thought 
it reaſonable that detendant be reſtored, but the other three 


judges contra. 4 Mod. 31. Paſch. 3 W. & M. B. R. The 


King &c. v. Evans. 

12. On a motion to reſtore W. to the place of clerk of the 
company of butchers in Londen it was alleged, that this was an 
effce by charter in which the plaintiff had a freebeld, and quoted 


the caſe of an attorney of an inferior Court where it goes; but per 


Holt Ch. J. that cate differs; for 1. The office of an attorney 
concerns the publick ; becauſe it is an adminiſtration of juſtice. 
2. He has no other remedy ; but the principal caſe is altoge- 
ther private; and if it be a freehold, aſſiſe or caſe lies. 6 Mod. 
18. Mich. 2 Annæ. B. R. White's Cate. 

13. Mandamus was moved for to reſtore U. to the place of 
approver of guns, and ſetting his mark of approver upon the guns 
made by the company; and ſaid, that felling guns not marked 
was a forfeiture of their charter, and that by a by-law made by 
them, they had appointed him approver, but now turned him 
out. But per Cur. it is a thing in which the publick has no 
concern, nor is there any publick law for it, and therefore out 
of the reaſon of a mandamus. But the way will be to petition 
the Queen, and ſhe perhaps will order the attorney general to 
bring a quo warranto againſt them. 6 Mod. 82. Mich. 2 Anne. 
B. R. Vaughan v. Company of gun-makers in London. 

14. On a motion for a mandamus to reſtore the regiſter of !he 
blackfmith's company, the Court refuſed it, becauſe they did not 
preduce their charter, ar a copy of it with an affidavit ; for this _ 
a private corporation, they held, they could not take notice thereof, 
as they will of a town &c. without ſuch previous information. 
3 New. Abr. 528. 


(H) To inforce Things to be done relating to Cor- 


poraiions and Pleadings. 


This Cafe 1. * HE office of torun clerk of Bedford was granted to one in 
„ 1 N reverſion after the life of the toaun clerk then living, who 
Cr. B. R. died, and another was . yet the Court granted a mandamus 
dy name of to the reverſioner. Nelſ. Abr. 1143. Mandamus (A) pl. 3. cites 


hy Poph. 196. Audley v. Ivy. 


it ſeems not very clear that a mandamus was granted, And Crew Ch, J. doubted, gs 
288 | | ax” 
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in ſuch caſe reſtitution could. be, and ſaid that all the caſes mention'd were where the perſon 


tad once pofleſſion.—S. C. Noy. 78. by name of AuvLiy's Cale, And that 
reſtitution. 


Audley had 


2. It lies to the mayor of Colcheſter fe ſeucar the high flewward | 199 J 


choſen there; per Holt Ch. J. Sty. 355. Mich. 1652. B. R. 
Col. Baxter's Caſe. 

3. Mandamus upon removal of an officer may be to him to de- 
liver records. Sc. which are for publick juſtice to the new officer. 
Sid. 31. Hill. 12 & 13 Car. 2. B. R. Town Clerk of Notting- 
ham's Cafe. 


4. A mandamus was granted to the mayor &. of Oxford to Afterwards 
make one 1 ownfend free of the city, having ſerved an appren- — 
tice{l:ip to a taylor there for ſeven years, and his maſter refuſing that if any 
to make him free. And it was ſaid, that if the writ would not po binds 
lie, it would be a great diſcouragement to trade. Raym. 69. — 
Hill. 14 & 15 Car. 2. I owntcnd's Caſe. 3 

the courſe of 


their corporation, ir to be enrolled ; and, that the ſaid Townſend did bind himſelf apprentice by in- 
dentute to cne Colly for feven year:, by which he corerar'ea that be would not contract matrimony 
during his apprent.ceſip, and that the indenture was inrolied according to the ſaid uſages ; and that 
he married «vithin the twe firfl yrars &C. and aitcrwards ſerved rather as a journeyman than an ap- 
prentice; it was argued to be an ilh return, becauſe the marrying is only a breach of covenant, and 
no reaſon to bar him of his treedom, and the other return of terving rather as a journeyman &c. is 


and ene IV. A. was then choſen, admitted and faworn, and 


uncertain and not poſitive ; and tor this cauſe writ of reſtitution was awarded. Raym. 92. Hill. 


15 & 16 Car. 2, Townſend v. Mayor of Oxtord. —Sid. 1 7. S. C.—Lev. 91. S. C. 


5. Mandamus to L. mayer of I revena Beſeney, to ſwear M. 
into the office of mayor there, he being elected by the ſaid bo- 
rough; L. returns, that before the iſſuing the ſaid writ, viz. 
31 Car. 2. he the ſaid L. was removed from the place o mayor, 

rom that 


time was and is flill mayor burgi prædicti, and by reaſon of his 


office hath the cuftedy of the common ſeal, and thereupon I.. could not 


re/ore him; it was argued that this return was ill, becauſe it is 
nit returned, that the new mayor Amy uas debits modo electus, and it 
may be he was choſen out of time and not according to the 
charter, and returns muſt be certain, and not taken by impli- 
cation, becauſe the party ouſted has liberty to reply to them ; 


The report- 
er ſays, that 
he docs cone 
ceive, and 
was, at the 
time when 
the cauſe 
was before 
the Court, 
of opinion 
that the re- 
turn was not 
good, be- 
cauſe only 
by implica- 
tien. Ibid. 


and of this opinion were two juſtices; but two other judges In the 
held, that it ſhould be intended, that he was duly choſen. 8 
Raym. 365. Paſch. 32 Car. 2. B. R. Manaton's Caſe. THz Bo- 

0 ROUGH OF 


SALTASH., a like return was made, and it was refolved by the whole Court, that the return was 
inſufficient, becauſe it does not anſwer the gift of the writ ; for by ſuch return any officer may be 
kept out; becauſe the party may procure another to be choſen before the party elected can procure a 
writ; and therefore the defendant ought to have returned, that M. never was elected, and ſo M. 
might have had an action for his falſe return; and ſo a new writ was awarded to the old mayor to 
ſwear and admit the plaintiff, Raym. 421. Paſch. 3: Car. 2. Veale v. the Mayor of Saltaſh in 
Cornwal,—S, C. 2 Jo. 177. Mich. 1:3 Car. 2. by name of the King v. Stephens, —Holt Ch, J. 
calls this is a ſtrange caſe, and ſays that it is contrary to ſubſequent reſolutiens. 6 Mod. 309. 1a 


Caſe of the Queen v. the Mayor of Here ford. 


6. Mandamus to the jurats of Rye to ſwear T. mayor. An 
inſufficient return was made by the minor part of the jurats by 
3 _ deſign, 
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Mandamus, 


deſign, whoreupon a peremptory mandamus iſſued, and T. was 
ſworn; afte wards a mandanius was prayed to A. one Crouch, 
he being taid to be law fully choſen; but it was denied by the 
Court, nor would they admit an examination which of them was 
lawtully choſen; for after a peremptory mandamus granted and 
execu ited, the Court will intend him t5 be las whul n. ayor till the 
matter is tried in an actian. And in this cafe the parties con- 
tented to try it at bar in a feigned action. T. Jones 215. Trin. 
34 Car. 2. B. R. he King v. Turner. 

7. 7 & 8 W. 3. cap. 34. enacts, That every quaker, who 
ſhall be required upon any lawful occation to take an oath &c. 
ſhall, inſtcad of the utual form, be permitted to make his 10+ 
lemn athrmation or declaration; ; proviſo, that no quaker or re- 
puted quaker all by virtue of tlie act be qua liüled to give evi— 
dence in a criminal cauſe & c or hear any under or place of profit 
in the government. Upon 2 man damus to the mayor of Lin= 
coln, to admit ove Morrice to his S freed;m in that city, he having 
ſerved an apprenticethip there; Q mayor returned amongſt 
other things, that there was a uſuai oath to be taken by every 
one before the mayor &c. before admiſton to his freedom, and 
that M. offered to take the ſolemn aſhirm 9 Rk; declaration, 
and that he was a quaker, and ref: t to! ſual cath oc 
cording to the cuſtom of the faid city, which 1 fe t forth in hc 
verb ; that to be a freem: n of that City 1s an Mee and place of 
profit in the government ; and that there is a cultom there for 
every freen an to vote in the election of two citizens to ſerve in 
parliamer t, end ts have poſiure for three Þrrſes in the common &C, 
The queſtion was, whether the freedom of this city was a place 
of profit in the government; it was inftſted, that it was, be— 
cauſe it intitles him to vote for repretentatives in parliament; 
but it was anfwered, that was not a place of profit in the go- 
vernment; it is only a qualiiication cor privilege to agree Or con- 
ſent to the perſon who thall be his repreſentative in parliament; 
Per Cur. This M. hath a precedent right, and quakers are 
uſually admitted in London upon their ſolemn aſhirmation, and 
ſo in this caſe. 5 Mod. 402. Paſch. 10 W. 3. The King v. 
Lincoln Mayor. | 

8. Man: mus &c. 7 the company of ſurgeons toe chuſe officers ; 
they made a return under the commzyn ſeal, and a rule was moved 


— 


00 
fas? and granted to file an information againſt ſome particular 


perſons of the company for that return. And Holt ſaid, they 
mutt proceed by way of information, becauſe it being a matter 
which concerned publick government, no particular perſon is 
ſo concerned in int ereſt, as to maintain an action; and the in- 
formation muſt be againſt particular perſons, though the return 
be under their common ſeal; for there is no other way to try 
the right, and if there 1s a verdict for the King, a peremptory 
mandamus muſt go, but perhaps they ſhall ſet but a ſmall 
fine. 1 Salk. 374. Trin. 11 W. 3. B. R. The Cafe of the 
ooh s Company. 


9. Man- 


Manda mus. 200 


9. Mandamus reciting, quod cum they ought yearly to chuſe 
tabs bailiffs out of thoſe who had not been ba1liff for three years 
before, ideo, they were commanded to chuſe &c. They return 
their charter ta be to chuſe two ex aldermannis, and that they had 
choſen tavo ſecundum formam & effetum of their charter generally ; 
and this was held ill, for they ſhould deny their conſtitution to 
be as ſet forth in the writ, or thew a compliance with it, whereas 
they have acted according to a conſtitution ſet forth in the re- 
turn different from the writ without denying the ſuppsſal of the 
writ. 2 Salk. 431. Trin. 11 W. 3. B. R. The King v. the Bailiffs 
and Burgeſſes of Malden. 

10. Mandamus to ſwear one into the office of 794un-clerk of But if the 
Hereford; the return was, that upon the election &. B. had , = 
18 voices, and the party who ſued had but 17 vsicet, and that he ci de 
ſwore in B. Per Cur. it is a bad return, becauſe it is argumen- /22, and 
tative, when it ſhould be expreſs that he was not elected; and — 1 
Holt Ch. J. faid, that the caſe in“ 2 Jones 177. is a ſtrange giver a 
cafe, and contrary to ſubſequent reſolutions. Mod. Caſes 309. % to get 


Mich. 3 Ann. B. R. The Queen v. Mayor of Hereford. wh had 


deen ſomething. Per Holt Ch. J. ibid, —* The King v. Stephens, als. Veale's Caſe. 


11. Mandamus i admit Dunch to be an alderman of Norwich; 
they return, that he was elected alderman by the ward, but refuſed 
by the mayor &c. becauſe he had not received the ſacrament within a 
year next before his electian, and that he was turvulent and factious, 
and procured his election by bribery, and that nom fuit eleftus ; the 
Court agreed that ſeveral cauſes might be returned, and that 
either not qualified or not elected had been a good return; but 
Holt Ch. J. queſtioned, whether the bribery will make the elec- 
tion void, becauſe it did not appear to be an office which con- 
cerns the adminiſtration of juitice, and within the ſtatute of 
E. 6. The whole Court agreed, that as ſoon as D. was choſe by 
the ward it was an election, and that there being but ene perſon 
fent to the Court of Aldermen, they did not chozje but approve only, and 
that before approbation the election was compleat. So that the return 
is repugnant, and the Court cannot tell what to believe ; for at 
hrit they admit an election and avoid it; and yet at lait return © 201 } 
that there was no election at all; and a peremptory mandamus | 
was granted. 2 Salk. 436. Paſch. 5 Ann. B. K. The Queen 
v. the Mayor &c. of Norwich. 
12. A motion was made for an information in nature of a quo 
warranto againſt a common=council man of Briſtol for refuſung 15 
take upon hiniſilf the effice after he was choſen. But the Court 
denied the motion, and faid rheir remedy was to proceed by 
their by-laws, in order to compel him, he not being ſuch a 
publick officer as a ſheriff &c. but if they had applied to the 
- Court for a mandamus they thould have had it. 11 Mod. 142, 
Mich. 6 Ann. B R. 'I he Queen v. Hungerford. | 
13- Where a mandamus was granted to oblige a corporation 
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Sandamus. 


to proceed to the election of a capital burgeſs, and being afterwards 


moved, that a day fold be fixed for the ele gian, that all parties 
might have notice; tor that otherwife the perſon obtaining the 
mandamus might ſteal an election by ſurpriſe ; the Court re— 
fuſed to grant the motion, and held, that their power was only 
to command an election, but net to /ub/cribe the manner of it, 
which was left to the law, and which mult make it good or bad 
accordingly. 3 New. Abr. 5 28. 

14. It is uſual to grant a mandamus to magiſtrates 2 deliver 
the enſigus of their temporal offices. Arg. 8 Mod. 28. Hill. 
7 Geo. in Caſe of the Dean of Trinity Chappel in Dublin. 

15. 11 Ges. 1. cop. 4. / 2. enacts, I hat if in any city Seem 
election be made of the mage. Sc. on the day, or within the time ap- 
pointed by charter er ufage, and no election fhall be made purſuont 13 
the directions preſcribed by this act, or ſuch election being made fhatl 
afterwards becume void ; it ſhall be lawful for the Court of King's 
Bench, on moticn made, to award a mandamus, requiring the mem= 
bers of ſuch city Sc. having a right to vote, to aſſemble themſelves on 
a day and time lo be prefixed in ſuch writ, and to proceed to election, 
cr to feng) to the Court good cauſe to the contrary ; and thereupon to 
caufe ſuch proceedings to be made as in other caſes of mandamus fer 
the election of officers of corporations ; and of the day and time ap- 
pointed by the writ, publick notice in writing ſball, by ſuch perſen as 
the ſaid Court ſhall appornt, be affixed in the market-place, or ſome 
ether publick place 6 days before the day appointed, and fuch officer 

ſpall preſide in the afjembly as ought to have prej;d:d at the eleftion of 
ſuch mayor c. in caſe the election had been made on the day here! 
preſcribed. | 

S. 3. In b>roughs and teaunt corporate, where the mayor, or other 
chief efficer is to be nominated or ſworn at a Court Leet, or ſome other 
Court, and it happens that no due nomination or ſwearing of ſuch 
mayor ec. ſhall be made it fhall be lawful for the Court of King's 
Bench upon motion to award a mandamus, requiring the lord or his 

ſteward, or other officer, to hold ſuch Court Leet, or other Court, at 
ſuch time as ſhall be judged proper by the Court of King's Bench, or 
to fegnify to the Court good cauſe to the contrary, and thereupon t9 
cons ſuch proceedings to be ar as in other caſes of mandamus for 
bolding of any Court, and of the time appointed by ſuch writ for holding 
ſuch Court publick notice in writing ſhall, by ſuch perſon as the Court 
of King's Bench ſhall appoint, be affixed in the market, or ſome other 
publict place 6 days before the day appointed, and where a nomination 
of perſons in order to the election of any mayor c. is to be made at 
ſuch Court Leet, or other Gurt; after ſuch nomination made, all 
ether as necefary to ſuch election ſhall be done at ſuch aſſembly, as 
the ſame ought 1 have been done if ſuch eleftion had been made 
on 2 day next after the expiration of the time preſcribed by charter 
or uſage. . 


(H. 2) 


* 


& 2. 2 — r 


* I a a 
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(H. 2) To inforce Things to be done relating 
to Colleges. | 


I. BY the ſtatute 1 W. & MM. 3. it is enacted, That F any Mich. 5W. 
1 governour, head, or fellow of any college or hall in either * M. B. K. 

of the univerſities ſhall neglect or refule to take the oaths & c. for eu. 

6 months after i Auguſt &. that then the government &C. 

and fellowfhip ſhall be waid. Several of the fellows of St. 

John's College in Cambridge had not taken the oaths pur- 

ſuant to the ſtatute, and thereupon a mandamus was directed to 

Humphry Gower, the head of that college, ſetting forth the ſta- 

tute, and that ſuch fellows had not taken the oaths and that they 

{till continued in their fellowſhips z therefore by this writ they 

were commanded 79 remove them, vel cauſam nobis ſignificetis: 

they return that the college was founded by Margaret Counteſs of 

Richmond ; that the biſhop of Fly for the time being 4was by her ap- 

printed viſitor &c. It was objected, that this is a remedial writ ; 

that no precedent can be produced where it hath been granted 

to expe! perſons, but always to reſtore them to places of which 

they had been deprived, and that it will not lie where there is a 

{ical and proper viſitor ; ſed per Holt Ch. J. the viſitor is made by 

the founder, and is the proper judge of the laws of the college; 

he is to determine offences againſt theſe private laws; but where 

the law of the land is difobeyed (as it is in this caſe) the Court of 

King's Bench will take notice thereof notwithitanding the vi- 

litor, and the proper remedy to put the law in execution is by 

a mandamus. 4 Mod. 232. Mich. 5 W. & M. B. R. St. John's 

College's Caſe (in Cambridge.) | 

2. Mandamus to admit Mr. King to the place of a ſchlar in 4 Mod. 266. 
S/. John's College in Oxford, being nominated by the mayor of Hill. 5 M. 
Brijtcl, to whom that right pro hac vice &c. doth belong; the 2 * = 
ſubſtance of the return was that the college was ſounded by Sir natur. Ibid. 
Thomas White, that the biſhop of Wincheſter for the time be- 365. Mich. 
ing was the local viſitor ; that ofter the nomination of Mr. King to 9 

p R. adjor- 
by the mayor of Briſtol, the preſident of the college and 10 fellows natur. 
offembled to conſider of his qualifications, and that upon prof, it was 
their opinion, that he had committed ſeveral fats inconſiſtent with 
good manners; he was therefore retuſed as incapable &c. The 
better opinion was, that this return was too general, for there 
was no particular fact returned, ſo that it was impoſſible to try 
the truth of it in a collateral action. 4 Mod. 368. Mich. 

6 W. & M. B. R. The King v. St. John's College in Oxford. 

3. The Counteſs of Clare founded Clare-hall in Cambridge, Mich. 10 
and put the maſter and feilows under the power of the chan- W. 3. ad- 
cellor of that univerſity for the time being, whom ſhe appointed fͤuüt, 
viſitor ; afterwards one Mr. Dickens added a fellowſhip to the 


Foundation, to which one Jennings being choſen fell, and the 


4 | | maſter 


— + 3. FR 
na FG 


— Se 


— —ñ— 
ks — * 2 5 2 

— NT I ET IT IM 
— — — — 
— — 


. 


— — 


8 2 — — 1 X — 
. ̃ EG” 4D. * TESTES. I OO PCI 
Pug — 4 —_ EIS 8 N Mo CC = CERES SI = 3 VE E N - 
f ; GT: 3 * ä 5 by — = ds. NES” ARS I of LE rn i, 22g is We et, —__ CT PT r 4 wb _— _ — 
Ro — N De ads; x2 . 1 1 - 2 e 8 8 N $i * 3 2 28 2 75 IB, en — 1 8 22 2 7 * * = » * 
— a _ — —. 2 2 2 — = I _ >. wt A 2 _— — th 2 * n — 2 . 1 a . - 9 . 7 a 4 N og 3 r 2 * as 5 ſy - 4 _ Sears 7. 2 * _ 
| | | : | | | 2 - 28 . N Y 2 . 4 2 1 * 17 WL, - * — 2 2 + hi. - 5 8 =_ 
« — _ 2 . "==: - - q 8 — 922 R — - 2 f : 2 . a ; . — | — 
— 22 5 —— — — — 2 . 2 — — L by 2 : . : 4 | > : 
5 A — 2 — PR"; — = —— — —— - — = — - a — : a * x 2 
- 2 p a” « - — — —— * - — > 2 — — — — 5 "2 8 : 
— — * 9 4 — 4 - — — - 92 - warn kt "> * 8 
7 | 4 R ” 2 N * * 0 2 - — 2 
— 2 Pp Tx — renn | * 


2024 Mandamus. 


maſter refuſing to admit him to it, he brought a mandamus to 
the ſaid maſter and fellows, who return the [cal flatutes, one 
of which was, 7hat the majority of the fellows, and the maſter 
fpould chuſe a fellow; and that the maſter (Dr. Blythe) did not on— 
fent to chi Mr. Fennings ; then they return ſeveral offences men- 
tioned in thgſe flatutes, and that the foundreſs did appoint the chan— 
cellor to be viſilor in omnibus &c. It was inſiſted that this return 
was good, and that Mr. Jennings was never duly elected, be- 
cauſe by the ſtatutes of the place, the maſter's conſent was ab- 
ſolutely neceſſary, and here he never conſented ; beſides the 
examination of this matter doth not belong to B. R. becauſe the 
foundreſs hath appointed a viſitor ; all which is very true, in re- 


b ſpect to the c foundation by the Counteſs of Clare (viz.) that 50 
4 the fellows ſhall be ſubject to ſuch reſtrictions and limitations | 
4 as ſhe hath preſcribed by her ſtatutes ; but the new fellowſhips | 
3 erected by Mr. Dickens all not be ſubject to theſe reftriftions im- | 
4 Paſed by the foundreſe, therefore the better opinion was, that a P 
4 peremptory mandamus ſhould go. Nels. Abr. 1154, 1155. g 
{4 Mandamus (D) pl. 12. cites 5 Mod. 421. Jennings's Caſe. ? 
2 L 203 J 4. Whether a mandamus will lie 25 4 wifitor to compel him ts 
1 | execute his juriſdiclian was ſaid by my Lord Hardwick in Dr. 
BENTLEx's Caſe, Hill. 9 Geo. 2. not to have been deter- V 
1 mined, though a rule for that purpoſe to ſhew cauſe, was made 1 
4 12 Annz. and he ſcemed to think, that if this power of a viſitor p 
1 be a juriſdiction, yet it is forum domeſticum, and not any pub- I 
1 Ca juriſciction, yet it 18 domeſticum, y p Fe 
k lick juriſdiction, or rather a deciſion of the founder, or upon 
4 his own private charity than any juriſdiction at all. 3 New. vr 
Abr. 533. 
| 5. 8 I. cap. 13. / 13. enacts, That F any head of a college 15 
er hall in either of the univerſities c. refuſes to admit ſuch perſon as - 
is nominated by the King to ſucceed ſuch perſon as have refuſed to take 
aths appointed to be taken by this act within the time therein limited, 4 
the King's Bench may iſſue cut a mandamus to the viſitor ta admit An 
fuch perſon. | Fn ref 
6. Where the biſhop of Ely procured a mandamus to the oh 
vice-maſter of Trinity-College, Cambridge, to compel him 79 B. 
execute a ſentence of deprivation pronounced by the biſhop againſt ; 
Doctor Bently maſter of the ſaid college, and which ſentence the p 
the wice-maſter by the /{atutes of the college was obliged to execute ; 2 0 
i J 3 5. 
and it appearing on the face of the writ, that the biſhop himſelf, er. 
was general v:/itor, and that therefore it belonged to him to in- cuſlor 
force the execution of his own ſentence, the Court of B. R. power 
quaſhed the writ, being a matter in which they had no right to 1 
intermeddle, there being a proper vilitor. 3 New. Abr. 529. 265. 
1. 7 
again 
Will; 
* Vo 


(H. 3) 


andamus. 


To inforce Things to be done relating to 


H. 3) 
0 Shritual Courts, and Pleadings. 
A A Man made his executors of goods in Virginia and died; 
the executors refuſed, and the next of blood prayed ad- 
miniſtration to be granted according to the ſtatute of 27 H. 8. 
and the ordinary retuſed, and for this they came into B. R. and 
prayed a mandamus to command them de grant adminiſtration to the 
next of blood according to the ſtatute, and per tot. Cur. a man- 
damus was granted; for this Court has juriſdiction of all other 
Courts, as well in cafes of misfeafance, as in cafes of non- 
feaſance. 2 Sid. 114. Mich. 1658. B. R. Anon. 


Vent. 188. 


great debate. 


20%; 


Hale Ch. J. 
ſaid he never 
knew ſuch 
writ though 
the opinion 
has been ſo; 
but Sir 
William 
Jones laid it 
was Sir 
GrornGs 
SANps's 
Caſe after 


A mandamus was moved for to the ſurrogate of the biſhop t graze 


aininiſtration ts B. The caſe was, that adminiſtration had been committed to one who died, and 
made an executor, who would have had it committed to him and not to the zexr of kin to the in- 
:itate, Holt Ch. J. faid, it cannot be, but it muſt be committed to the next of kin to the in- 


teſtate; and granted a mandamus for that purpoſe, 


2. A mandamus was moved for to the Spiritual Court 75 de- 
liver la the heir of the deviſce a will of land, which was proved 
there 14 years fince in common form, which they refuſed to de- 
liver unleſs the heir would obtain a definitive ſentence, which 
would coft 104. But the Court doubted whether to grant it or 
not, becauſe no ſuch was remembered to have been ever grant- 
ed; and thereſore ſaid, that if precedents of mandamus in ſuch 
caſe cannot be produced they would not grant it, but that the 
party may have action upon the caſe if he will. Sid. 443. Hill. 
21 & 22 Car. 2. B. R. Sabine's Caſe. | 

3. A mandamus was prayed to the Eccleſiaſtical Court to 
fwear two church-wardens elected by the pariſh, ſurmifing that ſo 
was the cuſtom in that place, but that the biſhop's officers had 


II Mod. 137. Mich, 6 Annz B. R. Anon. 


It lies to 

the Spiritual 
Court te de- 
liver a will 
proved there 
per teftes, to 
the execu- 

tor. Comb. 
289. Trin. 

6 W. & NM. 
B. R. Anon. 


Mandamus 
to the arch. 
deacon. of 

Norwich, ta 


refuſed to admit them, upon pretence that the parſon ought to ſwear a 


chooſe one ; and it was granted. 1 Vent. 115. Paſch. 23 Car. 2. 
B. R. Anon. 


the pariſhioners are to chenſi the chureh-wardens, and that the archdeacon refuſed him 


churc h- 
warden, 
ſuegeſting a 
cuſiom, that 
» though he 


was choſen accord ing io cuſtom ; the archdeacon returned, that non fibi conftat, that there was any 
fuch cuſtom ; (which form is not allowable ; for it ought to be poſitive, on which an action might 


grounded) and that by the canon the parſon is to chooſe one c. The Court ſaid, that 
cuſtom will prevail againſt the cans", and a church-warden is a lay officer, and his 
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power enlarged by feveral acts of parliament, and that it has been reſolved, that he may execute his 
office b:tfore he is ſworn, though it is convenient that he ſhould be ſworn, and if the plaintiff here 
were ſworn by a mandamus from B. R. they adviſed him to take heed of diſturbing him, 1 Vent. 


267, Hill. 26 & 27 Car. 2. B. R. Anon. 


4. A mandamus was moved for, to be directed ro the judge of 


the Preragative Court to command him to proceed in proving a will, 
againſt which a caveat was entered; and the rather, for that the 
will was not controverted but the probate ſtopped for a col- 
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9 andamus. 


lateral cauſe; and the mandamus was granted by three judges 
abſente Hale. Note, the ſuggeſtion for the mandamus was 
brought into Court and read before the mandamus granted. 
Raym. 235. Mich. 26 Car. 2. B. R. Dunkin v. Mun. 

5. A mandamus was granted e prove a u in common form, 
and to have a provate under ſeal. 2 Show. 48. Paſch. 31 Car. 2. 
B. R. Anon. cites Fitzh. 202. Sty. 22. Dunkomb's Caſe. 

6. Mandamus was prayed to the Eccleſiaſtical Court to grant 
a probate of a writ under ca &. The cate was thus. An execu- 
for named in the will bad taten the uſual cath and then refuſed, and 
afterwards a caveat being entered, and J. S. endeavouring to get 
adminiſtration &c. deſred the will under probate, and the executor 
contefied the adminijiration to J. S. which the Eccletiaſtical Court 
adjudged againſt him, ſuppoſing that he was bound by his re— 
fuſal; thereupon he appealed to the delegates, and afterwards 
moved for this mandamus, which was granted; for having 
taten the oath he cannst afterwards refuſe, and that Court had no 
farther authority; and the caveat did not alter the caſe. 1 Vent. 
335- Paſch. 31 Car, 2. B. R. Anon. | 

7. Mandamus to Sir Thomas Exton, commiſſary to the dean 


and chapter of St Pauls London, 0 bear Edward Carpenter 


one of the caurch-rvardens of Stoke Newington in Surry, the 
doctor finding that there was a diſpute between the parſon who 
claimed a right by the canon to chooſe one, and the pariſhioners 
who claimed a right by cen to chooſe beth, and therefore to 
fave himſelf from a contempt, and that he might not be liable 
to an action for a falfe return, he returned the fact after this man- 


ner, that there was a ſu't depending in the Spiritual Court, between 


the parſon and the church-warden choſen by him, and the 
church-warden choſen by the parithioners ; en he ſets forth their 
allegaticns an each fide, which were admitted by that Court, and 
that the pariſhioners produced witneffes to prove the cuſtom of 
chuſing two churchwardens, and a day was appointed for a 
proof, but that they neglected to have them then examined, and 
that the Court was ready to give ſentence for the right of the pa- 
riſhioners when they ſhould prove the cuſtom ; then he certifies 
that he gave the oath of church- warden to one of thoſe who was 
choſen ; but this Court awared a mandamus to {wear the other, 
becauſe the Spiritual Court cannot try this cuſtom as alleged in the 
return. Raym. 439. Paſch. 33 Car. 2. B. R. Carpenter's 
Caſe. | 

8. Mandamus to the precentor and canons of the cathedral of 
St. David ts admit Dr. Owen to be a can there; a cuſtom was 
alleged that time out of mind the precentor and canons (no ca- 
nonry being void) had uſed to chuſe one to ſucceed to the next 
avoidance and to enter his name in the regiſtry by the name e 
ſupcrnumerary, and that he who was fo choſen ought to be ad- 


mitted to the next vacancy; and that he was choſen ſupernu- 


merary, and afterwards a canon died; and that the precentor 


and canons being requeſted refuſed to admit him; it was 7 „ 


a " "BY 


A 


Mandamus. 


cuſtom to elect where no canonry was vacant. 
Paſch. 34. Car. 2. B. R. Dr. Owen v. Dr. Stainbow. 


9. It doth nt lie to reftore a pariſh clerk who was 4 years in the 
effice, but never ſworn, and therefore turned out by the ſucceed- 
ing parſon; but the Court granted a mandamus to ſwear him, 
and then he might take his remedy againſt the parſon ; for it is 
a temporal office, and he hath no authority to diſplace him. 


Nels. Abr. 1151. Mandamus (B) pl. 5. cites March ot. 


the pariſhioners, and diſplaced by the parſon. 11 Mod. 221. Paſch. 8 Annæ. B. R. Kid v. Doctor 


Watkinlon. 


ed againſt the mandamus, that the office of canon was meerly 
ſpiritual, and of eccleſiaſtical cognizance z and on the other ſide 
it was inſiſted, that the party had no other remedy, but by a 
mandamus z but the Court delivered no opinion as to this 
point; but the mandamus was denied, becauſe it is a ridiculous 


2 jones 199. 
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A manda- 


mus was 


granted to 
reſtore a pa- 
riſh clerk, 


he bein 
elected by 


10. Mandamus to the ſurrogate of Dr. King the archdeacon Non fuit 


of the dioceſe of London, to {wear J. S. church-warden of C. 
being elected by the inhabitants according to the cuſtom of that 


parith z defendant returned, that it did not appear to him 


aliquod ſcriptum that J. S. was duly elected; and that the biſhop 
of London had inhibited Dr. King, and any perſon acting un- 
der him to ſwear this J. S. and therefore he could not ſwear him, 
and that the mandamus did not ſet forth that C. was within the 
dioceſe of London. It was anſwered, that though the manda- 
mus does not preciſely mention C. to be within the dioceſe of 
London, yet when the return mentions that the biſhop of L. 
had inhibited the archdeacon &c. that is ſufficient to ſhew the 
Court that it was within his dioceſe; therefore a peremptory 
mandamus was granted. 8 Mod. 325. Mich. 11 Geo. The 


King v. Singleton. 


11. Mandamus to the chancellor or ſurrogate of the biſhop of 
Cheſter ts ſwear a church-warden into his office, who returned, 
that the perſon was not duly elected, and thereupon an action on the 
eaſe was brought againſt the chancellor, in which the plaintiff de- 
dared, that he was duly choſen & c. and that the defendant refuſed to 
fear him ; thereupon the plaintiſf moved for a mandamus to 
[wear him, and it was granted; then he alleges, that he offered 
himſelf to the chancellor to be ſworn, who refuſed and made a 
viſe return of the mandamus, (viz.) that the plaintiff was not 
duly elected, quorum pretextu he was deprived of his office. 


Nels. Abr. 1146. Mandamus (A) pl. 22. cites 2 Lutw. 322. 


12. Mandamus to the archdeacon 72 wear a church-warden The return 
being duly elected, who returned, that he was pauper lactarius Þy the areh- 
& ſervus minus habilis &c. and thereupon a peremptory manda- 
mus was awarded; for a church-warden 1s a temporal officer, thatthe per- 


he has the property and cuſtody of the pariſh goods, and as it 


is at the peril of the pariſhioners, ſo they may truſt whom they 


Wink fit; and the archdeacon has no power to elect or controul 


S 2 


their 


electus was 
adjudged no 
good return, 
r Ibid. cites 

the King v. 


White, 


deacon was 


as here, and 


ſon cholen 


was unfit to 


execute the 


effce, and is 
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he eo/4rot their election. 1 Salk. 166. Hill. 8 W. 3. B. R. Morgan v. 


ſwear him; 
W/1ereupona 
peremptory 
mandamus was granted; for being appointed by the pariſh, they are anſwerable for him. 12 Mod. 
116. Hili. 8 W. z. ſeems to be S. C. by the name of the King v. Recs.— Carth. 03. S. C. 


Archdeacon of Cardigan. 


12. Mandamus to the Spiritual Gurt 2 grant adminiſtration 
to J. S. who, as he ſuggeſted, was 7-7 of kin to Ihe inteſtate : this 
mandamus being granted, was af:-rwards ſuperſeded, becauſe 
J. S. being formerly cited, refuſed to come in; whereupon 
another of kin ſued for adminiitration, but was oppoſed by one 
who pretended there was a will, which matter was {till depend— 
ing, and therefore till that was determined the judge could not 
obey this mandamus. And by Holt Ch. J. there is a difference 
where there is a controverſy, and where there is % controverſy. 
In caſe of no controverſy we grant a mandamus upon a ſuggetilion 
that J. S. died inteſtate, and that T. S. is next of kin, and if it 
be falſe they may take iſſue upon it; but where there is a con- 
troverſy we will not grant a mandamus till the controverty 
be determined. For ſuppoſe the will ſhould prove good, what 
then will the granting adminiſtration ſignify? 5 Mod. 374. 
Mich. 9 W. 3. Anon. 

He was exe= 14. Mandamus was granted to admit an exector to prove a 
* abi, which the Spiritual Court refuſed unleſs he would give ſe— 
fants. 2 Curity, it being ſuggeſted that he was invent, and had a legacy 
Mo4 oz. by the avill. Upon a peremptory mandamus being granted a 5% 
5. O. where vas filed in Chancery in behalf of the other l-22t-es, being in- 


it {ems to SE FIR ; : ee : 
have been fants, and the Court injoned him from intermedudling avith the 


4 


D 206 ] aſſets any farther than to ſatisfy his own legacy ; for in equity he is 


the Cafe of hut a truftee for the infants; and where a truitce is inſolvent, 
e Chancery will compel him to give ſecurity before he ſhall enter 
Aupon the truſt. Carth. 458. Mich. 10 W. 3. B. R. The King 
v. Sir Richard Raines. | 

15. Mandamus to rear A. and B. church-wardens, ſuggeſting 
that they were debit modo electi, the return was, that they avere 
not debito modo eledti, it was objected, that it ought to be in the 
disjunctive, nec eorum alter electus fuit ; but per Holt Ch. ]. 
it was reſolved, that one cannot be ſworn upon this writ; for 
either both are choſen, or the writ is miſconceived. 2dly. Where 
the writ is to ſwear one debito modo electus, there a return 
that he was not debito modo electus is a good return; for it & 
an anſwer to the writ. But where it is to ſwear one electus 
_ church-warden, there quod non fuit debito modo electus is 
naught ; becauſe it is out of the writ and evaſive. 2 Salk. 433. 

Mich. 1 Annz. B. R. The Queen v. Twitty and Maddicot. 
16. Mandamus to the official of &c. % {wear A. and B. 
church-2vardens of the pariſh of &c. The return was, that they 
were not duly choſen; but a peremptory mandamus was granted, 
becauſe the official ſhould have complied with the writ as far as 


he could, and have ſworn one of them, if the truth was that 
one 


my ws ws co _. 


Mandamus. 


one of them was duly choſen; or elſe he ſhould return that 
neither of them was choſen ; for if the pariſhioners claim a right 
to chuſe two, he ſhould have made a ſpecial return of it, and 
that the perſons choſen had an equal number of votes, that the 
parſon had choſen his man, and that he could not ſwear either 
of them clioſen by the pariſtioners, becauſe they had an equal 
number of votes, and at lait, by direction of the Court, the 
agreed to try the cuſtom in a feigned action. 6 Mod. 89. Hill. 
2 Ana. B. R. The Queen v. Guy. 

17. Mandamus was granted to admit Mr. Faulkes apparitor 
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general to the archbiſiop of Canterbury. 3 New. Abr. 531, 


532. cites the King v. Doctor Betteſworth. | 

18. A mandamus will not lie to oblige the ordinary 2 grant 
admimiftration durante minore etate of an enfant to the next of 
kin, this being a matter out of the ſtatutes, and therefore diſ- 
cretionary in the ordinary to whom to grant it, and if in ſuch 
caſe he grants it to an improper perſon, or inſiſts upon unrea- 
ſonable ſecurity, the redrels muſt be by appeal; and if in the 
latt inſtance there be any remedy at common law, it mult be by 
prohibition. 3 New. Abr. 535. 


(1) To inforce Things to be done relating to In- 
ferior Courts of Law. 


1. A being owner of ground adjoining to Newgate market in S to the 
* London, had feine of hrs laid ground laid to the ſaid market e — 
for the enlarging thereof, aud thereupon according to the acts of — 
barliament of 19 Car. 2. cap. 8. and 20 Car. 2. prayed ſutisfuctian ment in an 
from the city, and had a jury impannell'd, who gave him 500/. _ of 4 
and upon that verdict Ve mayor and aldermen refuſed to enter up — ww 
Judgment, and thereupon A. prayed a mandamus to make them give New. Abr. 
judgment; and it vas graned. Raym. 214. Hill. 23 & 24 Car. 2. 35. : Se 
5 a mandamus 
B. R. Amherſt's Caſe. | „ 
rf Court in London 76 give final judgment upon a writ of inguiry. Ibid. 536.—Ss a mandamus to 15e 
lail:ff of Andover, te give judgment in a Caule there depending; but the Court iu this caſe required 
an atfidavit of their retuſal, or elſe it ſhould be preſumed, that the Court would do right. Ibid. 


dea mandamus to the corporation of Liverpool t bed, an af/embly for doing the publick bujineſs 3 
which was making leaſes. Ibid. 


0 

2. Debt for rent in the Court of Cambridge, where upon the [ 207 J 
evidence the plaintiff was nonſuited ; the defendant had judg- _ — 2 
ment, but the mayor refuſed to execute the ſame, taking ſecurity * the hike 

from the plaintiff for his indemnity; whereon a mandamus was of Ely it 
moved for, or that the mayor ſhould ſhew cauſe why he ſhould r. 2 
not execute the ſaid judgment; but the Court denied the mo- n de 4 

tion, ſeeing he had a legal remedy, viz. a writ de executione had been 
judicii out of Chancery. 12 Mod. 196. Trin. 10 W. 3. Wilkins held con- 
i : | trary ever 

v. Mitchell. fince. Patch 
11 Geo, 2. Doctor Bentley's Cate 
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(K) To inforce doing Things relating to Ju/tices of 


eace &c. 


* £1 »- 


bo N 
N. 


See 2 Show. 1. Andamus was granted 1 juſtices of peace to give judgment 
— 3 in a man's caſe upon the ſtatute for releaſe of poor 


B. R. the prifners. Comb. 203. Paſch. 5 W. & M. B. R. Trevannion's 


King v. Cale, 
Surry Juſ- 
tices. S. P. but ſays, the Court have always fince refuſed to intermeddle in that act, but put 


mem to their audita querela. 


2. Mandamus to inforce a conſtable to return a warrant for le- 
vying money by diitreſs upon the act againſt deerſtealers was 
denied. The ſeſſions may fine him; and if a mandamus be 

granted, and he difobey, the Court can only fine him for the 
contempt, and the juſtices of peace may do it as well. 6 Mod. 
83. Mich. 2 Ann. B. R. Morley v. Staker. 

3. Mandamus againſt juices of peace to iſſue their precept ta in- 

guire of a force upon aſlidavits of a forcible entry was granted, 

6 Mod. 139. Paſch. 3 Ann. B. R. Goldſon & al. Juitices of 
Ipſwich's Cale. | 

E \[cd. 1 5 4. A diſſenting miniſler having qualified himſelf in one county 

= 3 removed afterwards into another, and kept a new conventicle in 

that than that county, ſuppoſing that he need not qualify himſelf for that 

they moved county. The juſtices convicted him notwithſtanding the tole- 

__ —_ ration act; the attorney general moved for an attachment againit 

jattices to the juſtices; but that being denied, he moved for a mandamus 

take ſecu- to permit him to preach, which was denied alſo; for a man- 


59 
4 
4 
iT 
* 
Fi 
*. 


i 8 = damus 1s always to do ſomething in execution of law, but this 
k to beceme would be in nature of a writ de non moleſtando. 2 Salk. 572. 


charzeable Mich. 3 Ann. B. R. The King v. Peach. 


to the 2 | 
rich, which was alſo deny'd ; for that matter is only to be upon complaint of the church- warden: 
and overſeers cf the poor. And at laſt they moved for a mandamus to the ſeſſions to ſtate the tat 
ſpecially ; but it was denied; tor that the ſtatute excludes all others from examining the fat. And 
finally they moved for a procedendo to a certiorari already brought by them in order to appeal the 
ſcilions, which was granted. - | 


*. adds. SIS 


5. Mandamus was directed to three juſtices of peace in the 
country 75 take ſecurity of the peace, in regard of defendant's grłat 
age and the great diſtance. Gibb. 85. Irin. 2 & 3 Geo. 2. 
B. R. Lewis v. Lewis. 
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(L) To inforce doing Things relating to Manors. 


1. RIT ſhall be directed ts the lord of a manor commanding 
him 0 held Court by which jaſtice may be done his te- 
8 a ; nants; 
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Mandamus. 
nants; per Mountague Ch. J. 2 Roll. R. 109. Trin. 17 Jac. 


B. R. in an anonimous Caſe. 


(M) To inforce doing Things relating to Nuſances, L 208 J 


I. NMAndamus lies #9 remove a nuſance, as a bowling-green, or 

a mountebank s ſtage; but by Northey ſuch a writ muſt 
be grounded on ſome record, as in Jacos HaLL's Caſe. Mod. 76. 
it was prefented by the grand jury, or the juſtices might record 
it on their view. Comb. 282. in Caſe of the King v. St. John's 
College Cambridge. 


(N) To inforce Things to be done relating ta 
Officers of Courts. 


1. MAndamus to favear one into the office of one of the eight men 

of Ogyorne-court, he being elected thereunto. fed per 
Curiam it was denied, becauſe it did not appear what the office 
was, that th? Court might judge, whether it was for ſuch an 
oſhce for which a mandamus would lie. Nelf. Abr. 1146. 
Mandamus (A) pt. 32. cites 2 Mod. 316. Anon. 

2. Mandamus to the dean and chapter of Weſtminfler to admit 
Mr. Knipe to the office of high bailiſf upon the nomination of the 
Duke of Ormond, who is high ſteward ; it was objected, that it 
is the dean and chapter, and not rhe high ſteward, who is to ap- 
point a perſon to this omce; for they have retorna brevium, and 
of common right they who have ſuch a franchiſe have power to 
appoint an officer for that purpoſe, who is the high bailiff, and 
when he is admitted is called ballivus decani & capituali &c. 
The diſpute is now between two perſons, whether the high 
ſteward, or the dean and chapter are to put in the high bailiff; 
the publick juſtice of the nation is not concerned in this matter; 
if Mr. Edwin hath any prejudice, he may bring an action; ſed 
per Curiam, ſuch action will not put him in poſleſſion, ſo a man- 
damus was granted. Nelſ. Abr. 1147. Mandamus (A) pl. 38. 
cites 4 Mod. 281. Knipe v. Edwin. 


0, Jo inforce doing Things relating to Poor and 


Church-Rales, Taxes Sc. and Officers. 


1. MAndamus to juſtices of peace to „gn, allow, and confirm 1 
poor rate, but adjurnatur for the words in 43 Eliz. ed. A Mod. 


5 . . Chu 2 
1s conſent, Carth. 450. Paſch. 10 W. 3. B. R. The King v. — 


Dean and Chapter of Norwich. Biſhopigate 
| v. Alderman 
Beecher. Mich. 7 Geo. —Ibid. 235. The King v. Beecher, —And alſo to mate à rate, where one 


2 wants contribution from another. 8 Mod. 344. Hill, 11 Geo. The King v. St. Mary's in 
Larlborough. | | 
84 2. No 
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L - _ 2. No mandamus hes to overſeers of the poor to make a rate 
Kg „e, 70* reimburſe former overſeers. 2 Salk. 531. Hill 2 Annæ. B. R. 
therhith Pa- Tawney's Caſe. | | 
Tiſh. —liwas | 
8 to two diſtinct juriſdictions to make a poor rate for rei. Comb. 422. Hill. 9 W. 3. B. R. 
he King v. Norwich &c.—Ibid. 478 Paſch. 10 W. 3. B. K. 


V 2 " 3. The Court upon motion granted a mandamus to the com- 
me ame miſſioners of the land tax for Barnwell to tax the lands there equally, 
L 209 ] 11 Mod. 206. pl. 6. Hill. 5 Ann. B. R. the Queen and the 


it was good, . 8 as a 
TO? Commiſſioners of the Land Tax for Barnwell. 


was nt a proper remedy for an unzqual taxation; but the proper remedy is by appeal to the com- 
miſſioners : &ut, perh ps if the ers refuſe to tax any part, as the cate of Sturbridge-fair is, a 
mardamus lies. The writ was quaſhed. 11 Mod. 254. Mich. 8 Awe, B. R. Dr. Butler v. 
Corbet. 


4. It was granted to a juſtice of the peace to grant a warrant 
to diſtrain fer a poor rate. 8 Mod. 10. Mich. 7 Gco. Biſhopſgate 
Church-wardens v. Beecher. | | 

5. On a motion for a mandamus ts the ad church-xardens 10 

deliver the pariſh boo to the new church-wardens &c. it was after- 
wards ſhewn for cauſe againſt the motion that it was new, and 
the like had never been made before in this Court. But it was 
inſiſted on, that the old church-wardens had a right to keep the 
pariſh books, and ſo the rule was diſcharged; for a conteſt be- 
tween parith officers which of them ought to keep the books, 
muſt be tryed at law by a feigned iſſue. 8 Mod. 98. Mich. 
9 Geo. The King v. Sucet and Stroud. | 


- (P)iTo whom to be dirccted. 


I. Andamus was granted to reſtore a ſexton, and it was di- 
rected to the church-wardens, Vent. 153. Mich. 23 Car. 
2. B. R. Ile's caſe. 

2. Whether a mandamus ought to be directed 77 the mayor and 
aldermen of London, or ts the Court of the mayor and aldermen of 
Landon, to favear a ſheriff, where the cuitom is to ſwear the 
ſheriff in the Court... See Skin. 64. Mich. 34 Car. 2. B. R. 
Papilion v. Dubois. 

3. A mandamus was directed Jacobo Courteen majori ballivis 
& omnibus principalibus burgenſibus burgi de Abingdon, who by 
the conſtitution were to chuſe the mayor out of ſuch perſons as 
ſhould be propos'd by the commonalty, commanding them to 
chooſe accordingly : it was objected to the writ, that it was miſ- 
directed; for that this was but a part of the corporation, 
Viz. chief burgeſſes, whereas the name of the corporation vas 
mayer, bailiffs, and burgeſſes; and it was urged, that perſons 
conſtituting a corporation could be conſidered, but in one of 
theſe two capacities, viz their corporate or their natural; and 


that the writ muſt directed to them, either by their names, or 
| | | as 


= by — "7 


T, 


no 
Sid 
ſo l 


Mandamus. 


as 2 corporation; and they cited Holt's Caſe, 2 Jones 52. in 
point. Holt Ch. J. ſaid, that caſe was not law, and that Ser- 
jeant Pemberton, Sir William Jones, and all the learned part of 
the bar wondered at the reſolution: and though it ſhould be 
true, that a * mandatory wwrit might be directed to the whole 
corporation, yet it could not be neceſſary it ſhould be direfed to 
more than thoſe, or that part of the corporation Mat ⁊uas concerned 
in the execution of the thing required; for it is not in the power of 
others to put the command of the writ in execution, and the 
writ was held good. 2 Salk. 699, 700. Paſch. 12 W. 3. B. R. 
The King v. the Mayor &c. of Abingdon. 
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Holt Ch. ]. 
ſaid, that it 
is ſufficlent 
to be direct- 
ed only to 
ſuch perſons 
as are to do 
the thing re- 
quired to be 
done And 
therefo-e 
where a 
mandamus 
was directed 
to the mayor 


and ald:re- 


men of II. to admit one to the office of town=-clerk, it was objected that the writ was ill di- 
rected; but Holt thought the word men ſurplujage, aid the writ well enough; but Pow- 
ell J. contra, writs ought to be directed to thoſe, and to thoſe only that are to obey the writ. 
How will people know who are to obey the writ, if the direction is inſigniſicant or immaterial ? If a 


writ be directed to a coroner and th-ritf where it ought to be to one only, it is naught 
Gould juſtices agreed, and the writ was quaihed. 2 Salk. 701. Trin. 4 Anne B. R. 
y. Mayor of Hereford. | | 


4. A mandamus was directed h the mayor, aldermen and com- 
monalty of R. who return'd themſelves to be incorporated by the 
name of mayor, burgeſſes and commsanalty. The Court held the writ 
naught, becauſe it was directed to the corporation by a wrong 
name. 2 Salk. 433. Paſch. 12 W. 3. B. R. The King v. the 
Mayor &c. of Rippon. 

5. A mandamus may be directed 2 a corporation by the name 


of a corporation, or to thoſe who have power of remgval ; per 


: Powys and 


The Queen 


[ 210 J 


Powell J. Holt's Rep. 45 i. Hill. 8 Annæ. The Queen v. Mayor 


&c. of Glouceſter. | 


(Q) How to be brought; Juintly, or not &c. 


1. 2¹ VE xp cannot have one writ of mand:imus to be re- 

ſtored, for though the end of the writ is tb do juitice, 
yet the foundation is the wrong in turning them out, and the 
turning out of one is not the turning out of another; nor can ſeveral 
perſons join in an action on the caſe for a falſe return; per 
Holt Ch. J. 2 Salk. 433. Mich. 12 W. 3. B. R. The Caſe 
of Andover. 


12 Mod, 
332. K C, 


— Nor can 


fewrral per- 


tons bejoined 
in a manda» 
mus. 8 Mod, 
259, Hill. 

10Geo. The 
King v. the 


Mayor of Kingſton upon Hull.—5 Mod, 11. Mich. 6. W. & M. The King v. Cheſter City. 


(R) Returns, Good or not. In General. 


1. TH O' a return be inſufficient, yet if it appears to the Court, 

that the party has no cauſe to be reſtored, the Court will 

not reſtore him; per Twiſden J. to which the Court agreed. 

Sid. 14. Mich. 12 Car. 2. B. R. The King v. Tidderley. Aud 

ſo he ſaid it was ruled in Wincheſter's Cale. N 
3 | 2. 
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a Luw. 2, A mandamus to reſtore an attorney to his liberty of practiſin 
1014. S. C. in a Court within the county palatine of Cheſter was . 
that the Court was holden before the chamberlain, vice— 
chamberlain, baron or the deputy of the baron, and that at a 
Court before the baron's deputy he {poke contemptuous words of 
him, whereupon he ſuſpended him from his practice, & quod 
non aliter amotus fuit; upon exceptions offered to the return, 
the Court held it good cauſe of ſuſpenſion, and ordered a fub- 
miſſion to him who received the affront in open Court before he 
ſnould be reſtored. Vent. 331. Trin. 30 Car. 2. B. R. Parker's 
Caſe. | | 
Carth. 770. 3. Mandamus was awarded to reſtore Dr. L. to the office of 
8 archdeacon of Saliſbury, and returned 9d nan fuit debite eleflus ; 
Caſe S. C. and argued to be bad, becauſe a negative pregnant, but it ought 
and P. but to be non fuit electus, ut dicitur. 1 Sid. 209. 210. but per 
ys _ 't Cur, it is good; for the writ recites licet fuit devite eletus, aud 
b-:1eriohiave the return is a direct anſwer, and fo held at the end of the 
made a se-. Cafe reported by Siderfin, 12 Mod. 2. Mich. 2 W. & MI. The 


L ral re tuin King v. Lambert. 
IE. nun- 


quam u t electus in offcium, 2withext ſaying debite. “ Now fuit clectut is a good return to a man- 
d. mus ; but to ſet forth that a burgeſs is præfectas & juratu, which is no more than that he is pre- 
ſer ed and (worn to that office, is not good. 11 Mod. 174. Paſch. 7 Anne. B. R. The Queen v. 
Cor por ation of Cornwel.———-—: S. P. ayd a Caſe was over-ruled that had been adjudged contrary. 
Gtdb. 195. Hill, 4 Geo. 2. B. R. The King v. Ward. 
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4. To a mandamns to reftore A. to the oſſice of common- 
council- man of the city of Briſtol 3 articles were returned; and 
to the firſt article it was objected that it was inſufficient, the 
matter therein contained being no ground for a disfranchiſe- 
ment, or if it was, it is not ſufficiently alleged; for it is only 
faid that A. wrote ſuch a letter, but not that it was ever publiſhed, 
and the writing only if never publiſhed cannot be any ſcandal 
and to the ſecond it was objected that it was altogether uncer- 
tain it being only alleged, that he threatned the mayor and alder- 

L 211 J men, and it does not appear by the return that there are any al- 
dermen in Briſtol, or that he uſed any particular force; and as 
to the third, that it is very trivial; for nothing is pretended by 
it, but a regugſt made by A. to bring the common council book before 

the lord lieutenant ea intentione Sc. which was never granted, 
and for ought that appears to the contrary, this requeſt might 
have been made by the majority of the common council; then 
it was inſiſted that there cannot be any cauſe to disfranchiſe a“ 
meniber of a corporation, unleſ it be fer a thing done which works 
to the deſiructian of the body corporate, or to the deitruction of . 
liberties and privileges thereof, and not any perſonal offence 
from one member to another, and of that opinion was the 
whole Court whereupon A. had a peremptory mandamus to 
reſtore him, the cauſes returned being altogether inſuthcient to 
remove him. Carth. 173. to 176. Hill. 2& 3 W. & M. B. R. 
Sir Thomas Earl's Caſe. | 


- $. The rule that all the matter contained in the return 15 1 be 
| taken 


Mandamus. 


taken as true, will not hold where it appears judicially to the 
Court to be falſe; per Cur. Skin. 294. Trin. 3 W. & M. B. R. 
The King v. City of London in Sir William Smith's Caſe. 

6. Nothing is to be intended in the return to a mandamus; 
Holt Ch. J. Show. 282. Mich. 3 W. & M. in Caſe of the King 
v. Evans. 

7. A charter had the following clauſe, viz. That any officer to be 


ehoſen Oc. non diutius remanebit in officio S quam infra burgum 


pred. vel libertat. & francheſras inde cum tota familia 1nhabitabit 


&c. A. was a foreigner and was choſen one of the common council 
(our of which the bailiff muſt be choſen) and afterwards was 
choſen bailiff but being refuſed to be ſworn brought a manda- 
mus to be ſworn and admitted bailiff ; per Holt Ch. J. the de- 
fendant ought to have returned this ſhecial matter and not (as he 
had done) non fuit electus. Carth. 227. Paſch. 4 W. & M. 
B. R. Vaughan v. Lewis. | 

8. In caſe of a mandamus to a corporation it is uſual for the 
mayor to ſign it, though not legally neceſſary, therefore let him 
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Neither 
hand or fal 


is neceſlary, 


ſign it; per Holt. Comb. 324. Paſch. 7 W. 3. B. R. T he King but for falle 


v. Mayor &c. of Colcheſter. 


azainſt the corporation or the procurer; per Holt Ch. J. Comb. 422. Hill. 9 W. z. 


return, ac* 
tion lies 


B. R. Lid- 


dleſton v. Mayor of Exeter.—* S. C. and P. 12 Mod. 126, For before the ſtatute of Vork, the ſhe- 


7: need not have let his hand to any return. 


9. A mandamus was directed majori, ballivis & omnibus 
principalibus burgenſibus burgi de A. (except R. and S. ) ſetting 
forth the conſtitution and that R. and S. were capital burgeſſes 
choſen by the commonalty to ſtand and ſerve for mayor for the 
enſuing year; and that they were to chooſe one of them, ideo 
they were commanded to elect one of them accordingly ; they 
returned the flatute 13 Car. 2. . 2. cap. 1. and that within 20 
years, prox. poſt. 2 March 1663. R. and S. fuerunt electi bur- 
genſes principales, and within a year before their election had not re- 
cerved the ſacrament, per quod elefis eorum wvacua devenit & non 
ſunt principales burgenſes 3 and this return was held naught: 
iſt. The Court conſidered it without the laſt words, (et non) 
& c. and as to that the Ch. J. ſaid, the eurit ſuppoſes them to be 
burgeſſes, and ſo the Court muſt intend them, and this is not an- 
ſwered by the ſpecial matter of the return, which ſhews only 
that he was once elected, and that was a void election; whereas 
he might qualify himſelf and be choſen again, and here is no- 
thing to exclude the intendment of a ſubſequent election, which 
is according to the ſuppoſal of the writ. 2dly. The Court con- 
ſidered it with the laſt words, and held the (et non ſunt prin- 
cipal' burgenics &c.) to be only part of the concluſion or in- 
ference ; and the Ch. J. ſaid, the law requires the moſt exact * 
certainty in theſe caſes; becauſe the party cannot traverſe nor 
interplead, and it is not enough to offer a matter, ſo that the 
_y may be able to falſiſy it in an action; but the matter mult 

e fo alleged that the Court may be able to judge of it and deter- 

2 | 5 mine, 


Carth. 499. 
* The rea- 
ſon why 2 
return to 2 
mandamus 
requires the 
rimoſt cer 
tainty, the 
law allows 
of, is not 
only that the 
party may 
have ſuffici- 
enttoground 
his action 
upon, if 
falſe ; but to 
the end the 
Cour! might 
know what 
judgment to 
give upon 
it, in caſe it 
were demur- 
red upon, 
and becauſe 
it cannot be 
helped by 
pleading, 
per Holt 
Ch. J. 12 
Mod. 401. 
Paſch. 12 
W. 3. The 
King v. Vill 
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de 1 mine, whether it be a ſufficient cauſe, or not; if the matter ſet 
— lte o forth in this return, had been fo alleged in a plea in bar, the 
be kept to plaintiff might have replied a ſubſequent election; ergo, this 


the /ame return is incertain; for there might have been a ſubſequent 


and, election. 2 Salk. 432, 433. Paſch. 12 W. 3. B. R. The King 


fince the 
— Arne. 205, 
as be fore,— 


10 Mad. 103. Mich. 11 Anne. B. R. in Caſe of the Queen v. Mayor &c. of Pomfret. | 


v. the Mayor &c. of Abingdon. 


10. If a mandamus, alias & pluries be iſſued, a return in 
ſtrictneſs ought to be to the pluries ; becauſe the party is in 
ſome ſort of contempt for diſobeying the two firſt writs ; yet if 
there be no damage to the party a return to the original manda- 
mus may be filed. 11 Mod. 265. pl. 4. Hill. 8 Anne. B. R. 


Anon. 


toon clerł two exceptions were taken; iſt. That they ſaid hat 
ſuch a year of Queen Elizabeth, and lang before they were a corpora 
tion; and fo did not int. tle themſelves by preſcription, which is 


ever time out of mind. 2dly. It is not returned that the town 


clerk was actually choſen annually, but only that he was annuatim 
eligibilis, whereas time and uſage are neceſſary to preſcription. 
The firſt exception was difallowed, becauſe it was only failing 
in matter of ſurpluſage; but the Court held the ſecond excep- 
tion good; for the office of town clerk is an office for life, un- 
leſs reſtrained by charter or preſcription which ought to be ſhewn 
upon the return, but this is not done; beſides, though he be 
annuatim eligibilis, he may continue town clerk, and will do 
ſo till they chooſe another ; but this does not appear to be done, 
the exception therefore 1s good for both reaſons. If the return 
had been eligibilis pro uns anno tantum his office would have ex- 
pired at the end of the year, whether they had choſen another 
or not, but otherwiſe as this return is. 10 Mod. 146. Hill. 
11 Annz. B. R. The Queen v. the Corporation of Durham. 
12. A repugnant and contradictory return is naught. 10 Mod, 
10). Mich. 11 Annz. B. R. The Queen v. Mayor &c. of 
Pomfret. | 
» $id. 286. 13. It is no good return that the office is full of another perſon ; 
Care's fora mandamus * gives no right, it only puts the party in a way 
to bring his action and try his right. Gibb. 195. Hill. 4 Geo. 2. 
B. R. The King v. Ward. 5 | 
14. Upon a mandamus for a deputy regiſter of the Spiritual 
Court it was returned, that there was a conteſt before the 
delegates for this office not yet determined, and for that reaſon that 
the delegates had inhibited the defendant not to admit any perſon 
whatſoever to the ſaid oſſice, before the ſaid ſuit was determin- 
ed; but the return was held not good. Gibb. 195. Hill. 
4 Geo. 2. B. R. The King v. Ward. 


(S) Re- 


11. To the return of a mandamus 7s refore H. to the office of 


9) 


r 


ll ; 


ay 


wes 


-ual 

the 
that 
fon 
nin- 


Hill. 


] Re- 


Mandamus. 


(S) Return. By whom it muſt be, or may be 
made, and when, 


. 4 Mandamus was granted to the mayor &c. of Norwich; 

it was moved, that the /en/e the mayor differed from the 
majority of the corporation, and that he would execute the writ, 
whereas the corporation avere for returning an excuſe & c. And they 
prayed, that the mayor might be ordered to deliver the writ to 
the reſt of the corporation; fed non allocatur; for he is the head 
and principal, and take your courſe againſt him. 2 Salk. 432. 
Hill. 11 W. 3. B. R. The King v. the Mayor &c. of Norwich. 

2. Mandamus was to the mayor, bailiffs, and burgeſſes, of the 
bea of Abingdon 5 the mayor made a return, and brought it 
into the Crown-office, intending to move to have it filed; and 
now a motion was made to ſtay the filing of it, upon ſuggeſtion, 
that this return was made by the mayor, and minor part of the 
bailiff and burgeſſes, and againſt the conſent of the greater num- 
ber, who would have obeyed the writ, and therefore they prayed 
they might diſavow this return and put in another. And per 
Holt Ch. J. where a writ is directed to a ſingle officer, as a ſhe- 
riff, and a return is made by a ſtranger without his privity, he 
may any time that term, whercin the writ 1s returned, come in 
and diſavow it, but not after the term. Dy. 182. But in this 
caſe, where the writ is directed to ſeveral, and the mayor, who 
is the moſt principal and proper perſon, returns and brings in 
the writ, it is not fit that we thould examine upon aſſidavits, 
whether there was the conſent of the majority: we will take it, 
and leave you to puniſh the mayor for this miſdemeanor if he 
be guilty; for it is a great crime, which will not only merit a 
heavy fine, but a peremptory mandamus will be granted, if the 
return be falſified. If they were all equal parties, this might be 
another caſe : the return was filed, and at the ſame time leave 
was given to file an information againſt the mayor. 2 Salk. 
421. Mich. 11 W. 3, B. R. The King v. the Mayor &c. of 
Abingdon. 


of Abingdon. 
o n good. Comb, 41. Hill. 2 & 3 Jac. 2. B. K. Powell v. Price. 


3. 9 Anne. cap. 20. f. 1. Where any writ of mandamus ſball 
ſue to admit or reſtore any burgeſſes or officers of corporations, ſuch 
perſons, who by law are required to make return, ſhall make their 
return to the firft writ of mandamus. 

S. 6. It jhall be lawful for the Queen's bench, courts of ſeſſions 
of counties palatine, or the grand /efſions in Wales, to allow to 
fuch perſons, to whom any writ of mandamus ſhall be directed, or to 
the per/ons who ſhall proſecute the ſame, ſuch convenient time to make 

| | a return, 


1212 


If the re- 
turn of 2 


[ 213 J 
mandamus 
be made by 
a mayor, the 
Court can- 
not refuſe it, 
becauſe he is 
the principal 
officer to 
whom it is 
directed. 
Carth. 499. 
Mich. = 
W. 2. B. R. 
The Caſe of 
Abingdon 
town. 
Return 
ought to be 
by the mayor 
with the 
conſent 0 
2 
part of the 
corporation, 
12 Mod. 
303. Mich. 
ii W. 3. 
The King v. 
the Borough 


Mandamus directed to the mayor and burgeſſes, but returned only by the mayor 


In caſes 

which are 
not within 
this ſtatute, 
a rule may 
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213 1 Mandamus. 
now be 4 return, reply, rejoin, or demur, as to the ſaid Courts ſhalt 


made bor N . 

the return of ſeem Juft. | 

a mandamus at a day certain. Gibb. 4. Mich. r Geo. 2. B. R. The King v. the Ruſſia Com- 
pany.— A rule was made, that where a mandamus wert ae 40 miles, the return thall be at leaſt 


15 4%, and where under 40 miles 8 days atleaſt. 11 Med 64. Mich. 4 Ann. B. R. Anon, 


4. 11 Ces. 1. cap. 4 f. 9. Where any writ of mandamus ſpall iſſue 
ent of the King's Bench, in any of the caſes mentioned in this act, the 
perſons, to whom ſuch writ ſhall be directed, ſhall make their return 
to the firſt Writ. : 


(T) Return ?raver/ed, and of taking Iſſue on it, 


2 Mod. ror. 1. 9 Anne. A S often as any mandamus fhall iſſue out of the 

— = ga cap. 20. ſ. 2. King's Bench Sc. and a return ſhall be made, it 

r Hall be lawoful for the perſons ſuing ſuch mandamus to plead to, or 

of Carhile. {raver/c all, or any material facts contained in the return to which 
the perſons making return fhatl reply, take i ſue, er demur ; and ſuch 
proceeaings foall be had therein, as might have been had, if | the per- 
Fus juing ſuch writ had brought their action on the cafe for a falls 
return; and i 1ſſue ſhall be joined on ſuch preceedings, the perſaus 
fuing ſuch writ may try the ſame in ſuch place as an iſſue joined in 
fuch actian on the caſe might have been tried. | 


* > 
_mz” 
P , 


L 214 (U) Return. II or falls, or no Returns, Tow 
| | puniſhed. | 


1.4 N caſe of a mandamus out of Chancery, . attachment lies 
for not returning it ii the pluries, becauſe that is in nature 
of an action to recover damages for the delay; but upon 4 
a mandamus out of this Court, the firſt writ ought to be re- 
turned; yet an attachment is never granted without a peremptory 
rule to return the writ, and then it goes for the contempt. And 
a peremptory rule was made. 2 Salk. 429. Hill. 9 W. 3. B. R. 
Mayor of Coventry's Caſe. / | 3 
2. A mandamus was returned, and there was neither the 
hand of the mayor, or feal of the corporation to it; and per | 
Cur. it is well enough without it; before the ftatute of York, 
the ſheriff need not have ſet his hand to any return. If the re- 
turn be falſe, you may bring your acfian againſt the whole buy 
politick, for making a falle return, and againſt a peculiar perſon for 
procuring a falſe return. 12 Mod. 120. Trin. 9 W. 3. Lydſton 
v. Mayor and Bailiffs of Exeter. 
Iafrivelows 3. If an officer make an illegal return, he ſhall be amerced, 
eee » z end we will nat allow him to quaſh the ill return and make another; 
purpoſely to and if upon diſallowance of one return, he makes a ſecond bad, 
avoid the an attachment ſhall go; per Holt Ch. J. 12 Mod. 410. Trin. 
guftice of 12 W. 3. Anon. 


the Court 
an attachmens ſhall go, & Med. 336. Mich. 11 Geo, The King v. Robinſon. 


. 


n r 6 EN 
* 2 2 Y Es ' „ 5 
4 1 n . * * 


4. In- 


Mandamus. 


4. Information againſt the defendant, late major of the Bath, 
for a falſe return to a mandamus for electing a /9wn clerb in the 
room of Buſhel; the return was, that before the coming of the 
writ J. S. had been duly choſen and ſworn into the office ; it ap- 
peared upon evidence at the trial, that the right of election was 
in zo of the common councilmen, that they were ſummoned by 
the mayor, and that 28 did meet ; that there were 3 candidates; 
that one of them had 2 votes, and another had 13 votes, and 
that the 2d had the mayor and 12 more votes for him; and that 
the mayor pretending he had a cafi:ng-vete declared his man duly 
choſen, and at another Court ſwore him; it was ruled by Holt 
Ch. J. that the copy of the writ, and return of it in the Crown- 
office, is ſufficient evidence to prove this to be the mayor's re- 
turn; that though it is requiſite to deliver the writ to the 
mayor, as being the head of the corporation, yet it is not ne- 
ceſlary to prove the delivery of it to him, no more than it is to 
prove the delivery of a writ to the ſheriff; that the mayor or 
any other ofhcer of a corporation, hath of common right no 


caſting vote; it is true ſuch a thing may be either by preſcription 


or charter; that if there is an equality of votes, and they can- 
not agree, they muſt be brought up in contempt, and be com- 
mitted till they do agree, that is till a majority do agree; that 


an action for a falſe return may be brought againſt all the cor- 


poration, or any particular member thereof. The mayor was 


found guilty. Nelf. Abr. 1155. Mandamus (D) pl. 13. cites 
Mod. Caſes 152. The _— v. Chapman. 


5. 9 Anne. cap. 20. / 3. If damages be recovered by virtue of 
this af, again}? any perſons making a falſe &c. return to the ꝛurit, 
they ſhall nat be liable to be ſued in any other action for making ſuch 
return. 

6. Where a mandamus was directed to the church-wardeng 
of W. to reſtore A. to the office of ſexton, and ſerved upon the 
late church-wardens after their office was expired, and a rule 
being made to ſhew cauſe why an attachment ſhould not go, for 
not obeying the mandamus, and the whole matter being diſ- 
cloſed by athdavit, the Court allowed as a good reaſon for their 
not returning the writ, that hey, at the time of the writ delivered 
to them, were not church-wardens, 3 New. Abr. 541. cites 
Trin. 5 Geo. 2. The King v. Wrexham Church-wardens. 

7. If an attachment iſſies for not returning a mandamus, and 
the feriff who is to ſerve the proceſs, makes bail thereupon, 


granted againſt him; for theſe are not like attachments in Chan- 
cery for want of an anſwer, which are only as attachments of 
proceſs, but are writs on contempt, in nature of executions, 
and ſo not bailable by the ſheriff, 3 New. Abr. 542. Mich. 
9 Geo. 2. The King. v. Baſkerville, ſheriff of Shropſhire. 


(W) Per- 
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this is ſuch a miſdemeanor, for which an attachment will be [ 218 } 
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Mandamus. 


(W) Peremplary Mandamus; granted in what 


Caſes. 


1. MJ Andamus to reſtore Sha to the place of one of the bur- 


geſſes of Wilton, and after argument on both ſides a. 


peremptory mandamus was granted; becauſe the crime for 
which they removed him, vas nt well alleged in the return, 
12 Mod. 112. Hiil. 8 W. 3. The King v. Shaw. 

2. An ai: was brought fr a falſe returu, and a verdlict was 


— 


sr the plaſntiꝶ, and a peremptory mandamus was moved for and 


Fe if a uri: 
of error had 
beenbrouglit 
it would not 


ſtay the pe- trial would have been granted for refuſing evidence. 


re mptory 
m2ndamus. 


oppoſed, becaute it was a hard verdict &c. And per Holt Ch. J. 
when an action is brought for a falſe return, and that is falſi- 
tied, we cannot refuſe a peremptory mandamus. Sed nota, this 
motion cannet be made till 4 days are paſt after the return of the 
Paſtea; becauſe the defendant has fo long to move in the arreſt 


of judgment. 2 Salk. 430, 431. Prin. 11 W. 3. B. R. Buckly 
v. Palmer.—Paſch. 12 W. 3. B. R. The Caſe of the City of 
Exeter. 


3. A bill of exceptions being mentioned in time or not is no 
cauſe to ſtop a peremptory mand»mus. But if a lien for a 


new irial had been made, it would have hinder'd it, and a new 


| II Mod. 
75. Trin. 7 Ann. B. R Wright v. Sharp. 


Mod. 175. Trin. 7 Ann. B. R. in Cate of Wright v. Sharp. 


See A) pl. 
10. Dean 
and Chapter 
of Dublin 


v. Dowgatt. 5 


5 Mod. 314. 
S. C.-— 
Sid. 31. 
Town-clerk 
of Nottinz- 
ham's Cale, 


4. 9 Anne. cap. 20. ſ. 2. enacts, That where any mandamus 
ſhall ijue lo admit or re/"gre any burgeſſes Wc, and a return Shall be 
made, and a werdi? & found for the perſons fuing ſuch mandamus, or 


judgment be given Vr them, a peremptory mendamus fhall be granted 


without delay, as if ſuch return had been adjudged inſufficient. 


(J) Exceplions to the Writ, and at what Time. 


1. NSE Kc. in C. B. upm a falſe return of a mandamus, and 
ron a demurrer to the declaration the plaintsff had judg— 
ment, and the Court of B. R. was moved for a peremptory man 
domus, but it was denied; for, per Holt Ch. J. every manda- 
mus recites the fat prout nobis conſtat per recordim ; and aſk'd, how 
can we ſay that in this caſe we can not take notice of the records 
in C. B. And ſaid, that they might have brought their action in 


B. R. 2 Salk. 428. Mich. 8 W. 3. B. R. Anon. 


2. Upon a motion to ſhew cauſe why an attachment ſhall not 


go for not making a return to an alias mandamus, it was excepted 
to the writ, becauſe the clauſe (vel * nabis fignificetis ) is 
emilted, and ſo it is a peremptory writ without the liberty of be- 


ing heard; and for this cauſe they would have excepted to 6 
i WI II; 


„„ $09. HO. -« 


l 
* 


75 
he 
lh 


ed 


| the 
rit, 


Mandamus. 


writ, but the Court would not allow it, and /aid that they might 
male a return, and then except to the writ ; for they have nothing 
before them *till a return; and ſo they directed in the caſe of 
Sr. Jozn's COLLEGE IN CAMBRIDGE, and tho' ng pluries had 
iid in this caſe, yet per Cur. in extraordinary coſes, where they 
are ſatisfied of the irregularity and diſorder of the place, they 
would require a return to an alias. And after, the Court or- 
dered them to take a pluries with the uſual clauſe, and diſ- 
charged the rule, and gave time to make the return. Skin. 66g. 
Mich. 8 W. 3. B. R. The King v. Owen. | 

3. Mandamus to the juſtices in ſeſſions in the county of W. to 
admit one Peat to the oath of allegiance, and to ſubſcribe the 
declaration according to the act of toleration in order to qualify 
him to teach in a diſſenting congregation, and it was granted; he 
6ught to ſuggeſt whatever is neceſſary to intitle him to be admitted, and 
if that be not done, or if it is falſe, it will be good matter to re- 
turn on the mandamus. Nelſ. Abr. 1148. Mandamus (A) pl. 46. 
cites Mod. Caſes 310. Peat's Caſe. 


(Y) Judgment. And what ſhall be recovered. 


1. 9 Ann. cap. L. Nacts, That F on a return to a writ of manda- 

20. ,. 2. mus a verdift be found for the perſons ſuing the 
mandamus, or judgment be given for them, they ſhall recover their 
damages and colts to be levied by capias ad ſatisfaciendum, feeri 
facias, or elegit; and in caſe judgment ſhall be given for the perſons 
making /uch return, they ball recover colts. 


(2) Diſcretionary Power of the Court in granting 
or refuſing 7. 


1, Qlnce the ſtatute 11 Geo. 1. for obliging corporations to 

_ elect officers, it hath been held, that this Court has a diſ- 
cretionary power of refuſing a writ for that purpoſe, but ma 
firſt receive information about the election, and if diflatisfied 
about the right, may ſend the parties to 75 it in an information. 
3 New. Abr. 540. Hill. 8 Geo. 2. The King v. the Mayor and 
Purgeſſcs of Tintagel in Cornwall. 
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216 Manor. 


(1. A Man cannot make a manor at this day, tho' he makes a 
Br. Com- 


Priſe &. pl. Becauſe tho? he may create a tenure, yet he cannot create a court; 


n (A. 2) Incident to it. What. 


a ae eas ne hos et? * "OO Ek n 
U r n 


Manor. 


(A) How it may be. 


gift in tail reſerving a tenure and fuit to the Court, 
Ti 3 for a Court Baron cannot be without continuance time out of mind. 
33 H. 8. Brook Nient Compriſe. 31 & ibidem 34, 35 H. 8. 
Brooke Tenure 102. ] 

2. The King cannot create a manor at this day. Arg. Show, 

142. cites Le. 26. Paſch. 27 Eliz. C. B. Marſh v. Smith. 
3. A manor may be tho' but oe tenant. As if all the lands 
which are held of the manor eſcheat to the lord, except the 
lands of one tenant, this tenant holds the lands of the lord of the 
manor z and the ſeigniory between him and his tenant is not 
extinct ; but it remains. Per 3 juſtices. And. 257. Trin. 30 

5 Eliz. in Caſe of Long v. Hemming. 


1. TT was doubted whether a manor, quatenus a manor, 
| has a Court Baron to hold pleas; it is true, it has eo 
nomine a Court-Baron to have ſuit ; but it was doubted, whether 
to hold plea without preſcription. 12 Mod. 494. Paſch. 13 W. z. 
Holm v. Hunter. 5 


b., cn. (B) What Thing may be Parcel of a Manor. 


priſe &c. pl. 
23. & 26. 


cites S. C. LI. AN annuity cannot be parcel of a manor. 22 E. 4. 44. 
Jo. 235: Br. [2. A rent ſect may be parcel of a manor. 22 Aff. 53.] 
. ir. (3. A rent ſeck may be parcel of a manor; for it may ive 


cites S. C. a gecd commencement. For perhaps, the lord releaſed to the 


—Jo. 234- tenant the ſeigniory reſerving the rent, or the | mount 
Fawlkner v. gap, eſe 8 , ord para 


Bellingham, Purchaſed the demeſne, in which caſes the rent is parcel of the 
—N; rent manor. 31 Afl. 23. adjudged. 

gan be par- 

cel of a manor, But rent ſervice. Per Popham ſollicitor. Arg. Mo. 166. If a me/rally bt- 
cemes a rent by ſurpluſage, thoſe that are now ſeck and ſometimes were ſervice are part of the 
manor ; but a cent charge cannot be part of a manor, Co. Litt. 150. b. 


A rent [A. So before time of memory, the lord might alien parcel ef 


ow — the manor to hold of the lord paramount referving to himfelt 
5 a certall 


| Manor, 21 7 


a certain rent, and this rent d always after to paſs with the ma- cel of a ma- 
nor; this ſhall be parcel of the manor. 22 Aſſ. 53. per 'Thorp.] — The 
ſhewing that the bailiffs of the manor had always received it as parcel of the ſaid manor; and as 
bailiffs of the ſaid manor had accounted for it as pareel of the ſaid manor; and that the leſſees 
of the ſaid manor had enjoyed the ſaid rent as parcel of the ſaid manor. Adjudged that this 
would have been good matter to induce a reputation to have incorporated the ſaid rent with the 
manor. Le. 15. Paſch. 26 Eliz. B. R. Foreman v. Bohun. No. 190. S. C. debated but no 
judgment. — 4A rent charge by pre/cription may be parcel of a manor, and may paſs without 
the words cum pertinentiis ; as of rent charge granted with the manor to one coparcener, for owelty 
of partition; per Mead and Wyndham J. But Anderſon and Fenner ſerjeants contra. Godb, 3. 
pl. 4. Paſch, 22 Eliz. in C. B.—lt is a good title in aſſiſe of rent, that the plaintitf and all lords 


* of the manor of D. have been ſeiſed of the rent time out of mind, as parcel of the manor; per Hill, 
t. to which Hankford agreed, Br. Titles, pl. 11. cites 12 H. 4. 8 
[2 [5. Se between two coparceners upon partition of two manors — 2 
g a rent for equality may be aſſigned to one with a manor, and F. ie g. 
this rent has ſo continued time out of mind in the hands of the C. and yet 
lords of the manor, this rent ſhall be ſaid parcel of the manor, it is a rent in 
Fo 22 Aſſ. 53.] 4 
6. A caſtle may be parcel of a ſeigniory. Br. Brief, pl. 165. 
bot cites 7 H. 6. 36. It may be parcel of a manor. Br. Com- 
uk priſe &c. pl. 35. 
. 7. In ſcire facias to execute a fine of the manor of D. or 


hundred of Pole demanded judgment of the writ; for the hun- 
3 dred is parcel of the manor, and becauſe the fine was as above, 
and he cannot vary from the fine, the writ was awarded good. 
Brook ſays, and fo ſee it is admitted, that a hundred may be 
parcel of a manor, but it ſeems, that it may be appendant to 
the manor but not parcel. Br. Variance, pl. 84. cites 72 H. 
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8. In quare impedit it was greatly argued, if an advorzyſon 8, Maes it. 
as e may lie in tenure ; and if it may be parcel of a manor, or only pl. 4. cites 14 
ether appendant; for it ſeems to me, that it may be parcel appendant, & 8 and j 
3. a ek 9 
N.3 uy net properly parcel. Br. Compriſe &c. pl. 34. cites 5 H. 7. ſee 8 H. 7. 1. 1 
38. | that Leet 1 
| may be parcel of a manor. | . 
þ 9. Tithes cannot be parcel of a manor, and tho' the King has [ 218 } "3 
. tithes, he has them not as a lay-fee. Cro. E. 293. Hill. 35. 5: ©. cited 4 
Eliz. B. R. Sherwood v. Winchcomb. : Cro. E. 599. 1 
F 44] | But to have 15 
. ] . decimam 10 4 
J. TJ garbam, or cumulum garvarum ſeu granorum of all his tenants within his manor may be parcel, 14 
y _ Crs E. 5 Mich. 9). 39 & 40 Eliz, B. R. Pigot v. Herne. Ley. 45. in Stephens's Caſe. 9 
to the | We 
mount 10. Catalla felonum cannot be parcel of a manor. Cro. E. 293. i 
| of the dherwood v. Winchcomb. 1 
II. A vicaridge may be well parcel to a manor; per Coke || 
Ch. J. 3 Buls. 91. cites > | 
* 0 12. A warren is not parcel, nor any member of a manor, i 
wy | ut it may be appertaining, but that is by preſcription. Cro. E. 10 
547. Hill. 29 Eliz. C. B. in caſe of Bowlſton v. Hardy. 8 1 
,arcel of 13. A manor may be * parcel of a manor, and held of another $. P. Br, 9 £ 
 himſe manor, as 32 H. 6. 9. 13 H. 7. 19. b. 6 E. 3. quare impedit. Cy y 4 
a Certall 34. And that by the 2/cheat of the manor it is become parcel of : 1. 9. 9 
'T.:2 the i 
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218 Manor. 


2 the manor again, and then ceaſes to be a manor; for by the ef. 
of Mar, v. cheat the ſervices are extinct, and by conſequence, the manor 
Smith, cites eſcheated remains only to be a manor. But Court Baron cann;t 
— eee be held after the eſcheat, but a Court only; for as without tas 

- franktenants it ceaſes to be a manor, ſo if it wants ſerwces ; for 


mor may be -, ; . . 
parcel of it mult be part in demeſne and part in ſervice. Yelv. 190. 


another ma- Mich. 8 Jac. B. R. The King v. Staverton. 


nor, yet it 
can net be parcel of another manor and both to be in eſſe at the ſame time; for being liberties and 


franchiſes of the fame nature non poſſunt ſtare inſimul. And a fortiori, ſuch manor held by copy 
of another manor cannot be 2 manor to hold a Court Baron; for he can have no franktenants to 


hold of him; for a copyhold manor is not capable of an eſcheat of frecheld. For that which comes 
inſtead of another, ought to be of the ſame nature, and then the freehold eſcheated, ſhould be 


copyhold which is repugnant and impoſſible. Yelv. 191. The King v. Staverton. 


14. It ſeems that lands held of one manor cannot be given to be 
held of ansther manor ; but lands which are parcel of any. manor 


may; per Windbam J. Godb. 101. pl. 118. Mich. 28 & 29 


Eliz. C. B. 


(B. 2) Appendant, What may be Appendant to a 


anor, 


T. Franchiſe may be appendant to a manor, and may paſs 

by a feoffment thereof cum pertin. Contra of a franchi/c 

in groſs, which a man has by grant; for this cannot be granted 
over. Br. Quo Warranto, pl. 6. cites 6 E. 2. 7. It. Canc. 

2. A vicarage may be appendant to a manor z per Coke, who 

ſaid, he had ſeen one ſo. But 5 R. 2. Quare Imp. is adjudged 

contra. Roll. R. 237. Mich. 13 Jac. B. R. in Caſe of the king 


v. Bp. of Norwich. 


(C) Nhat fhall be ſaid Parcel of the Manor. 


Arif A. has [I. THE land held in fee of a mancy is not parcel of the manor; 
eee in but the rent and ſervices iſſuing out M it are parcel of the 
> 57 manor. Brook Manor. 2 Collect. in abridgment. 22 H. 6. 53. 
Beldi lands : 


of the ſame manor in ; 
manor, and in demanding of the manor, 


the county of D. by rent and ſervices, this rent and ſervices are parcel oth 
he ſhall demand it in the counties of W. and D. where he ſhall 
make ſurmiſe- Br. Manor, pl. 2. cites 22 H. 6. 53. Br. Eſtopple, pl. 2. cites S. C. 

S. P. Br. Compriſe, pl. 30. cites 8 E. 4. 20. S. P. But per Eyres J. The ent 
L 219 3 may be parcel of the ma nor, and ſo may the ſervices, tho“ the land is frank- fee, and 
whatever is holden of the manor is not part. 12 Mod. 13. Parker v. Winch. —— Nothing is p47 
of the manor but demeſnes and ſervices, and mot the lands of the tenants, and the infranchiſement 
only alters the manner of their tenure, Hard. 131. in Caſe of Rich v. Barker. 


2. Tenant in tail of a manor diſcontinues 3 acres thereof for his 
life, and after diſcontinues the manor, the iſſue, in fermeden of the 
manor, 1 make an exception of the three acres; and therefore it 


ſeems that it is parcel of the manor in reverſion ſevered 1 
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the time, but quzre, if it be not only parcel of the manor in 
right, and not in reverſion nor in poſſeſhon. Br. Compriſe, 
pl. 36. cites 19 E. 2. and Fitzh. Bre. 845. 

3. If a manor and 200 acres of land deſcend to two parceners, 
who make partition, and one has the ſaid 200 acres, and the other 


Var the manor and 10s. rent per ann. for equality of partition, 


which 10s. has gone with the manor time out of mind &c. 
Inaſmuch as this was an antient partition, there, whoſoever has 
the manor, ſhall have the rent, and ſo it ſeems, that by the con- 
tinuance the rent is become parcel of the manor. Br. Partition, 
pl. 37. cites 22 Aſſ. 53. per Thorp. f 

4. If a manor be held of another manor, and after eſcheats, this 
i, parcel of the firſt maner, and the name is not altered by it. 

Br. Compriſe &c. pl. 32. cites 32 H. 6. 9. and Fitzh. Barre. 

5. If a leaſe for life, or gift in tail, is made of parcel of the — 
manor, there during this intereſt the land is not parcel of the ä 
manor in poſſeſſion; but the“ reverſon is parcel of the manor. H. 6. 19, 
Br. Compriſe &c. pl. 19. cites 7 H. 7. 8. — 


&c. pl. 27 cites Lit. chapt. of attornment fol. ultimo accordingly, and that an entry into the manor 
is no diſleilin of the parcel leaſed, if the leſſee be not ouſted; and ſo it ſeems that it does not paſs 
by a grant of the mavor ;; for it is ſevered for the time. Lands in leaſe for years are not parcel of 
the manor during the continuance of the leaſe, but the reverſion thereof is parcel. Per Cur. 5 Mod. 
246. Winter v. Loveday. Ibid. 379. 382. S. C.—* S. P. and by the grant of the marior the 
reverſion paſſes by attornment of the donee or leſſee. Co. Litt 324, b. But if the lord makes a 


kit in tail or leaſe tor lite of the whole manor, excepting Black-acre parcel of the demeſnes of the 


manor, and after he grant away his manor, Black-acre ſhall not paſs; becauſe during the eſtate 
tail, or leaſe for lite it is ſevered from the manor. Co, Litt. 324. b Aud fo note a diverſity, 
that a rever/ion of part may be parcel of a manor in poſſeſſion; but a part in poſſeſſion cannot be 
parcel of the reverſion of a manor expectant upon any eſtate of freehold. Co. Litt. 325. a. 
But if a man makes a /ea/e for years of a manor, excepting Black-acre, and after grants away 
the manor, Black-acre ſhall paſs ; becauſe the freehold being intire, it remains parcel of the manor, 
and one præcipe of the whole manor tall ſerve. Co. Lit. 325. a.—Whereas in caſe of the gift in 
tail, or leaſe tor life excepting any part, there muſt be ſeveral writs of przcipe, becauſe the free- 
hold is ſeveral. Co. Litt. 325. a. Pl. C. 103. b. Arg. in Caſe of Fulmerſtone v. Steward, 


6. And where diſſeiſin or feoffment upon condition is made 9 
parcel of the manor, this is not parcel of the manor till a regreſs. 
Br. Compriſe &c. pl. 19. cites 7 H. 7. 8. 

7. Infra manerium is within the proper lands of the manor, 
and not the tenancy. Ben. 112. Marg. Mich. 3 & 4 Eliz. 

8. Lord, meſne and tenant; meſue purchaſes the ſeigniory, 
and afterwards purchaſes the tenancy; now the tenancy is be- 
come parcel of the manor. Savill. 21. Paſch. 24. Eliz. Hutton 
n Gifford. _ 

9. Advowſen appendamt, as the ſoil upon which the church is 
built, is parcel of the manor; per Anderſon Ch. J. Le. 28. 
Paſch. 27 Eliz. C. B. in Caſe of Marſh v. Smith. 

10. If I grant Black-acre (which is parcel of the manor of 
D.) and the manor of D. there Black-acre ſhall paſs as par- 
cel of the manor ; per Anderſon Ch. J. who ſaid he could ſhew 
an authority, which Periam J. granted; becauſe it inforced the 
firſt grant. Godb. 130. Mich. 28 Eliz. C. B. in Caſe of Green 
v. Harris. 

11. Land incroached out of the waſt of a manor is {till belong- 
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ing to, and a parcel of the manor; per Lee and Dodderidge ]. 
Godb. 411. Trin. 21 Jac. B. R. in Sommers's Cafe. 

[ 220 J 12. If a tenancy eſcheats to the lord, it becomes part of the 
manor z but if he lord purchaſe part, it 1s only holden of the 
manor, and not part of it; but the rents and ſervices are part. 
Per Holt. 12 Mod. 138. Mich. 9 W. 3. Anon. 

But the 13. The freeholds themſelves can never be parcel of the manor, 


Ns i but it is the ſervices. Per Holt Ch. J. 11 Mod. 53. pl. 28. Paſch. 


part t, 4 Ann. B. R. Quære. 


demejnes of | 
the manor, and ſo is the pleading. Arg. Skin. 192. Trin. 36 Car. 2. C. B. in Cafe of Lemon y, 


Blackwell. 


(C. 2) Demeſues of the Manor. I Hat. 


I. BOX OU, Burgus is a thing in demeſne. Kelw. 76. 


Mich. 21 H. 7. 
—_ 2. Copyhold is parcel of the demeſnes of a manor, and there 
Se is no copyhold but was at firſt demeſne land. Per Ley Ch. J. 2 


demeſnes 


of the ma- Roll. R. 236. Mich. 20 Jac. B. R. in Caſe of Smith v. Reynard. 
nor, and are | | 

the lord's freehold. Cro. J. 559, in Caſe of Pimmock v. Hilder.—8. P. becauſe the tenancy 
being at the will of the lord, the lands are ſuppoſed to be always in his hands, but in vulgar accept- 
ation it is otherwiſe. 5 Mod. 246. Trin. 8 W. 3. Winter v. Loveday. By grant of the de- 
meſnes the copyhold will paſs. 2 Saik. 538. S. C. But otherwiſe in the King's Caſe. 1 Rep, 
46. b. in Altonwood's Caſe. 2 Roll. R. 236. Smith v. Reynard, —All copyholds are de- 
meſnes; for it is an inſeparable quality of every copyhold, that it was time out ot mind parcel of 
the manor. Admitted. Carth. 428. Mich. 9 W. 3. Winter v. Loveday. 


3. The freehold of the copyholds is part of the demeſne of the 
manor, and ſo is the pleading. Arg. Skin. 192. Trin. 36 Car. 2. 
C. B. in Caſe of Lemon v. Blackwell. | 


(D) Parcel. Severance of the Manor. 


[ 1. I F baron aud feme ſciſed of a manor in right of the feme leaſe 
an acre to another for life, yet the reverſion continues 
parcel of the manor; (for this is not any diſcontinuance, the 
feme joining in the leaſe.) 18 E. 3. 39. 18 Aſſ. pl. 2.] 
So in the 2. If a man /eaſes all the demeſnes of a manor for life rendering 


—_— rent, yet the rever/ion is parcel of the manor, ſo that it ſhall patz 


14. ia Caſe by grant of the manor. D. 6. 7. El. 10.] 
of Har ü 
and Tuck v. Dalby. 


RD —— 
Fol. 2. ſion is parcel of 


38. | 
Het. 14. Hartop and Tuck v. Dalby, 


rants an advowſon appendant for life, the rever- 
* manor. 5 Rep. 11. b. Jve's Cal. 38 H. 6. 


Jenk. 311. pl. 91. 


Caſeof Har- 


8 [4- But if a man leaſe the manor for hfe, excepting the adusu- 


ſon 


v. 


„ 


Manor. 


ſen, the advowſon in poſſeſſion cannot be parcel of the rever- top and 

ſion of the manor expectant upon the eſtate for life. 5 Rep. Daiby. He'd 

Il, b. Tve's Caſe. 38 H. 6. 38.] to be only 4 
| diſappen- 

dency pro tempore. —])enk. 310. pl. 91. 


5. But otherwiſe it would be in this caſe, if the leaſe of the 
manor was for years only. 5 Rep. 11. b. {vers Caſe. Contra 


Com. 104. ] 
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[6. If baron and feme, ſeiſed of a manor in right of the feme, leaſe | 221 


1 acre to another for life, and after they grant the reverſion thereof It baren 
end 7 ifes Js 2 of and feme ſei- 


in fee to the ſame leſſee, it ſeems, that this fevers the acre from n g. 


the manor during the continuance of this eſtate. 18 E. 3. 39. mer in right 
18 Aff, pl. 2.] | 2 


nent of one acre to another, by which it is ſevered from the manor, and after make feoffment of the 


reſidue to him alſo, and after levy a fine, ſur releaſe, to the feoffee of the ſaid manor; this extin- 
guiſhes the right of the feme in the acre ſevered from the manor ; for this was parcel of the manor 


in right as to the feme who had right to recover it by a cui in vita. 18 E. 3. 39. 18 Aſſ. pl. 2. 


Curia, See Releaſe (C. a) pl. 1. 


[7. If a man YVeaſes 10 acres of the demeſnes of a manor for 10 — P. Do 
. 2 — 2 3 P . 
years rendring rent, and after demiſes the entire manor by the name 1288. Mien. 


of the manor Cc. for 20 years to commence at a day to come, an 17 & 18. 


intereſt of 10 years in the 10 acres ſhall paſs to the leſſee of the Elia. Haley 


. . 7 | V. 
manor after the expiration of the firſt 10 years, tho' no ar- Ad Eaſt, 


t:rnment be had by the firſt termor; for this paſſes as parcel of 
the manor, and nat as a reverſion; for the 10 acres never were 
ſevered from the manor; but the franktenement and fee of it 
remain parcel and member of the groſs, and body and name of 
the manor. Dy 18 El. 350. 18. Com. Bracebridge 423.] 


8. In aſſiſe, the baron and feme was ſciſed #4 the manor of D. * Co. Litt. 


>r life, and after 8. 
for life, and der „ 


in right of the wife ; they /eaſe four acres to 


Round 


891. & 


the baron grants the reverſion to F. in fee. A. attorn'd, and after che notes 
they alien'd the manor to F. in fee, and the baron and feme levy'd there. 


a fone ſur conuſance tle droit come ceo Sc. to F. of the manor ; the 
baron dies, and after his death, the feme makes contention for 
the four acres, becauſe as ſhe thought they were ſevered by the 
leate and did not paſs by the fine; and by the opinion of the 
whole Court, they were parcel of the manor in reverſron, and 
paſſed by the fine, and were parcel of the manor as to the feme z 
quod nota. Contra tit. Attornments in“ Littleton, fol. ultimo & 
* quzere. Br. Fines pl. 76. cites 17 E. 3. 52. and 78. 17 Aff. 17. 
9. The lord of a manor, wherein there were copyholders for 
life, made a leaſe of a copyhold tenement, called Harris Farm, to 
A. and B. for eight years to commence after the death of the 
lord and his wife; and by the ſame indenture they leaſed the 
whole manor to A. and B. as before; the copyholders of Har- 
riss Farm ſurrendered, and then the lord granted the copyhold 
to another to hold according to the cuſtom of the manor ; 
afterwards he and his wife died, upon whoſe death the leaſe 


made by the lord to A. and BE. did commence ; A. entered and 
T fold 
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ſold his part, and died. B. entered on the whole as ſurvivor, 
and the copyholder entered on him; the queſtion was, whetlier 
the ſurvivor ſhould have this Harris's Farm, as in groſs, and 
not as parcel of the manor by the laſt leaſe. Adjornatur, 
Godb. 127. Mich. 28 Eliz. C. B. Green v. Harris. 
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See (D) (P : 
= wal (E) Severance. 


[1. I F a biiſbep be ſeiſed in fee in right of his church of a manor, 
and after the biſhop makes a leaſe for life of a tenement, 
not avarrantable by any ſtatute, yet the reverſion thereof continues 
parcel of the manor, and will paſs by name of the manor with 
attornment of the leſſee. For this was not any diſcontinuance, 
as if tenant in tail had made ſuch leaſe. Paſch. 11 Car. B. R. 
between Walter and Zack/5n. In writ of error upon judgment 
in Bank. Said per Barkley, that it was ſo adjudged in Bank in 
this caſe, and the Court then agreed it, and ſo affirmed the 
Judgment. But it was not enter'd till 'Trin. 11 Car. Intratur 
Hill. 10 Car. Rot.] | | 
D 222 J a. But if tenant in tail be of a manor, and he makes a leaſe 
for life of a tenement not warrantable by the Fawn” 32 H. 8. 
this has ſevered the reverſion of this tenement from the reſidue 
of the manor, ſo that the reverſion ſhall not paſs by the grant of 
the manor with attornment of the leſſee; becauſe by the leafe 
this was a diſcontinuance, and a new fee gain'd, which was not 
parcel of the manor. Paſch. 11 Car. B. R. in the ſaid Caſe of 
Walter and Fackſon ; ſaid per Barkley to be agreed in Bank.] 
[3. If the rd of the manor releaſes to the tenant of the manir 
the ſeigniery ſaving the rent, this rent ſhall be parcel of the 
manor. 31 Af. 23. | 
[A S- if there be lord and tenant of a manor, and the /rd 
purchaſes a tenancy held of the manor, by which the ſeigniory is 
alt | extinct, between the tenant of the manor, who is the meſne as 
FN to this, and the tenant of the tenancy ; yet the ſurplus of the 
; rent continues parcel of the manor to the tenant of the manor, 
20% is the meſne. 31 Aſſ. 23. ] | 
5. If a man holds by ſuit of mill of the manor of D. and the 
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1 lord granted over his mill and ſuit, and dies, and the heir of the, 4 
1. lord makes anther mill; he ſhall have the ſuit; for the ſuit is 

1 to the manor, and not to the mill. Br. Grants, pl. 162. cites « 

4 Fitzh. Aſſiſe 399. | 

T2 6. A. ſciſed of a manor had 55 tuo daughters, and died ſeifed ; 
#4 the daughters entered, and made partition of the demeſnes only, but 
L) the /ervices of the frecholders remained in common; one of the 

__ daughters took huſband, and the huſband and wife made a leaſe I, 
FX of the moiety of the manor to J. S. for years by parol render- 

* ing rent; the leſſee entered into the demeſnes allotted by the yet 

* wife of tlie leſſor. The huſband died, and the wife brought 66 
pf an 


Tn 


Manor. 222 


2n action of waſt. Per Anderſon, by the partition the deme/nes 
are now become in groſs, and ſever'd from the manor. 1 Le. 204. 
Paſch. 31 Eliz. C. B. 'Thetford v. Thetford, 

7. A manor may be granted, parcel to be held by one tenure, 
and parcel by another, and yet remain entire. Het. 14 Paſch. 
3 Car. C. B. Hartop and Tuck v. Dalby. 


(F) Defirufiion, What Act or Thing will deſtroy 


a Manor. 


(1. J F all the franktenemeuts of a manor eſcheat to the lord, or * 

the lord purchaſes them in fee, this extinguiſhes the manor 
becauſe there cannot be a manor without a Court Baron, and no S. P. Br. 
Court Baron can be avithout ſuitors. 33 H. 8. Brook Nient Com- Manor, pl. 
priſe. 31 admitted. ] $.—— 
| Baron, pl. 
22. cites 2 E. 6. For lord of a manor cannot hold Court, nor do juſtice without twe 
ſuitors, Ibid, 


* Fol. 122. 


(2. So if all the franktenements of the manor except one eſcheat, 5 P. Br. 
or the lord purchaſes in fee all but one, the manor is extinct; be- 4 = 


cauſe there cannot be a Court-Baron without two ſuitors. 33 H. 8. and there. 
Nient Compriſe Brooke. 31.] fore one 


franktene- 
ment only cannot make a manor, Br. Compriſe, pl. 31. cites 33 H. 2. 


[3. If upon a partition the demeſnes are allotted to one parcener, S. P. per 


__ - Anderſ. 
and the ſervices to the other, and after the demeſnes deſcend to her rr 


who has the ſervices, this thall be a manor again, and all ſuits Windham 
and fervices ſhall be revived; for they were only ſuſpended before. and Periam 
12 H. 4. 25. b. Co. 6. 64. Finch. 18 H. 6. 26. granted, Le. 


204. 
Caſe of Thetford v. Thetford. S. P. And. 257. Trin. 35 Eliz. Long v. Heming. EY 
Ry a teoffment to A. of the demeſnes, and afterwards a grant to A of the ſervi- [ 223 ] 
ces the court and manor are deſtroyed. Litt. R. 129. per Vernon J. A. ſeiſed of a manor 
levies a fire of the demeſnes ; the manor 1s gone foe ven and though after the fine he is ſeiſed of his 
old eſtate again, yet he has it in another mans“; for the fine being ſur cognizance de droit come 


ceo &c. preſuppoſes a feoffment. 6 Mod. 4 -. in Caſe of Ford v. Ld. Grey.——See (F. 2) 


4. Alienation of the manor houſe, which the lord had in poſ- 
ſeſhon, deſtroys not the manor, if the demeſnes and ſervices re- 
ain. Per Holt. 5. Mod. 382. Mich. 9 W. 3. in Caſe of Win- 
ter v. Loveday. 2 


(F. 2) Manor in Reputation. What is. bee Grand 


I. VERY manor conſiſts of demeſnes and ſervices, and a 
fine ſur grant and render of the ſervices deſtroys the manor ; 
vet it remains a manor in reputation. Per Holt. Ch. J. Skin. 


601. Mich. 8 W. 3. B. R. The King v. Biſhop of Cheſter. 
(G) Making 
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* (8) Making of a Manor into two: 
0nd 

Dow Parti- | 

tion (H)— [I. IF 2 coparceners make partition, and parcel of the demeſnes 
And there- . ; 

ie and ſervices is allotted to the one, and ſo other parcel to the 
that they other, they have two manors; becauſe it is by a in law. 18 U. 


boch ſhall 6. 2 . 6 H. 8. . Cook. 6. 6 .* 
hold Curt; FM 4 | 4 ] 
quære inde; for it was agreed for law in the Star-Chamber, that it is no manor if there be not 


Ps freeboiders at leaſt, Br. Manor, pl. 1. cites 26 H. 8. 4. 


1 2. In ſcire facias a fine was levied betzveen R. and M. of tw 
manors, by which M. acknowledged all his right in the two manors, 
viz. to be the right of R. come ceo &c. for which acknowledg- 

ment K. granted and render d ane manor to M. for life, with tw 
parts of the other manor which N. held in dowwer, to held one manor 

| and two parts of the ether manor to MH. for life, the remainder, 

2) after his death, 1 R. in tail ; and that after the death of A. the 

F third part ſhould remain to ancther; and ſo fee a manor divided. 

"3 Br. Fines, pl. 17. cites 43 E. 3. 11. | 

5 Cro. E. 38. 3. If A. has a manor which extends into tavo towns, and he 

. . Fer. grants the demeſnes and ſervices in one town, the grantee has a 


$24 —_— manor in that town, and he may keep Court; and ſo has the 

ES! ham J. grantor a manor in the other town, and he may keep Court 
3 _—_ J. there. Per two J. Cro. E. 19. Paſch. 25 Eliz. in C. B. in Caſe 

* Morris v. of Harris and Haies v. Nichols. 

>) Smith and 


Paget.—Ow. 138. S. C.- Crartee of the inheritance of copybold for life cannot hold a cuſtomary 
Court to grant any new copy. Cro. E. 103. Per omnes J. and Barones in Cam. Scacc. Trin. 20 


| * Eliz. C. B. in the Caſe of Melwich v. Luther and Ux, 443. Bright v. Forth. 6 Mod. 
Ts 151. The Queen v. the Dutcheſs of Buccleugh contra. | 

1 Le. 26. 4. A. ſeiſed of the manor of C. which extends into L. M. and 
1 4] Marth ve . N. conveys to J. S. and his heirs all that his mansr of N. in N. 
42 Carel By this a manor paſſes, and J. S. may hold a Court Baron; 
4 was of opi= adjudged by two juſtices againſt 1. And Anderſon conceived 
12 nion, wu, the form of conveyance good enough, but it might have been 
1 by force of F 4 a 

1 fach grant better, had it been all that his manor of C. in N. Cro. E. 39. 
1 1 —.— Paſch. 27 Eliz. C. B. Morris v. Paget and Smith. | 

1 + A wrt : 

4 5 Leet in N. there being a leet within the manor of C. and that it might be well divided. Cro. E. 39. 
1 in Caſe of Morris v. Smith and Paget. — A. ſuffered a recovery of the manor, excepting N. in whic 


were ſeveral copybolder: for life. A Court was afterwards held at N. where a copy hold was granted 
for life to ]. S. But ſuch grant was held to be void; for there was no ſuch manor as N. either befor? 


UG AIR” 
| N. 


2 n . 8 . 
"IE: 9 \ 
1 1 

1 N * 


or now. Cro. E. 442. Mich. 37 & 38 Eliz. C. B. Bright v. Forth.— Per Anderſon, 
1 L 224 ] if this ſeverance had been of copybelds of inheritance, the copyholders and their heirs 
HS ſhould have had it. But it can never be ſurrendered ; for ſurrenders are by cuſtom, and therefore 
13 they ought to be in the Court of the manor. And a ſurrender to the lord himſelf in his houſe, or out 
15 of Court, is not good. Qu d Beamond conceſſit, and judgment accordingly. Cro. E. 442, Mich. 37 


& 33 Eliz. C. B. Bright v. Forth. 


Ow. 138.8. &, A manor may be determined, divided and ſuſpended. | Per. 
C bye Anderſon Ch. J. Le. 27. Paſch. 27 Eliz. C. B. Marſh v. Smith. 


name of 
Morris v. Paget. A manor is an intire thing, and cannot be ſevered. 6 Mod, 151. The Queen 


v. the Dutcheis of Bucclugh, 


2 \ * 
EEC ˙ . ˙ ͤͤ. ̃² 
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Manor. 


6. A. ſeiſed in fee of the manor of M. extending into M. and 
N. and alſo of other lands in N. by his will devier the manor of 
M. to B. his eldeſt fon and heir in tail, and his lands in N. to 
C. his younger ſon &c. Per 3 juſtices, and ſhall have that part 
of the manor of C. which lies in the town of N. 2 Le. 190. 
Mich. 32 Eliz. C. B. Sir Anthony Dennis's Caſe. 

7. It I grant away the miiety of my manor, we ſhall both hold 
Courts. So if J. be difſeiſed of a moiety, or the moiety be in exect- 
tion by elegit. Per Walmſley J. Goldsb. 117. pl. 15. Hill. 39 Eliz. 
Smith v. Bonſall. | 

8. A forcible entry by a ſtrauger may be into the moiety of a 
manor, and that ſhall not be an entry into the other moiety; 
per Jones J. But it may be ce rwiſe by parceners. Doderidge J. 
ſaid, that before partition one parcener has dimidium manerii, 


and after medietatem. And yet inaſmuch as a moiety has all the 


privileges of a manor, it is a manor and not the moiety of a manor 
after partition, and yet it may well be alleged in ſuch caſe, 
that the entry was into the moiety of the manor, becauſe that 
which is now a manor is but the moiety of a manor, and an ex- 
ception taken to the contrary was held by the Court not to be 
of any moment. Lat. 224. Beverley's Caſe. 


When a Manor is extin&t, what 


(H) Reviver. 
Act ſhall revive it. 

LI. IF coparceners of a manor make partition, whereby the ſer- 
s vices are allotted to the one, and the demeſnes ta the other &c. 
the manor is deſtroyed ; yet if after ne of them dies without 
ſue, by which her part comes to the other, this thall be a manor 
again; becauſe it was ſevered and re-joined by a& in law. 12 H. 
* 6. 25. b. Curia. 18 H. 6. 26. 6 Rep. 54. Finch's Cale. ] 


Arg. And. 
84. Het. 14 
cites 38 14. 
6. 6.— 
Le. 2 4. in 
Caſe ot 
Thetford . 
Thetford. 


* It ſhould be (4. 


2. If the King grants the demeſnes of a manor fer life, after 
leſſee's death it is a manor again. Het. 14. in Caſe of Hartop 
v. Tuck and Dalby. 


(H. 2) Szigniory. Revived, after it has been in 
| the Hands of the Crown. 


, IF lands eſcheat to the King, and he gives them tenend' de 

capitalibus dominis feodi per ſervitium debit. & de jure con- 
ſue there the ſeigniory of the ſubject of whom the lands were 
held before the forfeiture is amply revived, and the King by 
his patent excluded of any tenure or ſeigniory. Arg. Mo. 162. 
cites 33 H. 6. 7. per Priſot. 


2. If the King has land by forfeiture of treaſon ; by this all 
teuures are extinct, as well of the King as of others; and there 
| af 


The ſame 
law it the 
King enters 


for Morte 


main, and 
makes feoif- 
meut tienen? 
de Capita u- 
bus dom:rus 
leodi; the 
ſcigniories 
are revived. 
Ibid. 

Br. N. C. 


199. pl. 92. 
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if this land b- after given to another by parliament ſaving to all 
ethers their rights, rents, ſervices, &c. there the ſeigniories of 
DL 225 J common perſons: are not revived. 27 H. 8. Brook Parliament, 
74. S. 92. Davies Proxies 4. Becauſe the ſaving cannot ſave 


that which is not in eſſe. See Tenure (1) pl. g. 


(D Pat is a Manor. Or of what it muſt conſiſt, 


n. TH AT which conſits of copyholders only, and has no“ free- 


muſt be two g 
freeholders holders, though it be known by the name of a manor, 


at leaſt. yet it is not in law a manor for want of freeholders. 6 Rep. 47. 


— — Mich. 4 Jac. C. B. in Sir Moyle Finch's Caſe. Cites the 
2 Roll. 45. 712. Buls. 57. 


32 H. 8. Caſe of Vines v. Durham. 
Compriſe. Br. 31. 


2. Every manor muſt con/;f of demeſne and ſervices, -and thoſe 
are ſuthcient to ſupport the being of a manor ; for if the lord 
aliens his manſion-houſe which he had in poſſeſſion, yet if the 
copyholds and ſervices remain, it is ſtill a good manor. Per 

Holt Ch. J. 5 Mod. 382. Mich. 9 W. 3. in Caſe of Winter v. 
Loveday.——W ithout the ſervices it cannot be a manor. Arg. 


And. 105. 
(K) pat paſſes by the Word Manor. 


3 SO HO: I. BAR ON ſeiſed of a manor in right of his wife aliened 4 
. $. = — ecres for life, and after the baron granted the reverſion 1 
; bs the notes N. in fee, and the tenant attorned, and after the grantee pur- 
As Vere, chaſed the intire manor, to whom the baron and feme levied a fine 
45 ſur conuſance de droit come ces c. of the manir ; and by 
15 the opinion of all the Court in Banco, the ſine extends to the 
* 4 acres which were ſevered, for they were parcel of the manor in 
12 reverſion as to the fear, tho' they were ſevered in poſſeſſion pro 
KY tempore; nevertheleſs, by Littleton, title“ Attornments, fol. 
4 ultimo, it is not parcel of the manor. Br. Manor, pl. 3. cites 18 
* Aſſ. 3. 
1 — F. . 2. If a man leaſes his manor for 4 except the advawſon, and 
} 9 3 _ grants the manor cum pertin', the advowſon does not paſs ; “ 
N H. 6. 34. for it is not parcel of the manor at the time; / of an gere of 


I gef land. Per Priſot. Br. Compriſe &c. pl. 28. cites 38 H. 6. 
A e 377 38. 


went in fe 
is made of a manor, to which an advywſon is appendant, and livery is made in the demeſnes, 


but us attornment, it was held, that the advowſon ſhall paſs, but none of the ſervices. 3 Le. 193- 
Mich. 29 Eliz. B. R. Long's Caſe. Sav. 103. Long. v. the Biſhop of Glouceſter and Hem- 
ings. S. C. If livery be not made, the ad vowſon ſhall not paſs, tho“ the word (grant) be in 
the deed; for then the advowſon ſhall be ſevered from the manor which was aunexed to it. 2 


Roll, R. 91. Trin. 17 Jac. B. R. Atwell v. Harris. 
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3. If a man has a moveable ęſlate of inheritance in 13 2 
par ce 
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paveel of a manor, they will paſs by the name of the manor. 


Co. Litt. 48. b. 
4. The lord purchaſes in ſome tenancies of the manor, and after 
ſells the manor; the tenancies do not paſs. Jenk. 232. pl. 4. 


* 


cites D. 265. Tenancies are no part of the manor. Arg. 2 
Show. 440. Cites 5 Rep. Mountjoy's Caſe. 
f ſiſti copvholds. free- S. C. 1 Le. 
. Two coparceners of a manor, conſiſting of copyholds, 
| A 204. Paſch. 
holds, and demeſnes, make partition of all except the copyhold , "x1, C. 
and frec ſervices, after one of them having part of the demeſnes B.—* (De- 
ſeverally by herſelf, as the other had the other part, and the“ meſnes) is 
* ; falſe printed 
demeſnes remaining in coparcenary between them makes leaſe gere, and 
of her moiety of the ſaid manor; whether the part allotted to it thould be 
her that made the /eaſe paſſed by the name of the moiety of the the fervices 


| /. of dhe f 
mancr, was not agreed by the Court, but by the better opinion pes, and 


of the Court, it ſeemed that the demeſne was ſevered from the copyholders 


manor, and therefore paſſed not by that name. And. 221. | 226 J 
Paſch. 28 Eliz. Thetford v. Thetford. remaining 


in coparcenary &c. 


6. By deviſe of a manor, rents and ſervires will paſs. 2 Le. 43. 
Hill. 29 Eliz. C. B. Inchley v. Robinſon. 


7. By a fine levied of a manor, nothing but a manor in truth 4 3 
paſſes, and nat a manor in reputation. Cro. E. 708. Mich. 41 & „ 


42 Eliz. C. B. Mallet v. Mallet. | by intend- 


ment. But 
it is otherwiſe in a conveyance ; for there the intent of the parties will help it. Cro. E. 524. S. C. 


8. The * word Manor includes all eſtates and degrees of eſtates 1 


of or in the manor, and by the grant of a manor the reverſion {au 
will paſs, even in the King's Caſe. 6 Rep. 56. Trin. 4 Jac. Ld. as weil as 
Chandos's Caſe.— D. 233. the demeſ- 


nes and ſer- 
vices. And a ſurvey of a manor ſhall be as well of the freehold lands as of the demeſnes. Arg. 
Ow. 74. 35 Eliz. in caſe of Higham v. Deft. And there is no difference where the parcels are 
expreſſed, and where implied. Arg. Lat. 63. 

If a man leaſes 3 acres, parcel of his maner, to J. S. for life, and after grants the manoy cum 
pertin', the reverſion ſhall paſs, for this is parcel in reverſion. Per Priſot. Br. Compriſe &c. pl. 
28. cites 38 H. 6. 37, 38. S. P. Br. Grants, pl. 60, cites 38 H. 6. 34. per Priſot. 


| 9. Reputation is ſuſſicient to paſs a thing in conveyance by But it 


* . * ſn l 
name of a manor, which in truth is not a manor. Yelv. 191. — 2 


Mich. 8 Jac. B. R. cites 6 Rep. Sir Moyle Finch's Caſe. and not in 


| 7 reputation 
only, to challenge and hold the privilege of a manor, as to hold a Court Baron &c. Yelv. 191, 
Mich. 8 Jac, B. R. The King v. Staverton. 


(L) By what Words a Manor paſſes. 


I. A Manor paſſes by the name of a Knight's Fee. Arg. Ow. 
82. cites 7 E. 3.——Bull. 54, Arg. cites 17 E. 3. 8. 
2. If a manor conſiſts of fealty and rent, and the lord grants But con- 
the rent, by this the manor thall paſs. Per Thorpe Ch. J. Br. if che 


. be 6 
Grants. pl. 76. cites 29 Aſſ. 20. — 1 


fealty, eſcu- 
age and rent, and the rent only is granted; and if the lord grants his rent cum pertin. reſerving to 
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him a velief and eſcheat; quære if the manor ſhall paſs ; Brook ſays, it ſeems to him that it ſha!l, 
if fealty and ret make the manor z contrary, where the manor confitts in homage, fealty and 
rent; per Thorpe Ch. J. Br. Grants, pl. 76. cites 29 All. 20. 
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3. If a feoffment be made of all his tenements in D. and there 
is a manor which extends into D. and S. nothing ſhall paſs which 
is in S. and fo ſee there that it is admitted, that a manor may paſs 
by the word tenement, Br. Grants, pl. 53. cites 9 E. 4. 6. 

4. A manor may paſs by the name of 81. land; or of a * me/- 

ſuage. Arg. 1 Buls. 54- cites 6 E. 3. 243. and g E. 3. 


® Thid. cites 
4 E. 3. fo. 
124. pl. 25- 


A. gives the capital m:ſuage and all other lands and tenements with the aduotuſon appendant | 


to it lately belonging to 1he monaſtery of Milton. This comprchends the manor, For the genera! 
words of ail cther lands and tenements include all in general; for if I give all my lands and tene- 
ments belonging to ſuch 2 monaitery, my manor which belonged to it palies, tho' not given by name 
of a manor. Sav. 104. Trin. 30 Eliz. in Caſe of Long v. Biſhop of Glouceſter, 


5. If a man has the manor of D. and he leaſes his manor of 


D. or his manor called D. or his manor in D. in every caſe the 
manor paſſes, per Manwood Ch. B. Mo. 235. ſays it was ſo re- 
folved in anno 1 Eliz. 
By this 6. The Queen ſeiſed of the manor of Gaſcoigne, and of the 
__ N Grange, called Gaſcoigne Grange in D. did grant all Her lande, 
the manor fenemente, and hereditaments in D. It was adjudged per tot. 
will paſs; Cur. that the manor did not paſs, and per Anderſon Ch. J. it 
per Ande- would be the ſame in the caſe of a common perſon. Godb. 136. 


2 Paſch. 28 Eliz. C. B. Giles v. Newton. 


L 227 1 (M) JV hat Things relating to a Manor paſs by what 
Words. | 


Arg. Golds, I. M EMBERS ſhall be taken for the towns and hamlets, 
195 where the manor has juriſdiction ; per Dyer. Ow. 31- 
Paſch. 6 Eliz. Anon. | 

2. A. lets the ſcite of his manor with all his lands to the ſaid 
manor appurtenant ; hereby all the demeſue lands do paſs. But 
if it. were with all the lands appertaining to the ſaid ſcite, nothing 
paſſed but the manor-place ; per Brown. Ow. 31. Mich. 7 Eliz. 
Anon. | 


cee (F) pl. 3. (N) Manor /u/þended. 
1. IF a man has a ſeigniory in fee, and /ands deſcend on the 
part of the mother to him, the ſeigniory is not extin- 
| ere. but ſuſpended. For if the lord dies without iſſue, the 
eigniory ſhall go to the heir of the part of the father, and 
the tenancy to the heir of the part of the mother, and yet the 
father had as high eſtate in the tenancy as in the ſeigniory. 


Per 2 J. Godb. 4. pl. 5. Hill. 23 Eliz. C. B. ic 
| 2, 


” 
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2. If lord and tenant are, and the lord releaſes all his right to * 
the tenant and heirs of his body, by this the ſeigniory is ſuſpended ll 
during the tail; and fo ſee that it is taken, that this is not 
any extinguithment, tho” the releaſe be made to him who has * 
fee ſimple in the land; the reaſon ſeems to be that the releaſe 
goes by way of defeaſance of effate of the ſeigniory, which was in 
the lord at the time of the grant, and then this ſhall enure by 
way of grant. Br. Releaſes, pl. 86. cites 13 E. 3. and Fitzh. 
Voucher 120. 1 
3. Contra where he, who releaſes, has nothing in him but a 1 
right at the time of the releaſe made. Ibid. 1 
4. The lord may releaſe the rp to the tenant, for life Br. View, 4 
of the tenant, and after the death of the tenant the lord ſhall Fe e110 9 
ave the ſervices again; for the ground in Littleton, that if a | 
man releaſes fer one hour io him 2who has the fee ſimple, it ſhall ſerve 
for ever, is, where the thing which the tenant had is releaſed, | 
and the tenant here had the land, but not the ſervices, and 1 
therefore by ſuch releaſe the ſervices are not extinct for ever. 
Br. Releaſe, pl. 96. cites 13 E. 3. and Fitzh. Voucher 120. 


. "a> A. Sg 


(O) Services extinguiſhed. 


I. I three acres are held by ſuit of Court, and the lord 

purchaſes one acre of the three, or grants his ſeigniory of one 

over, the ſuit is gone for ever. But if one eſcheat, or be alien'd 

in mortmain, for which the lord enters, the ſuit remains for 

the reſidue, per Periam J. Mo. 203. Paſch. 27 Eliz. C. B. in 
Enight's Cale. . 


See Grant 
(Y) pl. 3.4. 
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(P) Severance of Parcel, By what AQ, 


, $ 
a 1 

I, TH RE E coparceners of a manor ; one levies a fine ſur cogni- 'Y 
[ ſance de droit come ces Cc. of more acres than the manor 1 
t contains. This is a ſeverance of a third part of thoſe acres ſrom 7 
[ the manor. b. D. 333. pl. 30. Paſch. 16 Eliz. 1 


2. If a fine be levied of a manor, and conuſee renders part to 
A. for life, and other part to B. for life, and the rent of the 
» ® whele to C. till the entry of A. and B. it is one entire manor in 
the hands of the conuſee. Arg. Godb. 129. Mich. 28 Eliz, C. B. 
in Caſe of Green v. Harris. 
3. If I deviſe that my executors ſhall ſell Black-acre parcel of my [ 228 J 


1 manor, and die; it remains parcel of the manor till fale made. 1 
8 So if the heir ſells the manor, Black-acre ſhall paſs; for it is 1 
4 but executory, and remains parcel till it be executed. Arg. 1 
4 Godb. 129. | 8 1 
e 4. If A. recovers Black-acre parcel of a maner; before execution . 
1 it is parcel of the manor, and ſhall paſs by grant of the manor, 


Arg. Godb. 129. 


(Q)) Thinge | j 
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(Q) Things ſevered. Where they ſhall be again 


arcel. 


So if leaſe 1, JF one makes a gift in tail, or leaſe for life, of parcel of the 


- for ife beot I „anor; during thoſe eſtates the land is no parcel! of the 


A Manor Ox. 


manor, Pl. C. 422. b. Trin. 14 Eliz. Bracebridge v. Cock. 


acre ; dur- 
ing the leaſe the acre is not parcel of the manor ; but otherwiſe in the caſe of a“ /-aſe for years, 


11 Rep. 47. b. in Liford's Caſe. cites 38 H. 6. 38. b. Pl. C. tc3. in Fulmerſton's Caſe. 
* Arg. Cro. E. 522.—sce (Q. 2) pl. 2. | 


2. A man ſeiſed of a manor in jure uxoris, leaſed part of it 
 avithout the wife tor years, the rever/15n is not parcel of the manor ; 
but otherwiſe if the leaſe had been made by the huſband and 
ors per Manwood J. Le. 265. 20 Eliz. C. B. in Bracebridge's 
Caſe. 1 


and after a /eaſe is made of the manor for 40 years, there the 
rever/ron of the 10 acres ſhall paſs preſently, and yet it is not 
properly parcel of the manor during the firſt term. And it 
ſeems, the franktenement and the fee of the 10 acres remain 
parcel of the manor, but yet it is not in all degrees parcel. Sav. 
113, 114. Paſch. 28 Eliz. in Cafe of Thetford v. Thetford. 
Put if an 4. Sale of a manor to A. and his heirs, except the trees, and 
houſe hs afterwards the fesffee purchaſes the trees, they are again made parcel 
ben * x. Of the inheritance, tho' they were abſolutely divided for a time. 
* _ — 11 Rep. 50. Mich. 12 Jac. in Lyford's Caſe.—cites 4 Rep. 63. 
"vs,  Harlackenden's Caſe. | 


t-rwards 
purchafed the acre or the houſe, none of them ſhould be parcel of it again. And ſo a difference 


berween partes intrgrales fimilures & difjimilares, and between partes diſſimilares ſolo annexas five 
adberenies, and domus & partes diffimilaies excreſcentes, as arber. 11 Rep. 50. Litord's Caſe, — 
cites 9 E. 3. 2, a. b.— 1 Roll. R. 101. Cro. E. 522. in Caſe of Ive v. Samms. 


7 Eq * 5. The /i upon which the ſea flowes and reflows, viz. between 
Be high-2woter mark and low-water mark may be parcel of the manor 


the ſoil is Of a ſubject. 5 Rep. 107. Paſch. 43 Eliz. Sir Henry Conſtable's 


under water (Cafe. 
the juriſ- 
diction belongs to the admiral. 5 Rep. 107, ut ante. 


6. If one grant away any part of the demeſnes in fee, they are 
ſevered from the manor, and can never be part of it again, tho" 
it be but for an inſtant. Skin. 192. Trin. 36 Car. 2. C. B. in 
Caſe of Lemon v. Blackwell. —cites 6 Rep. 65. | 

7. Lands ſevered from the manor can never after become 
parcel of it in reality, but it may in reputation; as if lands 


4 part of a manor be aliened away and repurchaſed, and an unity 


of poſſeſſion for a conſiderable time after. 6 Mod. 151. Paſch. 
3 Annæ. B. R. The Queen v. Ducheſs of Bucclugh. - 
| | (Qa) Res» 


3. If 10 acres of the demeſnes of a manor are leaſed fer 20 years, 


Manor. 


(. 2) Reverſion. What paſſes by a Grant as 
Parcel of the Reverſion. Things ſevered. 


1. A Seiſed of a manor in fee made a /eaſe for years of the 
. i * 

h * ſcite and * demęſnes of the manor to J. S. and after the 

leſſor granted the reverſion of the ſame manor in fee, and 

the leflce attorned. The juſtices held that the grantee took 

nothing by this grant; that the grantor had not any reverſion 

in the manor, and that the ſcite and the demeſnes are not the 
! Bendl Paſch. 29 H. 8 

manor. JCING . 24. "er 39. a Ci . 29 o o 

$:: roverfion of the (cite and demeſnes and the refidue of the manor came to the King 

by the dilution of the priory, and after the King granted the manor with the ap- 
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The prior of 
D. leaſed the 
ſcite and all 
the demeſ- 
nes of the 
manor of 
W. to A. ſot 
life renders 
ing rent, 
and atter 


[22661 


4 


partenances to C. for 21 years by the words, 4% rents, ſervices, profits, and Lereditaments of the 
Jail mans ; but no expreſs mention of any reverſion was made, ner any recita! of the leaſe of the ſite 
an demeſnes aforeſaid ; but a rent of 741. was reſerved to the King upon the leate of the manor, 


By the better op.nion the reverſion pailed by the name of the manor. D. 233. pl. 10. Mick. 


6 & 7 Elz. Aprice v. Rogers. 


2. If A. lets an acre parcel of a manor for years, the reverſion 
there is parcel of the manor, and ſhall paſs by the grant of the 
manr ; but a leaſe of a manor excepiing an acre, the acre excepted 
is not any part of the manor to any purpoſe, and ſha!l not paſs 
by a grant of the manor. Cro. E. 522. Trin. 38 Eliz. Arg. in 


Caſe of lve v. Sams.——cites Pl. Com. 104. per Bromley and 
38 H. 8. 


Pl. C. 423. 
Bracebridge 
v. Cook — 
11 Rep. 47. 
b. in Li- 
ford's Caſe, 
— o leaſe 
of a manor 
except ore 
acre 20 


er alvnuyſ nr the acre with the advov'ſon, will not paſs by grant of the reverſion but are ſevered and 
dilunted trom the manor for ever as a branch or other member divided from the body. 


11 Rep, 
50 Mich. 1 Jac. in Litord's Cafe. 2 Le. 221. Bawel v. Lucas. if the leaſe be for years or for 
life A a ſe for life is made of a manor, exceytirg an acre ; by gran! of rever/tn of the 


manor this acre doex not paſs ; otherwiſe it /-aſe for yea's 13 made with ſuch exception, 
poſſeſſion cannot paſs as parcel of a thing in reverſion, where leaſe is made for lite with 


Athug in 
ſuch excep- 


tion ; otherwiſe, if part of the manor is /ea/ed for life with ſurh exception, and after a grant in e 


of the manor is made to another, the reverſion of the parcel in lezfe ſhalt paſs wit 


t * 50 


140 


th the manor ; for 
tee of it was not ſevered from the manor, and a thing in chen may paſs as parcel of a thing 


in pollefſion, as in this catè of a manor the exception tor life was exprets ſeparation pro tempore; 
waere 4195r/or apperdent is granted fer life, a grant of the manor after to another paſſes the re- 
verſion of the faid advoas on. — lenk. 510. pl. 9. — fl. C. 103. b. Arg. in Cafe of Fal- 


merſton v. Steward. 


3. Tenant in tail of a manor leaſes parcel for years, and after- 
wards makes a fesffment of the whole manor and makes livery iu 
the demeſes not leciſcd the reverſion in the lands leaſed do not 
paß but contrary in caſe of a tenant in fee of a manor, and that 
without deed with attornment; per Dyer Ch. J. Le. 265. 20 
Lliz. C. B. in Bracebridge's Caſe. 

4. If A. be diffeiſed of ene acre parcel of his mangr, tho' the 
are in right is parcel of tie mancr, yet if A. enfcolls another 
ot his manor the right of this acre ſhall not pals but is ſevered 
rom the manor for ever. 11 Rep. 47. Mich. 12 Jac. in Liford's 

aſe.—eites 38 H. 6. 38. 2. | 

5. If I haye a nauer in which is a park aud fiſh ponds, and I 
Vox. XV. 3 demiſe 
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demiſe the manor, exeep? the game of deer and ſiſb and after f 
grant over the reverſion, the grantee ſhall have the deer and the 
tith as a thing attendant on the inheritance. 11 Rep. 50. b. in 
Litord's Cate: | Hy | | 
6. Tne freehold of parcel of a manor in poſſeſſion being excepted, 
where a manor is /eaſed for lite, docs not paſs with the rever- 
fon of the manor; but where part of the manor is granted for 
life, there upon grant of the manor, the poſſeiſion and reverſion 


of the ſaid parcel paſſes with the faid manor, for this parcel 


was parcel of the manor and not excepted. Jenk. 311. pl. 91. 


£-/0= (R) By what Act or Grant (as Leaſe &c.) that 


Appendant : ; | 
15 —Graze which was Parcel ſhall be fo ſevered as that by 
Pi. 3 


& 4. Grant of the Manor the Reverſion ſhall not pals. 


But if they 1. 1 F the King ah parcel of a manor fr !if, the reverſion 
a inty . S 7 { = * | 5 
ee of this parcel paſſes to the King; for the reverſion; had 


41 of tbe always continuance in the ſame capacity, and no alteration is 
14, and made thereof by force of the leaſe. But where the leaſe for life 


Lay "34) 8 2 a 0 .. . 

77 72 8 is 4 diſcontinuance, there he gains 21 new reverſ191 and this _ 
Ci - " * 4 ad ” 

1” Foarcel not be parcel of the manor. And therefore it a man is /eiſed of a 


DL 230 J] maner in right of his wife, and he leaſes parcel for life, this is a 
ad after diſcontinuance and he has gained the reverſion in his own right, 
3 #:4, | fo that the reverſion cannot be parcel of the manor. Arg. Winch. 
"naszr, the 46. and agreed by the counſel on the other ſide. Ibid. 47 


1 Mich. 20 Jac. C. B. Biſhop of Glouceſter v. Wood. 
* P45 y : 
the fine; per Cur. And fo ſee that it remains parcel of the manor in reverſton, Br. Grants, pl. 126. 


eilcs 18 Aſl. 2+. 


But where 2. Ss if tenant in tail lets parcel of a manor for life, the re- 
bern verſion of this parcel is not parcel of the manor for the reaſon 
a ieaje for | | . 
life biene aforeſaid; arg. and agreed by the other ſide; for in theſe caſes 
2 wh the leſſor gains a new fee ſimple. Winch. 46, 47: 
Sauce, dne ö 
reverſion continues parcel of the manor; as in the cale of a leaſe for life Ly a bi/bop, this is nov 


any wrong; for the ſucceſſor may enter, See Winch. 47. Bilbop of Glouceiter v. Wood. 


(R. 2) Heigniory extinguiſhed as to Parcel, or all. 


1. TF the ard difſeiſes his tenant and makes fesffment in fee, and 

the tenant re-enters, the lord ſhall not have the ſcigniory, 
nor ſhall the feoffee have it; quod fuit conceſſum per totam 
Curiam 9 H. 7. 25. a. 

2. If lord, meſne and tenant are, and the me/nalty eſcheats 78 
the bird upon the death of the tenant without heir, the tenant {hall 
hold of the lord by the ſame ſervices as he held before. See 
Tenure (A. a) pl. 6. cites 7 E. 4. 12. by Needham, Davies 
County Palatine 67. Co. Litt. 99. b. D. 30 II. 8. 44. 30. _ 

| R 


R &s G 
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the ſcigniory is extindt. 10 Aſſ. 29. adjudged 2 E. 4. 6. by Danby, 
x E. 3. 6. Brook Tenures 91: Fitz. Avowry 258. 

3. If difſeiſor of a manor ſevers the demeſnes from the ſervices, 
and afterwards the diſſeiſee demands the manor, it is well; be- 
cauſe as to him it is a manor ſtill. Arg. Lat. 63. cites 9 E. 4. 

4. If tenant makes feoffment of his tenancy, and the lord as 
attorney makes livery ; this does not extinguiſh his ſeigniory ; be- 
rauſe what he does is only by an authority. Mo. 11. pl. 41. 
Hill. 4 E. 6. | 5 

5. If tenant enfesffs the lord and a ſtranger to the uſe of another S. P. So tha 
and his heirs, and makes livery to the ſtranger, this is no extin- 5 = of 
guiſhment of the ſeigniory ; but if the livery was made 10 the g,y1 not 
{ord it is otherwiſe z and yet is the poſſeſſion inſtantly carry'd have dow. 
away to the ſtranger, by the ſtatute 2 H. 7. 13. per Dyer. 5. 10 bad 
Owen 31. Paſch. 6 Eliz. in Caſe of Sutton v. Robinſon. ſuch poſleſ.. 


ſion, where. 


of he might be vouch d. Mo. 56. per Dyer Ch. J. Paſch. 6 Eliz. in S. C.— Dal. 60. pl. 11. 
5. C. D. 140. pl. 41. in Marg. 


6. If tenant enfegſts his lord and a flranger, and they re-enfeoff D. 140. b. 
the tenant and his æuiſe, the ſeigniory is all extinct; for the land Marg. pl. 


in their hand was diſcharg'd of the ſeigniory, and by their feoff- CTY 


ment all paſſes from each of them, they being 7ointenants. Mo. S. C.—So 


56. Paſch. 6 Eliz. Sutton v. Robinſon. Ow. 31.5. C. —— 


the lord of a nioiety of a tenancy, and the lord aliens this over to another, the ſeigniory is extin> 
pro particula. Mo. <6, Paſch. 6 Eliz. Sutton v. Robinſon. Ow. 31. S. C. And ik 
the lord releaſe all his right in one acre of the lands held, it is extinguiſhment of all the ſeigulory, 
Alo. 56. Sutton v. Robinſon. Dal. 60. pl. 11. S. C.— O. 31. S. C. | 


7. If tenant does offence, by which his land comes to the King 
by royal eſcheat, it ſeems that the ſcigniory is clearly extinct ; 
but he doubts of the purchaſe of the King; per Shuttleworth: 
Mo. 237: Paſch. 29 Eliz. Broke v. Smith. 


(8) Pleadings. c 


1. A SSISE of a rentrebarge out of the manor of D. in D. the 
defendant ſaid, that the manor extended into D. and C. this 
15 a good plea to the writ prima facie the — ſaid, that this 
paſtel which is in C. is the ſervices of the maner, and all the demeſnes 
in D. and a good replication ;z for nothing can be charged but 
the demeſnes, and not the ſervices. Br. Replication. pl. 28. 
cites 12 Aſſ. 40. 3 | 
2. If a precipe be brought of a manor and 40 acres, tenant 
rouches, and vauchee enters and vouches himſelf for the manor and 
40 acres alſo as parcel of the manor : |'tis good] for tho' it was 


not parcel, yet if he was enfeoffed as parcel, he ought to vouch 


accordingly. See Voucher (N. a) pt. 5. cites 41 E. 3. 23. b. 
3. In avowry ſeiſin of the ſervices was alledged in F. N. who 
granied the manor by fine to the EO aud the tenant * 
a | A an 
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4% fer vices ⁊vere 5 NN * Ia 2.1115 he of thi e t1me of "the | ine 5 _ 
and upon argument te ide was accepted, and yet it may be, 
that it was nat pare at the lime Sc. g d 1 yet 2 1s parcel nav as by 
wy gre. eſcheat, or tare) 1 or os 61/7 in tail of theie ſervices, 
a the tail was eat afterwards; but this ought ts be he te by 
replication, as it ſeems. Br. Avowry, gs 32. cites 48 E. 3. 26. 
4. Forme! enz a and pe the third fart 6 f the manor of 1). 
The tend nt ſaid, Fut at day of the writ Piu eaſed §. H. was /t'- 
fed of 30 acres of land in 5 parcel of the ſame mans;, and ber e, je 
5» ought to gat ve demanded the thir:! a art of the mansr except and 
foreprife the 30 acres aforelaid, judg ment of the writ, and was 
compelled by the Court, to fay es Hoc, that he himfelf had any 
thing in the Jo acres the day of the wiit purchaſed or ever after. 
Br. Brief, pl. 176. cites 19 Ii. 6. 2. 13: 
Fr. Eſtop- 5. If A. has a manor bn the courty 0 of IV. and B. Velde land of 
ders. . Fg ſame manor in the county of D. by rent and ſervices, this rent 
i ſervices are p. cel X- the manor; and in Comme ing the 
manor he Hall demand it in the counties of D. aud I. w here he 
ſhall make ſurmiſe; and fo ſee that the land held is not parcel 
of the manor, but the rent and ſerrices iſſuing out of it arc 
parcel wy the manor. Br, Manor, pl. 2. cites 22 H. 6. 53. 
8: in avwow- . In forcible nM wire the dejoncl, ere er, that the houſe and 
0 he 5 land &c Was pH of 7 pe manor of 'B. and int irted 18 to the 
acres, be. Mmancr by eſcbeat, and did not ſhow in what ae the manr was, 
eauſeitis and vet vom tor it ſhall t be iitended in the cou; ty cobere the land 


Bed of bis 1; 5 
. J. Br. Pleadin gs, pl. 53 cites 36 II. 6. . 


did not ſhe v where the manor is, and well ; for it ſhall be intended where the land is. Br. Ibid, 
But if he 7. If the mancr of C. extends into T. and IU. 1 præcipe 9 ud 


oe reddat 17 Aeg of the manor of C. and dies not ſoy in T. and 1. 

but a farcel, Vet it is well; for the manor is entire, and 5 this he ſhall re- 

- ens ge cover the whole manor. Br. Prœcipe, pl. 14. cites 4 E. 4. 15. 

e 7 C. In 7. er ſo many bon ſet or acres in 7. and then he Hal! recover only that which 1s in T. 

Loid. 

| 8. If diſiifr of a manor ſevers the demeſnes fim the fervi, ey 
the difſeiſee muſt make his demand according to his tight; and 
28 to him, it is a manor ſtill. Arg. Lat. 63. cites 9. E. 4. 

9. It is ſaid, that where a recovery is pleaded of a manor, of 
which the land is parcel, if the other would contradict it, he 
ſhall fay that 7% parcel of the manor, and fo not compr ifed. Er. 
Compriſe &c. pl. 19. cites 7 H. 7 8. 

DL 232 J 10. In formedon brought of lands in A. B. and C. tenant 
pleads a ſine of all by name of the manor and tenements in 4 
and B. and ſaid nothing of the land in C. The Court held, 
that by the name of the manor, the lands in all the village, would 
Pa, and the defendant may, if he will, plead as to the land in 9. 
nient compriſe in the fine. Brownl. 155. Anon. 

11. A manor cannot be claimed unleſs by it's name of incorpo- 


ration, as Anderion term'd it. Ow. 4. Bragg v. Brook. 
Declaration 


Mi 


oe 


. 2 


gganor. 


Declaration was de manerio #77 D. inſtead of Je D. and held 
ill. 2 Lev. 178. Mich. 28 Car. 2. B. R. Underwood v. Sanders. 
12. A maaor in reputation cannot be demanded by name of a 

= 95 Lat. 63. in Cale ot Hems v. Stroud. 
lf a man brings a pcie of a manor, and in it demands 
any gb ls part of the HHGUAry he mult either abridze nts plaint, or 
if the tenant plcads this matter in abatem eut, the writ thall 
abate 9 bis petit; it being Iuperituous to demand the fame 
thing twice; and if lands are mentioned with tlie manor, they 
Ball be intend:d to be na part of the manor ; becauie all that is 
bart of the manor is comprehended in a prœcipe of the manor z 
as 36 H. 6. 17. Sci. Fa. to have execution of the manor of Dale, 
and 6 acres of land, it is no plca to ſay the tix acres are parcel 
of the manor, 'becautfe the contrary hall be intended. Pig. of 

Recov. 42, 43. 


(T) Cuftomary Manor, its Power. 


1 of ſuch cuitomary manor may grant copies, and hold 

Courts; and fuch manor may þ: ifs by ſurrender and adinit= 

tance 3 and jirvs thail be paid upon admittances, whether upon 

alienation or deſcent, Per Fleming Ch. J. Bulſ. 57. Mich. 8 Jac. 

in Caſe of the King v. Statierton, Cites 11 Rep. 17, 18. Sir 
H. Nevil's Caic, 


(U) Cuſtomary Manor forfeited. 


F ſuch cuſtomary manor be forfeited, the lord ſhall have S. C.:it-1 


the cuſtoms and ſervices belonging to it. 11 Rep. 18. 
Mich. 10 Jac. in Sir Henry Nevilc's Caſe. 


(W) Tried. How. 


1. A THER certain lands are parcel of a manor in an- 


cient demeſne or not ſhall be tried by the country; for it 


cannot be tried by doomſday-book, tho whether the manor 


Pe ancient demeſne may. 9 Rep. 31. a. in the Abbot of Strata 
Marcella's Cafe. —cites 22 All. 45. 


(X) Lord of a Manor. Who. And his Power. 


I. B Y this word rd ſhall be intended zhe perſon of whom the 

vill is held, and not he cubs is ſeſſed of the vill; for if 
there be 20 m: es, every one of them is lord of the vill, and 
yet none ſhall have common but he who is ſeiſed in poſſeſſion of 


tie vill, Br. Preſcription, pl. 27. cites 22 H. 6. 55. 
U 3 2. A lord 


232 


See Lev. 28. 
Thinae v. 


Thinne. 


ull. 37. 


- 
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2. A lord of a manor cannot 51 under a royalty to fiſh, 
hunt, and fowl in another man's foil. Arg. 11 Mod. 74. cites 
Jo. 440. Vent. 122. Per Holt Ch. ]. a man may have free 
warren in another's ſoil ratione privilegii, but nat ſali. Ibid. 75+ 


For more of Manors in general See tit. Copyhold &c.] d 
(A) Marches of U{alcs. 
1. 
1. ERROR was brought in B. R. upon a judgment in ejetment 
in Wales before the juſtices there, and upon conſidering al 
* 24&3; the ſtatute of 28 H. 8. which wills, that error upon a real ca 
H. 6. cap. action ſpall be reverſed in B. R, and upon perſonal by bill before the th 
26. f. 113. * . . h H 
prefident and council of the marches, it was doubted, whether 
ejectment, being a mixt actian, was within this ſtatute z but at an 
laft it was adjudged that error lay in this Court. Mo. 248. pl. 4 
| 391. Mich. 29 Eliz. Griffith's Cafe. | ibi 
Fam. 354. 2. In the Court of the Marches of Wales &c. a man promiſed act 
pH up to make a leaſe of certain land before Michaelmas (in conſideration 
(ne re- of 80/. then preſently paid). Before Michaelmas the land is evifted, . 
ſteaine) but and the /efſce ſued to be relieved by the equity of the ſaid Court, and * 
ore a prohibition was moved for, becauſe it was aboye 501. Per Ley jut 
(aeſt re- Ch. J. Here he cannot have debt or account, but caſe he may, : 2 


Kraine). and ſue to be relieved in equity and be relieved according to his 
caſe, tho' action of debt above 501. value cannot be brought Mc 
in the Court of Marchgs &c. Yet the caſe of the equity“ is 
not reſtrain'd ; to which Doderidge and Haughton J. agreed. 
2 Roll. R. 308. Paſch. 21 Jac. B. R. Arnias v. Brigges. 

3. Marches of Wales have three peers, 1, For actions at 

common law, as debt and- treſpaſs ſur caſe, and in them they 
ought not to hold plea above 507. 2d. Of caſes of equity, and 
of them no certainty is put. 3d. Of criminal cafes. 2 Roll. 
R. 308. per Chamberlaine J. in Caſe of Arnias v. Brigges. 

4. They have nothing to do with the P, of men, unleſs 
in reſpect of force plena cid. 2 Roll. R. zog. 

5. A prohibition was granted to the Court of the Marches 
of Wales, becauſe lands being deſcended to an infant ſubject to 
a truſt, they had not only injoined the poſſeſſion of thoſe lands, 

but of other lands alſo deſcended to him. And the Court ſaid, 
that they cannot /equeſter lands at all for the performance of a 
decree of their Court to pay money; for they can only agere in 
| po ah yi perſonam 


„ 


1. \ \ HERE a county is in the margin of a declaration, and But intende 


Margin. Mariners. t 233 


perſonam & non in rem. Vent. 11. Hill. 20 & 21 Car. 2. B.R. 
Anon. 

6. 1 W. & M. Se. 1. cap. 27. difſolv'd and toek away this 
Court, but confirmed judgments and decrees paſſed there before the 


ff of Fune 1689. 
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(A) Margin. 


the treſpaſs or Hing is alledg'd to be done apud D. and ment ſhall 
does not fſhew in what county D. is, yet it is well enough; be- [ 234 J 
cauſe it ſhall be intended to be in the ſame county which is in not be, : 
the margin; for a general intendment ſhall there ſerve, as 34 r 3 
I. 6. Cro. J. 96. Mich. 3 Jac. B. R. per Popham, Lelverton /“ 4 


is in the 
and Fenner. Quarles v. Searle. margin, to 
| | | give juriſ- 
diction to an inſeriour court to take away the juriſdiction of ſuperiour coutts without ſhewing it, 
idid. per coldem, It is ſufficient to put the county in the margin of the declaration in an 1 
action, but not ſo in an indictment. Arg. Vent. 110. cites 1 Cro, - 199 


2. On a motion to quaſh an erder made by two juſtices the ex- 1 
ception was, that it does not appear that they were juſtices for 1 
that county; for it is ſet forth to be made by A. and B. two "i 
juſtices com. predif. and there is ns county in the body of the 
order for the predict. to refer to, and it ſhall nt refer to the 
county in the margin; whereupon it was quath'd, per Cur. 11 


Mod. 266. pl. 6, Hill, 8 Ann. B. R. Anon, $ 


Mariners, 


(A) Mariners Mages. Confidered how. i 


I, JEamen's wages is a choſe en action, tho' the ſervice is not 1 


then done. 2 Vern. 595. Mich. 1707. Crouch v. Martin if 
and Harris, 


U 4 2. geamen's k 
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2 Vern. 2. Seamen's wages are a/iznable, and the aſſignment ſpeciſi- 


1 cally binds the wages, and ſuch alignment thail be paid oif 
tra. Mi:cl.e!1 before a bond debt; per Cowper C. 2 Vern. R. 595. Mich. 
— 8 1707. Crouch v. Martin and Harris. 

&. 


5e c (A. 2) Mariners Wages. Payable or loſt. In what 
Caſes, and hw much. 


8. P. 2 Mol- 1. * 7 HEN a veflel hath uz/z2ded, and the mariners demand 
len, Cap. 3. their TOATES (whercot fome have neither bed, eh: A5 mr 
cabbin abzard the maiter may law fully keep back part of their 
wages till they have brought back the thin to the port from 
whence {he came, unleſs they give good ſecuri ity to ſerve out 
the whole voyage. Nliege's Laws of Oleron 8. ſ. 18. 

When the maſter of a ſhip. hires the mariners in the very 
tran to awich the wellol bel;ngs, whereof ſome at their daun jinding, 
ethers of them at his can 09 55 and provihon; and it happens, 
that E cannot procure jraight in thoſe parts where lhe is 
arrived, but muſt {ſail further to get it; then the mariners that 
are at their own linding ought to follow the maſter, and ſuch 
as are at the maiter's own colts ought to have their 2vages in- 
creaſed, kenning by kenning and courſe by courſe, becauſe he 
hired them to one certain place. And if they go not fo far as 10 
that place which was agrecd upon, yet the lb ought to have their 
full hire, as if they had go ne thithe er; hut they bun bring back 
(with God's help) the veilel to the place from whence they took 
her. Miege's Laws of Oteron 8. ſ. 19. 

1 . en a fb ih it arrived at her port of diſcharge, and gets there 


into dry ground, fo that the mariners think her fofe every ay, 
then the maſter ought to increafe wages, kenning by kenning, 
3 s Laws of Oleroh. 9. 1. 26. 

Mal. Cel. 4. If a rebellicus mariner repent in time, and r amends for 

* Nen a ſimple rebellion, and the moſter notwithſtanding refuſe, he 

5. P). may föllow the {hip and obtain his hire. Mal. Lex. Merc. 104. 
cap. 23. 

78. P. ani 5. Mariners ought each one to help and aſſiſt others * on the 


3 _ ſeas, or elſe he that refuſeth loſeth his hire, and the cath of his 
77; eZ; 101 


Joy 242. 


23» 
; wy II a ſhip paſs furl? er than the mariner vas hired, his hire 


ſhould be accordingly auginiented, except he be hired a mareages, 
mais non da deniers, as the Frenchman fpeaks, or by /he wonth for 
all the year. Mal. Lex. Mere. 105. cap. 23. 

But if he be 7. A maſter nay Pp 1VHy aA Ct mmon ſcaman vithout any 

ſet out from 14 ful caſe before his depa Toure, pazirig the faid j ſeaman the mately 


the hardour, 1 s : 
eee th of what has been agreed uam. N Hege 5 Laws oi Wilby 15. f. 3. 
gz le voyage, the maſter that puts him away without a caue is bound to pay him his full wages. 


Rcge's Laws ol * tg. l. 3. 
1 8. if 


* * 
- 


eg, ail be a pr: of againſt him. Mal. Lex, Merc. 104. 
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8. If a mariner be found to be if with any contagious 
gi/:c/e, the maſter is free to leave him in the firſt place he ſhall 
arrive at, and ſhall not be bound to pay him any wages; pro— 
vided the fickneſs be clearly proved by the depoſition of 2 or 3 
mariners. Miege's Laws of Wiſby 21. ſ. 62. 
9. By the Jaw marine, if the maſter orders his beat to be 
manned out, and the fame is unfit for ſea, the tews or other 
accoutrements being impotent, and any mariners happen to be 
drowned, he is to pay one years wages ts the heirs of the drowned, 
2 Molloy. cap. 3. 3 
19. If the hip breaks ground, and is for ſail, if after ſhe arrives 
at her defired port, their "Full Fay continues till the returns. 3 
Molloy. cap. 4. ſ. 2. 
11. If a ſhip happens to be /eijed on for a devt, or otherwiſe to 
become for, feited, the mariners muſt receive 3 wages, unleſs in 
ſome caſes where their wages are forfeited as well as the ſhip; 
as if they have letters of mart, and inſtead of that they committed 
piracy, by reaſon of which there becomes a forfeiture of all; 
but /oding prohibited goods aboard a ſhip, as wool &c. tho! it ſub- 
jects the veſſel to a forſeiture, yet it d:/ables net the mariner of 
his abe; for they hovin ig honeſtly performed their parts, the 
ſhip 15 tacitly obliged for their wages. But if the ſhip periſhes at 
ſea, they loſe their waves, and the owners their freight; and this 
being the marine cuttom is allowed 5 the common law as well as 
an civil law. 2 Molloy. cap. 3. f. 7 
2. If the g:2ds are fo imbezled - damnifeed, that the ſhip's And the 
crew mult antwer, the owners and maſter muſt deduct the 2 
ſame out of their fraight to the merchants, and the maſter out goods are 
of the mariners wages; for befere they cun claim their wages out 1 
of <vhat the ſhip * oft ned, ſhe muff be acquitted from the damage fraich * 
the merchant hath ſuſtain'd by the negligence or fault of the mariners. the tracht 
2 Molloy. cap. 3. ſ. 9. and thip is 


—m— ob- 
liged to clear the damage; which being done, the mariners are then let in to their wages. Ibid. 


13. If a mariner deſerts his ſervice before the voyage ended, by 
the law marine he loſes his wages; and ſo it hath been con- 
ceived the ſame cuſtom will bar him at common law. 2 Mol- 
loy. cap. 3. f. 10. | 

14. Money or cloaths taken up by the mariners and entered in 
Che prrſer's book ig by the cuſtom marine a diſcount or receipt of 
/o much of their wages as the ſame amounts to, and in action 
brought by them for their wages the ſame thall be allowed. 
2 Molloy. cal 3-3, Fi. . 

15. Upon a motion for a prohibition it was agreed, that if 1 Q 
the Vi do not return, but is 756 by tempeſt, enemies, fire, „ 
the mariners ſhall loſe their wages; for otherwiſe they will not L 236 J 
uſe their beſt endeavours, nor hazard their lives to ſave the ſhe arrive at 
ſhip. 1 Sid. 179. pl. 14. Hill. 15 & 16 Car. 2. B. R. Anon. 4% Pert et 


deliv erys 
te ſeamen ſiſe all their wages, but if ſhe is loſt after ſhe comes to a port of delivery, then they 


puly loſe their wages from the laſt port of delivery 3 ; but if dez un AWAY the" atter they come tg 
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in this cale there was #7 wire done at fea, yet inſomuch as upon the face of the libel it appeared 


"whereas they may fein there ; and better, becauſe the ſhip it ſelf is anſwerable ; but it is exprel>ly 


—— 


236 Mariners. 


> port of delivery, they loſe all their wages, and whereſoe ver fraight is due, wages are due. 2 
Show. 232, Hill. 34 & 35 Car. 2. B. R. Anon. 12 Mod. 442. S. P.-— [fa ſhip goes fraight 
ef an cutwerd voyag”y, the ſeamen ſhall have their whole wages out; but if at their return the ſhip 
be taken or other m:!chief happen, whereby the voyage b:menard is let, they ſhall have but half 
Ww.-5 for the time they were in harbour abr; per Holt Ch. J. 12 Mod. 408. Trin. 12 W. 3. 
Anon. Eaſt India Company takes cd, from the mariners and officers vt to demand their wages 
ane they return to the port ot London; the thip arrives at a delivering port and afterwards is taken 
by the French, yet they ſhall have their wages to the time the ſhip arrived at the delivering port; 
per Cowper C. 2 Vem. 727. Mich, 1716. Edwards v. Child & al. 


(B) Wages. Suable for, In what Court, and when. 


A. moved for 1. HE Court will be well informed that the libel is for 


a prohidition . — oY , 2 
. mariners wages; for otherwiſe, (as if carpenters libel 


miralty for for their wort a#ard a ſhip in a baven, being infra corpus com.) 
livellizz the Court will grant a prohibition. 2 Molloy. cap. 3. ſ. 8. cites 


* the Caſe of Sitwell & al. v. Love & al. 27 Car. B. R. 


ip in the river Thames for mariners wages, and that bad never been extra corpus comitatus ; the 
ſuggettion was, that a ſhipwright was in trea'y with the captain for the ſale of the ſhip; and as a trial 
ef pit is uſual for the captain to go on boa d, and to bring mariners with him, and to employ 
them about the ſhip, and then to launch her, &c. afterwards they diſagreed before the property was 
ate ed, and the workmanſhip was removed from the ſhip, and the hull returned to the ſhipwright. 
Now the queſtion in this cate was, it it was within the reaſon and rule of mariners wages, the ſhip not 
being benefited by the men's work; and the Court at firit thought it ſomewhat difficult. Now, tho“ 


the ſuit was for ſeamen's wages, and tor the indulgence due to mariners, all the Court were of 
opinion, the Admiralty had a zuiiſdiction, and ſo denied a prohibition, 14 Mod. 31, 32. Mich. 
3 Anuz. B. R. Olnaa v. Wells & al. 


Molloy.24s. 2. Mate fa ſbip libelled in the Admiralty Court for his wages, 
+ map and upon prohiibition moved ior it was agreed per Cur. that it 
the Admi- Ought to go in caſe of a maſter ; ſecus in caſe of mariners; and 
tat. the mate being a mean between both, it was doubted; but the 
Court inclined to conſider him as a mariner, becauſe he is hired 
by the maſter as other mariners; but the maſter is put in by the 
owners. And after, (upon conference with the Common Pleas, 
where a like caſe was under conſideration) it was ruled that no 
prohibition ſhould go, 12 Mod. 440. Hill, 12 W. 3. Grant v. 
Bally. | 
la this caſe 3. It is mere * indi:/zence to mariners to ſue for wages in the 
3 Aamiraliy; but if the maiter ſues for wages there, a prohibition, 
ea, {6 that ſhall go; for he contracts on the credit of the owners, but the 
was infiit- mariners on the credit of the ſhip. 1 Salk. 33. Trin. 12 W. 34 


ed, that no n . 
orion B. R. Clay y. Surgrave. 
ſhould go unleſs ſome ſufficient perſon would put in bail to an action &c, which the Court thought 
reaſonable, otherwiſe the debt might be loſt ; yet a prohibition was granted abſolutely. Carth. 518. 
S. C.—1: Mod. 405. S. C.-—-*2 Molloy cap. 2-1. 8. S. P. And this indulgence was, 


becauſe the remedy in the Admiralty was the eafter and better ; eaſier, becauſs they mult ſever here. 


againſt the ſtatute, tho*' now communis error facit jus. 1 Salk, 33. Clay v. Sudgrave. 


4. Prohibition was moved for to ſtay a ſuit in the Admiralty 
by a ſurgeon of the ſhip for his wages, and the ſuggeſtion was, 


that all was paid to the maſter; per Cur. payment to the maſter 
| : - | 10 


Mariners. 


is not payment to the ſeamen, but the ſhip itſelf is liable for their 
wages, and they would hear counſel. 12 Mod. 526. Trin. 13 
W. 3. Maddox v. ö ä 
5. 4 & 5 Anne cap. 16. S. 17. Enacts that all ſuits in the Ad- | 237 ] 
miralty far ſeamen's qvages ſhall be commenced within fix years after 
the cauſe ef action accrued. | 
S. 18. 1f any perſon intitled to ſuch ſuit for ſeamen's wages be 
avithin the age of 21 years, feme covert, non compos mentis, im- 
priſoned, or beyond the ſeas, ſuch perfons ſhall be at liberty to bring 
the ſame actions, fo as they take the ſame awithin fix years _ their 
being 4 full age, diſcovert, of ſane memory, at large, and returned 
from beyond the ſeas. 
S. 19. If any perſon, againſt whom there ſhall be any ſuch cauſe 
Faction for ſeamen's wages, be at the time of ſuch cauſe f attion 
accrued, beyond the ſeas, ſuch perſon, who is untitled to ſuch action, 
ſhall be at liberty to bring the ſaid action againſt ſuch perſons after 
their return from beyond 6 # ſeas, fo as they take the ſame after their 
return from beyond the ſeas within ſuch time as is limited for the 
bringing of the ſaid action by this act. | 
6. Mariners libelled for their wages in the Admiralty, and a Vert. 146. 
ſpecial contract reduced into writing was ſuggeſted in order to have — 
a prohibition, but it was denied. 8 Mod. 379. Trin. 11 Geo, ter and con- 
The Mariners Caſe, | tract made. 


| on land is 
only to aſcertain them. 3 Lev. 66. Coke v. Crechett. S. C, cited 11 Mod. 32. Prohibis 


tion ſhall not go to ſtay a ſuit in the Admiralty for mariners wages, tho“ the contract be up4n land; 


for it is more convenient for them to ſue there, becauſe they may all join. 1 Vent. 146. Irin. 23 


Car. 2. B. R. Anon. 1 Vent. 343. S. P. 2 Vent. 151. S. P. Alliſon v. Marth. 
2 Keble, 779. the King v. Pike. S. P. Winch. 8 ——— it there be a /p:cial agreemont 
that mariners ſhall receive their wages in any other manner than uſual, or if the agreement be under 
ſea; in both theſe caſes prehibition ſhall go; but where it 7s in writing on/y, it is but a pare! agreey 
ment; and in ſuch cate the Admiralty has juriſdiction. Per Cur. 12 Mod, 38. Paſch. 5 W. & N. 
Opy v. Addiſon, 


(C) How they ought ta behave on particular 
; Occaſions, 


I, THE mariners are bound to ſave and preſerve the merchandije 
to the beſt of their power : and whilſt they do ſo, they 
ought to have their wages paid them; otherwiſe not; neither 
is it lawful for a maſter to ſell the cordage, without the mer- 
«chants leave; but he is bound at his peril to preſerve the whole 
ſo far as in him lies. Miege's Laws of Wiſby 16. ſ. 15. 
2. The mariners are bound to preſerve and take care of the 
goods at the requeſt of the merchants, maſter, and pilot. Miege's 
Laws of Wiſby 19, ſ. 47. 

3. For the taking care of the goods, the mariners ſhall be 51 
paid, every time they ſhall „ir the corn, a denier for every laſt; * . 
and if 1 to do it, ſo that the corn comes to be indamaged, they ſhall 
they are bound to make up the damage according to the judg- hae 2 
ment of the maſter aad pilot. “ As for the unlading they thall fer 14g. 

| have | 


Eon ure a - 2-7 
* 
$a pe 


n I ES 
„ 
” S#: ag £4 


* 
. 
F 
# 
. 


as dt 


aud three have © denier for every laſt, and the like ſhall be allowed them 

Let tor en. for all other commodities whatever. Miege's Laws of Wilby 

Iiding, and 19. . 48. 

hat ſhall 

be their /ι,j,mͥ for holſting of goods. 

4. The mariners ought to ſhew the maſter the cordage uſed 
for 2 ng u) of gouds, and to 4. J mt them with any th that is 
<va1ti1g therein to the beſt of their knowledge; and if th maſter 
neglects it, the damage enſuing thereby ſhall be upon lis ac- 
count; but if the mariners fail in their duty herein, they thatl 
be anſwerable for the miſchances that ſhall Happen thereby. 
NMiege's Laws of Wiſby 19. f. 49- 

. KN other th 4 well vit the maſter, the mariners 
are then hoiden to 5 18 back -M ſhip to the port from whence 
the was tiraighted 1 chodt delay, except it be otherwiſe pros 
vided. al. Lex. Merc. 10.4. cap. 23. 


(D) Under wvhat Regulations a Mariner muſt be. 


Nb F 2 ay ve. ' happen through misfortune to be cf? away, in 
place ſocver it be, the mariners are Lauud to fuve a; 

much 7 255 e 22 r as they can; and if they fave part thereof, the 
maſter ſhall ao them a con petercy ts get beine to their own 
country. And in cafe they tave lo much as may enable the 
matter to do this, then he may law ſully pledge to ſome nonelt 
perion ſuch par ther -eof as may ſerve for that purpote 3 ; but if 
they have nt endeaweurid 1 "pins the things atoreſaid, then the 
maſier 15 nct hound to provide for them; but he % ie keep 
them in ſafe cuſicdy, until he knows the pleaſure of the owners. 
And this he ought to do like a ſaithful maiter ; otherwiſe he 
ſtall be bound to give ſatisfaction. Micge's Laws of Oleron. 


—_@1.3. 
Miege's 2. When a veſſel departs from any country, laden or empty, 
— be 6. and arrives at any port © or . 5 bour, none of the mariners ought 


C. 17. S. P. to go out of the ſhip without the maſter's leave. For in ſuch a 
—5S. P. and caſe; if the veſſel ſhould wi! 80 to be loſt, or by any misfortune 
be damnified, they muſt make ſatisfaction for the tame z but if 
len on ſhip- the veſſel be den, with babs or three anchors, they may then law- 

board. Moi- fully go out of her without the ſaid maſter's leave, provided 


loy 242.— they leave behind them n ſhi>-board fuch a number e of the ſhip® 
I>id. 243. 


All mari= company, their fellow mariners, as is ſufficient to look to the veſſel 
ner arepr0- and her lading; provided alſo, that they return again in duz 


Ti ite tog. 

* time to their ſaid veſſel; for if they ſtay longer than is meet, 
ip, and to and any miſchance happens to the ſhip, they onght to make 
leave ber ſatisfaction if they have wherewithal. Micge* 5 Laws of Oleron 
aiter tile F 
voyage. and Zo . So 

t:- RS of the ſhip, till the ſame de unrigged and uſpiciently ballrfted. M: ere 's Laws © ec 
Vifoy 25. f. 54. They ought not to depart from on ſhip- weary when once admitted, (which ts 
glwa T = the tney break ground) without licence of the maſter ; and betore they may ſo do, they aic 


leave 2 ſufficient number to guard the ſhip aud decks. Molloy. 243. : 
3. Whea 


Mariners. 


3. When a di fereuce happens betaveen the maſter of a ſhip and © 


eny one of his mariners, the matter ſhall deprive him of three 
meals before he turns him out of the ſhip 3 but if the ſaid mari- 
ner do offer in the preſence of the reſt of the mariners to make the 
maſter ſatisfaction, and the majier refuſes the fame, and retolves 
(notwithitanding ſuch offer) to put him out of the ſhip; in ſuch 
cafe the ſaid mariner may follow the ſaid ſhip to her port of 
diſcharge, and ought to have his * wages paid him as if he 
had come in the thip, or as if he had made ſatisfaction for his 
miſdeme2nor before the ſhip's company. And if the maſter take 
not another mariner into the ſhip in his ſtead, as able as the 
other, and the ſhip or lading happen to be, thro' any misfortune, 
damnified, the matter ſhall make good the ſame, if he have 
wherewithal. Miege's Laws of Oleron. 6, 7. ſ. 13. 

4. A maſter, that has hired ſeamen for a voyage, Hall keep 
the peace betwixt them, and do the part of a judge at fea ; and if 
there be any of them that gives another the lie; before they have 
bread and wine on the table, he that has given the lie ſhall pay 
4 deniers ; but if the maſſer himſeif gives any other the lie, he 
ſhall pay 8 deniers; and if any of the wariners gives the maſter 
the lie, he ſhall allo pay 8 deniers. Miege's Laws of Oleron. 6. 
{ 12. 

5. If the maſter frike any of his mariners, the mariner ought 
to bear with the firſt ſtroke, whether it be with the filt or open 


hand; b:t if the maſter do firike more than once, the ſaid mariner L 239 } 


may defend himſelf. Miege's Laws of Oleron. 6. f. 12. 

6. If a mariner, whether he be a pilot, mate, or common 
ſeaman, being hired by a maſter, dyes afterwards leave him; the 
ſaid mariner ought to re/tore ſe much of the pay as he hath received, 
aud withal pay a mzety of the fatary agreed upon far the qwhole V5 ye 
age. Miege's Laws of Wilby 14. 1. 1. 

7. And, if a mariner binds himſelf to tao ſeveral maſters, the 
firſt that hired him may challenge him, and compel him to go 
the voyage. Neverthelefs the ſaid maiter ſhall not be obliged to 
pay him any wages or ſalary for the whole voyage, but that is 
left to his diſcretion. Miege's Laws of Wiſby. 14. ſ. 1. 

8. Any pilot, mate, or common ſeaman, that does not under- 
frand his place, or is not ſuſſiciently qualified for it, ſhall be bound 
to reſtore to the maſter what money he has advanced him, and 
withal the moiety of what has been agreed upon. Miege's Laws 
of Wilby. 15. f. 2. 

9. All mariners are forbidden to ie hre in the night without 
the maſter's leave, and that under the penalty of 2 deniers. 
They are alſo prohibited under the ſame penalty, to gs in 
the ſhip boat by night. Miege's Laws of Wiiby 15. f. 4. 

10. The mariners (or ſeamen), that are 4% be paid out of a 
certain proportion of the freight, are obliged to attend the ſhip, 
in caſe the ſaid ſhip finds no freight at the place appointed, and 
that the muſt go further to find à freight. But the ſeamen that 

have 
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239 Mariners. 
have a /e? ſalary ſhall be conſidered according to equity. Miege't 
f Laws of Wiſby 18. ſ. 32. | 
—_— 11. The Dip having caſt anchor, the ſeamen are free to ge on 
Irons. ore one after another, or two at once, and there they * may 
f 20.S P. carry their dinner, and a competent proportion of bread, but 19 
butit vy of drint. However they ought not to make a long ay there; for, if 
their com- : . a , SJ . ; J 
pany de either the ſhip or the lading thereof, ſhould receive any damage 
hurt tor Gy reaſon of their abſence, they are bound to make it up. Micge's 


wantoftheir Laws of Wiſb „. 34. 
help, they g y 18 33 a 
ſhall bear ſo much of the charge of his recovery as one of his fellow mariners, or the maſter with 
thote of the table ſhall judge or arditrate, S. P. Mal. Lex. Merc. 104, cap. 23.— 


5. P. Molloy. 242. 


12. And, if any of the men ſhould chance to hurt himſelf, or 
get any miſchance in doing any buſineſs relating ta the ſhip-ſorvice, 
the merchant muſt be at the charge of his cure, and ought to 
indemnify him, upon the teſtimony of the maſter, pilot, or 
mariners. Miege's Laws of Wiſby 18. ſ. 33. 

13. Mariners are not only to diſcharge and deliver goods out of 
the ſhip, but alſs, if no porters nor carriers be in thoſe parts, 7s 
carry the ſame themſelves for ſuch hire as other workmen ſhould 
have had therefore. Mal. Lex. Merc. 105. cap. 23. 


* 


(E) Privileged, or indulged. How. 


_ 1. I F a mariner, being ore about the maſter's or the ſhip's buſe- 
4335 © 


(leron. 5 


65. P.— of his cure. Niege's Laws of Wiſby 16. f. 18. 


S. P. But if 3 
it be occaſioned by another on ſhip- board, the maſter may refund the damage out of his wages, but 


A remembring who gave the firſt aſſault. Molloy. 242. 


2. But if he went to ſhore for his pleaſure, and there be 
wounded, the mafter may put him away; and the ſaid mariner 
ſhall be bound to make rejlitution to the maſter, of what he ſhall 

{ 240 ] have received from him, and pay him, moreover, whatever he 
muſt give another to take his place. Miege's Laws of Wiſby 16. 
ſ. 18. 


or elſe 3. In cafe a mariner fallt ſick, and that it is thought convenient 


2 1 do carry him to ſhore, the law is, that the ſaid mariner ſhall be 
tend him; there kept and maintained, as if he were on board, and attended 


he ſhall by a“ ſhip-boy. + If he recover, his wages ſhall be paid him to 
. the full; and if he dies, his wages ſhall be paid to his widow, or to 
ſuch diet as his next heir. Miege's Laws of Wiſby 16. f. 19. 


I uſ-d in 


the ſhip, and the ſame quantity that was allowed him when he was in health, and no more, unleſs 


it pleaſe the maſter to allow him more; and if a better diet be required, the maſter ſhall not be 
Bound to provide it for him, unleſs it be at Hit own cofts and charges. In caſe the ſhip be ready 
for her departure, the ought not to ſtay for the ſaid ſick party. Miege's Laws of Oleron 5, ſ. 7.— 
15. P. Oaly deducting the maiter's charges, which he laid out upen him, Molloy. 243. 


41 


neſs, happen to be w:unded, the ſhip ſhall be at the charge 


Mariners. 240 


4. A mariner may keep either his portage in his own hands, or 
put forth the ſame for freight, and yet the ſhip ſhall not ſtay 
upon the lading of his portage, ſo that in caſe the ſhip be fully 
laden before the goods for his portage be brought in, he ſhall 
only have the freight of ſo much goods. Mal. Lex Merc. 104, 
105. Cap. 23. 
F. If a mariner be hired for a ſimple mariner, and afterwards 
in the voyage finds hiring to be a pilot or a maſter, he may paſs, 
reſtoring his former hire; and ſo it is if he marry. Lex Merc, 
105. cap. 23. 
6. If it * a ſhip to be priſed for debt, or otherwiſe to be 
forfeited, yet the mariners hire is to be paid, and if ſhe proſper, 
to receive their pay in the ſame money that the freight is paid 
with. Mal. Lex Merc. 10x. cap. 23. 
7. A mariner ſhould neither be arrefted, or taten forth of a ſhip S. P. Vet 
making ready to ſail, for any debt; but only his hire, and as much 2 
other goods, as he hath in the ſhip, may be arreſted for it ac- on a fn 
cording to the value of the debt, and the maſter to be anſwer- debt, viz. a 
able for all; becauſe the ſhip ig compared to man's dwelling E 
houſe, which is his ſure refuge by the law, except it be fer a a penalty to 
ſavorn debt, or a penalty to the king through ſome crime. Mal. the King. 
Lex Merc. 105. cap. 23. — 


(F) Puniſhable. 


1. Tf any of the hired mariners /rike the maſter firſt, he ſhall =S. P. ifon 
pay an hundred ſous, or * loyje his hand, Miege's Laws of wir- den 


unleſs he re- 
Oleron. 6. 4 12. deems it at 
A 5 ſolz. Molloy. 244. Ibid. 246. S. P. 


2. If in boiſting up of wines they chance to leave open any of the 
Pipes, or other veſſels, ar that they faſten not the ropes well at 


| the ends of the veſſel, ſo that the veſel lips and falls, and ſo is 
ö loſt, or that falling on another vetlel both are loſt; in theſe 
, caſes, the er and mariners are bound to make them good to the 
: merchants, and the merchants muſt pay the fraight of the ſaid 
| damnificd or loſt wines; becauſe themſelves are to receive for 
. them from the maſter and mariners according to the value that 
& © ® the reſt of the wines ſhall be ſold for; and the owners of the 
4 ſhip ought not to ſuffer hereby; becauſe the damage happened 
o by default of the maſter and mariners in not faſtening the ſaid 
o veſſels of wine. Miege's Laws of Oleron. 9. ſ. 26. 
3. When a mariner is fed from his maſter, and is run away If mariner 
with the money he received from him, if the ſaid mariner can be , 
— ſecured, his trial ſhall be made; and upon the evidence of two hire ande- 
d other mariners, he ſhall be ſentenced to be hanged. Miege's ras _ 
— Laws of Wilby 20, 21. f. 61. — 
A | Mal. Lez. Merc. 105. cap. 23- 


4. Ac- 
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=—_ Mariners, 


3. According to the law of Oleron, mariners owe all % obe 
dience to the maſter, not only in flying from him in his wrath, fo 
far as they can, but alſo in ſuffering ; yet may they after one 
ſtroke defend themſclves. Mal. Lex. Merc. 104. cap. 23. 


S. P. Mol- 8. In caſe of rebelliem of mariners againſt their maſter, which 
— ifs is thought then to be done, her the maſter hath thrice lifed the 


this rife Toxvel from before any mariner, and yet he ſubmirs not him. 11 - 
a a/inr then may he not only be commanded forth of the hip at t 
_ = firit land, but alto, if he makes open {trite and debate we 


„ the b ze {hall lote his half 2 with all the goods he hat! 
then ihould within 8 Mal. Lex. Merc. 104. cap. 23. 


the re 1 of 

the mariners bind him, impriſon him, and preſent him to the juſtice; fo that if ary reſſe to a. 
ke . all loſe his as re and all things elſe he hath within Mip-> dard; yea, in caſe any number of the 
N WOuULG CC 77 re ard } forte the m. ter ts pajs 79 aviy ether jort thar ts the witch he Twas 
fraighted, they may bc acculed criminally and puniſhed as 5 a capital crime, Mal. Lex. Merc, 


1 4. cap. 28 


. Mariners, 7: a /. unge þ port, Mould not Jar e the ſhip without 
Sy maſter s licence, or faſtning "bo with 4 ropes, elſe the loſs falls 
upon them; they are alto to attend the ſhip until ſhe be diſcharged 
and ballaſted new, and the tackle taken down; and if a mariner, 
during the time of her diſcharge and lading, /a%:ur nt qavith the 
reſt of the company, but greeth idle, and adjents hin ſelf he ſhall 
pay a fine to the reſt of the company pro rata; in a ſtrange 
country the one half of the company at the leaſt, ought to re- 
main on ſhip-board, and the reſt who go on land fhould erp /;- 
briety and abſtain from ſuſpeted places, or eife thould be panic ed 
in body and purſe, like as he who abſents himſelf when the ſſiip 
is ready to fail; yea if he give out himpelf auorthier than he ig in Hit 
calling, he ſhall loſe his hire, half to the admiral and the other 
half to the maſter; but this eſpecially ought to be executed 
againſt an unworthy pilot. The mariner alſo forfeits his hire, 
if the ſhip breaks in any part, and he * not with all his dil:gence 
to ſave the goods. Mal. Lex. Merc. 1 an. 23. 
8 P. for 7. If ſome of the mariners that hired themſclves with the 
duch acci- maſter go ont of the ſhip without the maſler's leave, aud make them- 
gents are not 


done in the ſelves /Þ drunk as 5 occaſion wrangling and fighting, whereby ſome 


ſ=:vice of happen to be wounded ; in ſuch caſe Ve „ not bound to get 


3 them healed, or in any thing to provide for them; on the con- 
72: trary, he ſhall be free to diſcharge them, and 1% turn them cut of 
the ſhip, both them and their aſſiſtants 3 and if they come to 
reckon, they mult make up whatever they remain owing to the 
maſter. Miege” s Laws of Oleron g. f. 6. 
8. An atm hes againſt a mariner for any 20: ful or negligent 
fault committed by him whereby the maſter or owners of the thip 
are anſwerable to the merchant. Mel! oy 245. 


The lieute- g. The maſter may give moderate and due correftinn to -"q ma- 


mant of a 
man O01 war 
may-zive moderate correction to a ſeaman, but not round him; {or that is not woterate corretion 


per Hot Ch, J. 12 Mod. 504. Paſch. 13 W. 3. Avon, 


riners and may juſtify the ſame at common law. Ibid. 2 2.46. 
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10. Seamen impreſſed ought not to be put into a gaol; they 
_ ould be kept in an inn or other convenient place till there be a 
competent number of them to be conducted. 5 Eliz. 5. 27. 
makes it felony for ſeamen impreſſed in time of war to deſert. 


Cumb. 245. Paſch. 6 W. & NI. B. R. The King v. King & al. 
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* (A) Market Overt | 2s 79 altering the Proßerty.] Se: (E 1 
5 8 There is 1 
| | no letter at . 
II. 17 a man /e!ls a jeavel in a gelelſinith in a ſhop in the market Roli to this Y 
22238 e 17 1 „ diviſion but 1 
which is t a gold/mith's /b5p, but another ſhop which is i the te i 
not proper for this but for other commodities, this fale thail not regularity I 1 
alter the property. Tr. 43 El. B. R. adjudged between Sir Jervis ee put , 1 
wy f as here, an 9 
Clifton and Chaundler.] what in ( 1 
| in Roll will here be made (A. 2}]-—— Mo. 624. S. C.-—D. 99. b. Marg. pl. C6. 7 
| 4 
2. If plate be fold in the market in a ſcrivener's ſlp, this does ed — 4 
| ot alter the property; for this is not any proper place for men u in * 
: to inquire for ſuch thing, and the laches of inquiry is the cauſe golafmith's 4 
5 nat the owner is bound by it. Tr. 43 El. B. R. cited to be _— wo * 
©" plate is uſu. 5 
adjudged.) | ally bought 14 
ec ad fold. Mo. 360. Mich. 36 & 37 Eliz. the Biſhop of Worceſter's Caſe. S. P. cited Mo, * 
%, b';. as a reſolution at Newgate, anno. 27 EI. the Biſhop of Worceſter's Caſe. S. P. for tho? 1 
a ſuop in London is a market overt every day except Sundays and Holz days, yet it is only for buying | 
e luch goods as are agreeable to the trade of the fp where &c. Cro. J. 68. Paſch. 3 Jac. B. R. | 
et Taylor v. Chambeis. Cro. E. 454. Mich. 37 & 35 Ez. Palmer v. Wolley.—5 Rep. $3. b. | 
n- Hill. 33 Eliz. Caſe of Market Overt,—Het. (3. Mich. 3 Car. C. B. in Cafe ol Panton v. Haſſell. 
J 8 P3. If a man ſells things in a proper /bp for it, yet if the ſhop 5 P. fo 
e be * obſcured with a curtain ot the time of ſale, this does not alter APO 
the property; for it is not any ſhop overt. Tr. 43 El. B. R. outer room | 
| ated to be adjudged. ] ; and an inner 14% 
ent I 7 ; . rocm, the | 
lip ſale in the inner room does not alter the property. Mo. 360. Mich. 36 & 37 Fliz. in the biſhop of 
Worceſter's Cate. So where ary of the windows of the ſhop are fbut. Ibid.— D. 99. b. marg. 
H. bb. cites it as reſolved by all the juſtices C. B. 9 Jac. Frogmer's Caſe, —Poph, 84. 8. P. | 
* 6 Rep, 83. b. Caſe of Market Overt. —- Het. 63. in Caſe of Panton v. Haſſell.—* S. p. Mo 62 c. | 
i Cife of Sir Jervis Clifton v. Chancellor. Alto it feemed to the juſtices that tho' the ſhop | 
5 Ie, 3 market oveity vet it is not to alter the property of a ſtranger, as ovect market | 
| ml do, Ibid. | | 
Vol. XV. X (4. If 
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242 Market. 


Sale ia mar- [. If a man ſells a thing in a proper [bip, but it is in a corner 
Ke? overt . 52 . 
of the ſhop only, this will not alter the property, tho' the ſhop 


in Landon 2 s N 
ouzht to be be overt; for this place where it is fold is not overt. Tr. 43 El. 


1 B. R. adjudged between Sir Gervas Clifton and Chandler. 
u c 75 
open to the fireet, and not in chambers, or inner rooms, otherwiſe the property is not altered, per 
Anderſon. Godd. 121. pl. 148. Hill. 2g Eliz. C. B. Anon.—lt ought to be in the outer part of 
the thop, ſo that people that paſs by may ſee it. D. 99. b. marg. cites Paſch. 3 Ja. B. R. Taylor v. 
Chamoers. | 

Lord Coke ſays that the common la to did hold it for a point of great policy, and behoveful for the 
commonwealth, that fairs and markets overt ſhould be repleniſhed and weil furniſhed with all man- 
ner c. commodities vendible in fairs and markets for the necefſary ſuſtentation and uſe of the people; 
and to thit end the common law did erdain (to encourage men thereunto) that al ſales and contract: 
of any !hHing 4 endible in fairs or markets dert thould not only he good between the parties, but ſort 
bird theſe that bad right thereunto, But this rule hath many exceptions. 1it. It ſhall not bing 
the King for any of his goods fold in market overt by any perſon ; but regularly the ſale by a ſtranger 
in market overt binds an infant, a feme covert, that hath right, either in their own right, or a; 
executors or adminiſtrators, ideats, non compot mentis, men beyond ſea and in priſe, that have rigl.t 
to the fame. — 2d. Prout pl. 3. and in notis.— 3d. Prout pl. 2.— 4th. It muit be a (ale, and no! a 
free gift without any valuable conſideration. For fairs and markets were not inſtituted for gifts, but 
for ſales; therefore gift in this act is to be intended of a gift tor a valuable conſideration, and not 
a free gitt. eth. If the * buyer doth know whoſe goods they were, and that the ſeller thereof 
hath at the mott but a wrongful poſſeiſion, this ſha!l not bind him that hath right.—6th. * It they be 
ſold &y covin between two of purpole to bar him that has right, this bars not.—7th. If a ſale be 


made of goods &y 4 Hranger in a market overt, whereby the right of A. is bound, yet if the ſeller 


1 4 2cquireth the goods again, A. may take them again, bcca'!ſe he was the wrong doer, aud 

243 Je ſhall not take advantage of his own wrong. —$th. "I'kere muft be ſale and contract; 
and therefore a ſale to a man of his f own goods in market overt bindeth not; and likewiſe a ſale in 
market overt A ar infant of ſuch tenderneſs of age, as it may appear to the buyer that he is within 
age, cr by a feme covert, if the buyer know her to he a feme covert (unleſs for ſuch things as ff 
uſually trades for, or by the conſent of her huſband} binds not. —qgth. The contract mult be 6rigin- 
ally and wheol'y made in the market overt, and not to have the 1nception out of the market, and the 
couſummation in the market.——? 1th. By the common law the property was altered (tho' ſome opi- 
nions be to the contrary) by {ale in market overt att us roll was Paid either in reſpect of the fr-c- 
dome of the fair or market, wherein no toll at all was to be paid, or for that many were diſcharged 
payment of toll, as the King, and ſome of his ſubjects by charter, and ſome by tenure, as ancient 
demeſne &c. where toll of others was to be taken.,—11th. The ſale muſt not be in the night, but 
between the rifing of the ſun and the going down of the ſame; for he that hath a fair or market, 
either by grant or preſcription, hath power to hold it pet unum diem feu duos, vel tres dies &. 
where (dies) is taken for dies ſolaris; for if it ſhould be taken for dies naturalis, then might the {alc 
be made at midnight; and yet the ſale that is made in the night is good berxween the parties, but not 
eo bind aftranger that has right. —12th. A. commits a very or ſelony of the goods of B. the ice 
of the King doth ſeiſe the goods (in lawful manner} to the King's uſe, B. purſues his appeal freſhly. 
the King's officer, or any other /e//s the gouds in market overt; B. purſues bis appeal againſt A. until 
he has convicted him of the felony; the King ſhall make him reſtitution of his goods, notwithſtand- 
ing the lale in market overt, becauſe of the fre/b and diligent /xu/r and purſuit of record, the goods were 
ſo protected thereby, and by the King's ſeiſure, that the property of the ſame, being tanquam in cut- 


tod ia legit, cannot be altered by ſale in market overt. 2 Init. 713, 714.— And none of theſe 12 


exceptions are abrogated by anv act of parliament, but vet remain in full force, Ibid. 714.— “ S. P. 
Br. Colluſion, pl. 4. cites 33 H. 6. 5.— Br. Treſpaſs, pl. 26. cites S. C.—Br, Property, pl. 6. cites 
S. C.—S.P. : And. 115 Arg. cites S. C.—5 Rep. 83.—S. P. Palm. 486. Arg. —** S. P. Br. Pjo- 
perty, pl. 6. cites 33 H. 6. 5.— 1 S. P. for it cannot be good unleſs the property be alte: ed thereosy 
and that cannot be; for before the ſale, and at the time of the ſale, the property was in me, aud 
then if it ſhall be altered by the ſale it ought to be altered in me, and that ſhall be impertinent ; tar 
then it ſhould be altered out of me immediately in &c. Perk. S. 92.—} lenk. 83. pl. 62.— S. P. 
Br. Property, pl. 39. cites 9 H. 6. 45. — Property of goods is not altered by fale in market overt, unleſs 
toll be paid, per Priſot and Forteſcue Ch. J. but Brook ſays quere. Ibid. pl. g. cites 35 II. 6. 29. 


5. Selling bos ſes in Cheapſide, or cloth in Smithfield market, does 
not alter the property. Mo. 360. Mich. 36 & 37 Eliz. in Biſhop 
of Worceſter's Cafe. 


6. The Queen cannot grant to one, that his ſhop ſhall be 3 
5 | market 


Market. | 243 


market overt to bind flrangers ; becauſe againſt the law. Mo. 
925. Mich. 42 & 43 Eliz. Sir J. Clifton v. Chancellor. 


7. Seller in market overt enters a falſe name in the toll book; 31 Flv. 12, 
: makes tve 


per 2 juſtices, this is no good fale to bar the plaintiff. Owen 27. {ale veidit 
Mich. 30 Eliz. Gibbs v. Baſil. | The ſale is 

clearly good, 
and the property altered, ii there is no covin in the vendee; fi the miſnoſmer is nothing to him 
when he buys it bona fide, and is not coaufant to the tortious taking. Cro. E. 86. Hill. 30 Elis. 
B. R. Wikes v. Moretoot.—lt is not good; per Cur. Le. 158. Mich. 31 Eliz, C. B. Gibb's Caſe, 


8. In caſe of piracy, buying in a market overt without fraud 
would defend the buyer. Hob. 79. 


9. Cuſtom of ſale in market overt, where toll ought to be Het. 49. 
Hodges v. 


paid does not take away property, unleſs 100 be paid ; but other- Pranklin. 


wiſe where toll is not uſed to be paid. Jenk. 83. pl. 62. 

10. Good of bankrupt remain liable to the ſale of commiſſioners, 
notwithſtanding bankrupt ſold them in market overt; per Twiſ- 
den J. Sid. 272. Trin. 17 Car. 2. B. R. in Caſe of Baily 
v. Bunning. 

11. Trover was brought of a er cup againſt a goldſmith in Ner, per 
the Strand, and it appeared his apprentice had bought it in the Helt Ch. J. 


even in Lone 


ſhop z and per omnes, ſale of goods in a hp in the Strand, or din, if the 
ellewhere ent of London, does not alter the property. 12 Mod. n be cen- 
521. Paſch. 13 W. 3. Anon. a 


the owner's 
evidence. But becauſe he could not prove ademand of the maſter, but only of the apprentice, he 
was nonſuited. The reaſon why it alters property in London is, becaufe fale in a ſhop there is in 
market overt. 12 Mod. 521.—aud lce Keling. 48. | 


(A. 2) Market. Fair. * Clerk of the Market. The L 244 J 
Antiquity, {and bis Power, | Of the Meaſures 2 
of England. | 


* He is to 
a { 7 this day 
J. RO. patentium 1 E. 1. membrana 3. Roger de Wanton called Cie- 


aſlociatur Johanni de Swineford ad placita mercati te- neus Mer- 
cati Hoſpitii 


nenda eo quod Robert Ledet nuper aſſociatus propter inſirmita- Regis; for 
tem &c. dicto officio ad preſens vacare non poteſt ad videndum & ot ancient 


examinandum afſiſas panis & cerviſiæ &c. time, there 

was a con- 
tinual market kept at the Court gate, where the K ing was better ſerved with viands for his houſhold 
tha®by purveyors, the ſubject better uſed, and the Kirg at far leſs charge in reſpeR of the multi- 
tude ot purveyo's &c. And the officer of the market of the King's houſhold retaineth his name ſilly 
Adio“ the good cnd thereof according to the firſt inſtitut ion ceaſech. 4 Init. 273. 


2. Statutum de forma mittendi cxtractas ad Scaccarium in Magna ? S. P. And 


Charta 2 parte fo. 49. b. item. Be the clerk of the market and 2 * 


of meaſures charged and commanded to * deliver the eſtreats of inquires of 
that which touches his office in the form under-written.] _—_— _ 
whether they be according to the King's ſtandard or no, and for that purpoſe he makes procyſe ro ſhea 
Tf: and bailiffs fe return panne before him &c, —q Int. 273. 
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ide King's 3. . 1. 3 E. 1. cap. 26. Enacts that no fberrff or other mi- 
Cleru ot che FP y =D F - 0 1. : 

marker is Ager of the King ball take any reward for doing his office &'c, 

the King's | | 
mit: er, 20d therefore he is within the purview of this ſtatute. 4 Inſt. 294.—Butin$8R. 2 in 
open parliament a erat was allowed to him for markirg and ſcalirg of every 5:;fhel, Ivo pence for 


every Abel axd oe penny for every ject, and ſo according to that rate. 4 lift. 274.—flt was 


reſolved by all the judges of England, that v fre was due to the clerk of the murket for view ard ex. 
raten only of weights and meaſures. Ibid. —And the ce: 


4. The clerk of the market ſhall Y no plea, but ſuch as were 
Holden in the reign of E. 1. And at this day there is no great 
need of him; for the juſtices of aſſiſe, the juſtices of oyer and 
terminer, juſtices of peace, and the theritts in their tourns, and 
the lords in their leets, may and do inquire of falſe weights and 


meaſures. 4 Init. 273. 


(A. 3) Markets and Fairs, what they are. 


1. Fair from forum or feriæ) ig a great fort of market grantea 
to any town &c. for buying or felling, and for the more 
ſpeedy and commodious provition of fuch things as the ſubject 
needs. It is uſually kept once or twice in the year. A mart 
{a merce or mercando) is a great fair holden every year. 3 R. 
S. L. 172. cites 2 Inſt. 221. 
K F. 2 2. A market {from mercando, buying and felling) ic , than 
— fair, and granted to a town &c. for the like purpoſes, but 
chiefly for the proviſion of ſuch victuals as the ſubject wants. 
This is uſually kept once or twice in the week; fo that * every 
fair is a market, but every market is not a fair. 3 R. S. L. 172. 


C245 3 (B) Fair. Stallage. 10 


7 5 | * . | : p U 5 
Tela [II. I F a man has a fair in a place, er who have houſes next 7 
EG = edjcining to the fair cannot en their ſhips to fell commulitict Ove 

dents £ , 5 p 7 T1 - 
lage 252 fe- in fe fair, but ſtallage is due for it; for they cannot take bc- nan, 


peral word nefit of the fair without giving the duties which apperta to 
for lac de him who has purchaſed it. M. 15 Ja. B. R. in Næzuingten 


4.8 ard ” & 1 — , ot - . 
1 c. airs Caſe in Cambridge, per Cur. But Doderidge was e contra 


2 Lutw. at a day before.] 


- — 


22 
Paſch. or Trin 12 W. z. C. B. Bennington v. Taylor 


2. The lord of a manor may preſcribe to have the 8th part ꝙ 9 
* zf corn in four buſhels which are brought to market within 
the manor, nomine tolomii for flallage ſold or not ſold, and it 15 3 
good preſcription tho! it be to have it in ſpecie. Tr. 43 El. B. R. 

per Curiam, Hickman's Caſc.] 
3. The ſtallage muſt be certain. Arg. 2. Show. 266, cites 


H. 6. 45. pl. 28. | | 
SRC 5 | 0 


next 
d iet 
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(B. 2) Stallage. // Y ſhall have it as Heir, Borough 
Englith. 


I. S Tallage and piccage is incident to the ſcile. Mo. 474. Mich. 

39 & 4oEliz. B. R. in Cate of Heddy als. Hoddy v. Wheel- 
houſe.— And therefore if the King grants fair or market with 
toll certain to one and his hcirs to be held within borough Engliſh 
land, and the grantee dies, the heir at common law thall have 
the fair or market, and the toll. But the younger ſon ſhall 


have piccage and ſtallage, with the foil by the cuttom. Ibid, 


(C) Fair. Val Things Strangers may do. 


L.. FF a man has a market in one part of the vill of D. the inbba- 

bitants of the other part of the vill cannit trect new heuſes, 
and there in their houſes and fialls felt merchandiſes ; for this is to 
the damage of the market. 2 L. 2. admitted. } 

2. Caſe lies for ereciing a market to the damage of the plain- 
tiff's market, tho? the place is ſeven miles diſtant, and not on 
the fame day of the week. Vent. 98. Mich. 22 Car. 2. B. R. 
dard v. Ford. —Lev. 296. S. C. by name of Yard v. Ford. 
2 Haund. 172. S. C. 

3. It was adjudged upon demurrer, that the inhabitants of one 
market town may fell gods in angther market town, and are not 
prohibited by the {tat. Ph. & M. which extends only to thofe who 
live in country tovens, and come and ſell their goods in market 
towns. 2 Lev. 89. Trin. 25 Car. 2. B. R. Davis and Leving. 

4. Dus warrants againit ſeveral bakers that came in aud jold 
bread at G. near the city of C. for ſelling there extra ſhopam, et 
ab/que aliqus mercat, in loco aperto & tanquam mercat. But re- 
loved not good, becauſe it is no encroachment without a de- 
mand of toll &c. and if it had bcen for keeping a market, 
they would have diſclaimed, and judgment for the defendants. 
2 ohow. 201, Paſch. 34 Car. 2. B. R. The King v. 


(D) Fair. 


[ 1. 7 US nundinarum a ſenatu aut a principe impetrandum elt. 
| Arodu Decreta, libro. 2y 133. 
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— — (E) What ſhall be Contract in Nlarket-overt 79 
change Property. 

vid. (A) | 

S. P. that [I. A Man * bargains cut of the market to have goods for 101. 
e 98h and that the buyer thall have electian to like or diſclite the 
ed, unleſs next day, and at the ſame time gives $5. in earneft, and the day 
the courſe after he agrees to the bargain, and pays the toll; yet becauſe it 


2 8 : 
1 has + relation to the firſt contract, it does not change the pro- 


tüte 31 Eliz, perty. Dy. 1 Ma. 99. 68. ] 
12. de ob- 
ſerved, per 3 J. againſt one. 1 Jo. 164. Mich. 3 Car, B. R. Barker v. Redding.— D. 99. b. pl. 66.— 


7 S. P. Per Gaudy J. Goldſb. 164. 


2. Every factor of common right is to , for ready money, but 
F he be a factor in a ſort of a dealing or trade, where the »/age 
15 for factors 7 /ell en truft, there if he ſells to a perſon of good 
credit at that time, and he after becomes infolvent, the factor 
is diicharg'd ; but otherwiſe if it be to a wan notoriouſly di- 
credited at the time of the ſale. But if there be no ſuch uſage, 
and he, upon the general authority to ſell, ſells upon truſt, let 
the vendee be ever ſo able, the factor is only chargeable ; for in 
that caſe, the factor having gone beyond his auth: rity, there is no 
contract created between the vendee and the factor's principal, 
and ſuch ſale is a converſion in the factor; and if it be not in 
market-overt, no property is thereby altered, but trover wil! 
alſo lie againſt vendee. So likewiſe, if it be in a market-Cxvert, 
and vendee brews the füctar 75 fell as faftor ; per Holt Ch. J. at 
Guild-hall. 12 Mod. 514, 515. Paſch. 13 W. 3. Anon. 


See Fr (F) Fair. Forfeiture, What Ad or Thing ſhall- 


chiſes (B) 


be a Forfeiture. 


N DLT. HEN direrſt fronchiſes are granted to one man, and nbi 
8 ther is dependont upon the other ; in ſuch caſe, tho' he 
miſuſe cue franchiſe, & yet by this the others thall not be forfeited, 
but only this franchiſe which he has ill uſed. 22 Aſſ. 34.3 ® 
C2. If all the prints of the franchiſe depend upon ene and tht 
fame franchiſe, which comprehends ſeveral articles; in ſuch cle, if 
he miſuſe any ef the prints, the entire franchiſe ſhall be forfeited.] 
rig. If a man has a franchiſe, and % it as he ought, and over and 
(Parpreat.) above * incroaches further upon the King; in this cafe the fran- 
chiſe, which he has well uſed, ſhall not be forfeited. 22 A. 34. 
4. As if a man has a market ts hold every week on a Friday, 
and he holds the market the Friday, and alſ; Mcnday ; in this caſe 
nothing ſhall be forfeited but that which he has encroach'd. 


a2 AT. 34.] 
Ly. Bui 


Market. 
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C5. But if a man has a fair to hold 2 days in a year, and he holds 2 - 2 
probibita 


it three days, he ſhall forfeit the whole. 22 Af. 34.— 21 E. 1. 7 
Liber Parliamentorum. 47. The Biſhop of Wincheſter's Caſe, «fa 


kee ping 
ir ( anger 


[that he] ſhall forfeit all the fair for holding it beyond the time than be 


limited.“ 


6. If a man has a market to hold upon Wedneſday, and he holds 
it of another day, and not upon the Wedneſday, the franchiſe ſhall 
be forfeited. 22 Aſſ. 34.J 

7. An abuſer of the toll is a forfeiture of the market. 2 Show. 
265. cites Corporation of Maidenhead's Cafe.—Palm. 76, 77, 78. 

8. Miſuſer of a piepowder court cr toll is a forfeiture of the 
market or fair it ſelf. 2 Show. 276. Hill. 34 & 35 Car. 2. B. R. 
Arg. ſo agreed by counſel of both tides in Caſe of Quo Warranto. 


(F. 2) Fairs. Goods ſold there, or the Value &c. 
of them forfeit:d in what Caſes. 


li 5. I F any merchant ſell any aware or merchandize at a 

air after the time of the fair ended, he ſhall for- 
feit double the value of the gords ſold; one fourth part thereof to the 
preſecuter, and the reſt to the King. 


(F. 3) Proceedings, Pleadings, and Judgment. 


How. 


1. UO warranto for the King againſt A. B. to ſhew quo 
warranto he clain'd market in T. in prejudicium &Cc, I he 

writ was returnable in B. R. 15 Paſch. and the deferdant made 
default, and at the venire facias he made default likewiſe at Octab. 
Trin. And before all the juſtices in the exchequer chamber, 
the queſtion was, if he ſhall forfeit his market or not? And per 
{ remail J. he ſhall forteit his market; for the fatute wills, the 
if the defendant does not come at the venire factas return'd, that it 
all be done as ſball be done in eyre; and before the juſtices in 
"eyre, if the defendant does not come, the franchiſe ſhall be ſciſed 
into the hands of the King nomine diftriftionts, and if the party 
ohe ought to replevy the franchiſe does not come during the eyre in the 
fame county, he ſhall forfeit his franchiſe for ever; and fo per 
tlervey in the eyre of Kent. And therefore all this term that 
e vonire foes is returnable he may come and replevy his franchiſe, 
but not after this term; and Cateſby and Littleton accordingly, 
that it ſhall be forfeited if he does not come during the eyre. But 
2 did not ſpeak theſe words (in the ſame term) as Tremail 

3 


ſaid; but per Needham, in B. R. he ſhall not forfeit at any 
| X 4 time, 


cught on 
tuin of be- 
ing ſeiſed into the King's hands till be have made fine for ſo doing. 
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part of ſuch place they will. 3 
* Dixon v. 


Market. 


time, but may replevy it; for tho' the eyre determines, yet 
B. R. docs not determine. But the others e contra; and if he 
does not come in the tame term, in which the venire factas is 
returnable, that the liberty is forfeited. Brian ſaid, that the 
Judgment ur be that the marxet ſhail be ſoiſea into the hands of the 
King, and this ſhall enure by <vay of ext:ngu;/hment. As if I grant 
a market to the _ ng. which the Ki: 3 Had granted to me, this 
is extinct. Br. Quo Warranto, pl. 11. cites 15. E. 4.7. 

2. It the party had continued the market by tort, and not by 


title, the judgment ſhall be that the market ſpall be oled. Ibid. per 


Billing 

3. . if be had title, as by grant, of the King or the like, the 
judgment {ha!l be zhat i; Ball be ſeiſed. Ibid. 

4. And in eorit of nu/ance for holding of a market to the nuſance 
of his market, judgment was given that the market of the defend- 
ant ſhould be ſeiſed, Ibid. 

5. But here it dees net appear if the defendant had held his mar- 
ket by right or by wrong ; therefore there is better reaſon to give 
Judgment that the market fhall be jeiſed ; per Billing; and with 
this agreed the other juſtices as to the judgment. Ibid. 

6. Dnere, whether when market is forfeited in eyre and ſoiſed 
into the hands of the Ring, the King jhall hold it as a marxet ? 
for it is extinct; per Brian, Ibid, 


(G) Fairs. In what Place may or muſt be e. 


1. 13 E. 1. Stat. of ET® that foirs and markets ſal not be 

„unten cap. 6 t in chur Cheyards. 

2. In the caſe of Wey-hill fair it was ſaid per Jefleri s Ch. }. 
that if the fair belongs to Andover, they may chooſe whether 
they will keep it at any place, and that may create another 
aueiti, on, whether they ; may not forje:t this fra anchiſe by difufer ? 


dun- But certainly, if the pruce be net lite; d by the King's grant, they 


may keep it where they pleaſe, or rather where tt cy can MC 1 
convenienily; and if it be ſo limited, they may Leih it in 76 15 it 
3 Mod. 108. Paſch. 2 : Jac, 2 . Ks 


Robinſon. 


lere they meet is liable to an action at the ſuit of the grantee of the marke. Arg. 2 Mod, 


127. Tia. 2 Jac. 2. B. R. in Cafe of the Company of Merchant Adventurers v. Kebow. 


tho” the contract be made in a houſe out of the market, 


(H) Market, What Place ſhall be ſaid the Market, 


1. IN an information upon the fat. 5 96 E. 6. 14. of buying 
feer-grain, &c. it » as held, that if corn bc in the Sax By 
and de- 
lirer'd to the vendee out of the market, yet it is w thin the ſta- 
tute, And per Anderſon, the market ſha!l be ſaid the place A 
„„ 


— ws —=&4 


no 


Market. 


e tran ache it hath uſed to be kept, and not every place in the 
town. Godb. 131. pl. 148. Hill. 29 Eliz. in C. B. Anon. 

2. If one buys in a ſhop in London any thing which appertains 
not to his trade, as to buy plate in a mercer' or draper”s ſhop, it is 
not a market overt to alter the property. So if the ſale be in a 
back Shop, or in another place not open, no property is alter'd 
per Anderſon. Cro. E. 454. Mich. 37 & 38 Eliz, in Caſe of 
Palmer v. Wolley. 

. In cate of tl to be paid for things brought to market the 
ill ſhall be taken for the market; per Powell. J. 2 Lutw. 1 502. 
Hill. 12 W. 3. in Cate of Kerby v. Whichelow. 


(H. 2) //hat Things may be ſold out of the Market, 


I. 'T Refpats by the prior of D. where he and his predeceſſors 

time of mind have had market in D. ſuch a day, and the 
corretion of the market, and that butchers and others who fell 
vituals fhall fell in the high ftreet upon the flalls of the plaintiff by 
him aſſign'd fer them, for awhich the plaintiff ſhall have one penny a 
day far every ſtall, and that the defendant ſeld in his houſe, by which 
the plaintiff loft his advantage of the ftalls, and correction of the 
victuals of the defendant, being a butcher &c. and admitted for 
a good preſcription. The defendant preſcrib'd that he and all 
bo uſhs!ders of D. have uſed ts fell in their houſes, and the opinion 
was that this is an ill preſcription; for he does not deny the 
market of the plaintiff, and alto by this means the plaintiff ſhall 
loſe his toll and correction, and alſo market ſhall be overt and 
not privy. Quere, if hellere may preſcribe. Br. Preſerip- 
tion, pl. 98. cites 11 H. 6. 19. 

2. And after the defendant preſcribed the cuſtom of the vill to 
be, that every burgeſs ſeiſed of any houſe adjgining to the hich fret 
moy ſell in his cu, houſe, and that he is a burgels, and was ſeiſed 
of a houſe adjoining to the ſaid ſtreet, and told &c. Ibid. 


| (1) Grants or Patents for Fairs or Markets. 


ol. I F one has a fair or market, either by preſcription or by let- 
ters patents, and another obtains a market to the nufance of 
the former market, he thall not ſtay till he have avoided the let- 


ters patents of the later market by courſe of law, but he may 


have an %% of nuſance. 2 Inſt. 406. 

2. Tho the words in che grant of a market be nt fit ad nocu- 
mentum feriarum wvicinarum, theſe are put but for example; for 
if it be ad aliquod dampnum either of the king or ſubject in any 
other thing, the fair thall be revok'd. 2 Init. 406. cites Paſch. 
33 E. 1. Prior of Pinmouth's Caſe. 

3. It was objected, that an ad qued damnum was not neceſſary 
upon 
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3 Lev. 221. 
the King v. 
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Market. 


upon grant of a market, but the patent might be granted with- 
out it, and therefore if it be ſurreptitious it is not material. But 
the judges reſolv'd, that what is always done in pleading is ne- 
ceſſary to be done; but it may be diſpenſed with by non obflante , 
becaule there the King takes upon him notice, that it is not ad 
damnum &c. Yet if it be ad damnum, the patent is void; for 
in all ſuch patents it is a condition imply'd, that it is not ad dam- 
num of the neighbouring markets. 3 Lev. 222. Trin. 1 Jac. 2. 
C. B. The King v. Butler. 


(I. 2) Of the Manner of holding and warning 4 


Tair. 


1. 2 . 3- 0 ENads that every lord at the beginning of his . 


fair ſpall cry and publiſh how long it ſhall eu- 

dure, on pain to be greviouſly puniſhed. 
2. 5 E. 3. 5. Merchants after the fair ended ſball cloſe their ſhops 
and {oil no aware thereafter, in pain to forfeit to the King the double 


value of the ware ſo fold, whereof the preſecutor ſhall have a fourth 
part. | 


(I. 3) On what Days. 
4. H. 0.5. PXacts that fairs and markets Hall nt be hept 


upon Aſcenſiou-duy, Corpus Chrifti, IWhitſun- 
day, Trinity-Sunday, the Aſſumption of the Virgin Mary, All Saints, 


C250 ] Grd Friday, nor any Sundays, (the four Sundays in harveſt only 


FRE 
See (A) 


excepted ) in pain to forfeit the wares fe ſpeed to the lord of the frat 
chiſe there. . — 

Henobeit they may be kept within three days next before or after the 
faid days preclamation theresf being made beforehand, which is to 
be certified without fine er fee to the King, and ſuch as have by 
ſpecial grant ſufficient days before er after the ſaid feaft may keep their 
full number. 


(I. 4) Of the 7% Book-keeper, and Property altered 
by Sale, in Market-overt or Fair, 


1. 2639.2 FE Nacts that the owner, farmer, ſteward, bai- 
M. cap. 7. ſ. 2. li, or chief keeper of every fair and market- 
vert, ſhall yearly appoint one certain place, where horfes hall be uſed 
to be fold, in which place there fhall be, by the keeper of the fair or 
market, appointed one or more to take toll, and keep the place from ten 
before noon until ſun-ſet, upon pain to forfeit 408. and every toll-ga- 
therer ſhall, during the fairs and markets, take toll for every ſuch 


horſe Ec. al the ſaid place betwixt the heut ten in the morning 
| | a1 


„ 


red 


bai- 
et- 
uſed 
ir or 
m ten 
[][-ga- 
y Tuck 
ung 
UI 


Market. 


and ſun-fet, and not at any other time or place; and ſhall have before 
him at the taking of the toll the parties lo the bargain of every ſuch 
harje Sc. and alſo the horſe Fc. fold, and Hall then write in a boot 
the names and dwelling-places of all the parties, and the colour with 
ene mark at leaſt of every ſuch horſe c, on pain to forfeit 408. 

S. 3. The toll-gatherer-or keeper of the book ſhall within one day 
after ſuch fair or market deliver his book to the owner Sc. of the fair 
or market, «ho fhatl then couſe a note to be made of the number of all 
berſes Sc. fold there, and ſubſcribe his name, or ſet his mark there- 
ents, upon pain to forfeit 408. and alſo te anſaer the party grieved. 

S. 4. The ſale or exchange in any fair or market-overt of any 
horſe Oc. len ſhall nat alter the property, unleſs the ſame ſhall be in 
the fair or market openly ridden, or kept one haur at leaft betauixt ten 
in the morning and ſun-ſet, in the place wherein horſes are uſed to be 
„eld, and unleſs all the parties fhall come together, and bring the horſe 
ts the open place appointed for the toll-taker Sc. and there enter their 
names and dwelling-places with the colours, and one mark at leaſt, of 
the horſes Sc. in the toller*s or keeper*s book ; and alſo. pay him their 
tl, if they ought to pay any; if not, then the buyer to give 1d, for 
the entry in the boat. | 

S. 5. If any horſe that is Holen be [old or exchanged in any fair or 
mamet, and not ujed according to this flatute, the oxuner of ſuch 
horſe may ſeiſe the jaid horſe, or have an action of detinue or replevin 
for the ſaine. 

S. 6. The cue half of all «hich forfeitures to be to the King, and 
the other to His that will ſue for the ſame before the juſtices of peace, or 
in au of the ordinary courts of record by bill Ec. 

S. 7. The juſlices of peace ſhall have autherity in their ſeſſians to 
mnguire, hear and determine all offences againſt this ſtatute. | 

S. 8. Where toll is nat due, the keeper of the book fhall tate but 
Id. upon every contract for aviiting the entry. 

2. 31 Elix. cap. 1 2. /. 2. Every ſeller or exchanger of an horſe Se. 
in a fuir or market, being uutussun to the toll-taker or book=teeper, 

ball procure one credible perſon, that ts well known unto him, 10 
due the ſale of the ſame horſe ; alſs the names of the buyer, ſeller and 
voucher, and the price of the horſe ſhall be entered in the tsll-book, and 
a nite thereof delivered to the buyer under the toll-takers or book- 
keepers hand, for which the buyer fhall pay 2d. and every falſe 
voucher, and the tull-taker or book-keeper, that ſuffers ſuch ſale or ex- 


 ehange to paſs contrary to this act, ſhall forfeit 51, to be divided be- 


ei the Queen and the proſecutor. And beides, the ſale of ſuch 
horſe ſhall be void. | 


branch extends to all ſales of horſes in market-overt, whether the horſe &c. be ſtolen 


or not ttolen. 2 Inſt. 517, —In trover of an horſe, a ſpecial verdict was found that B. 


This act is 
but an act 
of addition 
to the com- 
mon law, 

and to the 
att of 2 K 
3 Ph. & M. 
cap. 7. ail 
ſtanding in 
force, and 

mult be pur» 
fued. 2 Inſt. 
719.—This 


251 J 


was paſſiſa d of an horſe, and laſi him, and that he was afterwards ſo!d in Smithfield-market by C. 
known to one J. S. unto D. to the uſe of the defendant, prout per copiam intrationis inde in libro 
tolneti uſualiter capt. & reſervat. apparet. And they find further, that x fiel in rerum natura at 
the time of the ſale nec quod unquam tuit aliqua talis perſona in rerum natura, as J. S. and that the 
horfe came to the hands of the defendant, and he converted him &c. But nothing was fornd as to 
the borſe being ftole ; and this matter being objected, the Court conceived it to be a caſe of great con- 
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ſequenee and hardſhip, be the reſolution one way or other. For it is difficult for the vendee to know 
the vendor, and to it 15 tor the owner, who loſt the horſe to prove it to be ffoten, tho” it really 
be fo. And therefore three juſtices agreed that the plaintiff have judgment; for tho* whe 
freamble 2% of Ves Helens yet the purview is general, Palm. 485. Mich, 3 Car, B. R. 
Barker v. RKeuding. | 


S. 3. Fuftices of peace in ſeſſions have poxwer to hear a "FAN 
mine thoſe offences. 

The clauſe S. J. Netwithflanding ſuch fale and woucher, as aforefaid, the 
1 right owner or his executors may redeem a flolen horſe 77 if they claim 
fatute ex. Him within 6 months after the ſelling at the pariſh or corporation 
reras to no quhere he ' ſhall find him, and make prof by too ſufficient qvitneſſes, 
= — , before the next juſtices of peace in the county, or before the head-sfficer 
Agreed by of a corporation, that the horſe was his, and re-pay ts the _ ſuch 
—_— | wg pric e for the horſe as the ſame buyer ſpall upon his own cath before fuch 


43% Mich, J#/fice ar officer teſtify to have paid for him. 
3 Car. B. R. ia the Caſe of Barker v. Redding. 


(I. 5) L may go to Fairs or Markets to e there. 


| : 
Fi 1. 3 H. 7. 9. U PO N an ordinance made by the city of London 
1 to prohibit cilizeus t carry {hetr wares x” 
15 end markets out of the city, this af gives them libert; 75 and makes 
1 that erdinance vaid ; and none fhall trouble any citizen jor fo doing in 
1 pain of 401. to be divided betauixt the King and the proſecutor. 
£1 | 2. 1 E 2 Ph. & M. 7. enacts, That none dibelling i in the 
q ecmitry cut of a corporation or market-towwn ſhall fell or cauje to be 
17 fold by retail any woolen cloth, linnen cloth, haber daſher <vares, 
moore” zu ares, in any ſuch corporatren or 9 town, or the 
ſubur bs er liberties thereof, (except in open fairs) in pain to forfeit 
fer every K me fo offending 68. 8 d. and the whole wares ſo fold, ar 
cffered ts be fold ; the one moiety , which forfeiture ſhall be to the 
. 'ng and Jſicenm, and the other 15 the ſeiſar or proſecutor. 

3. Stat. 178 Eliz. cap. 21. enacts, That it Jhall be lago for all 
perſons to buy and ſell within the borough of New Wocdjtock all 
manner «of als and yartis upon the uſual markets and fair days, 
and the fame to uſe to their beſt advantage. 


PII pO Pony 
* va die * * 
8 2 


a * 
CY 


N 
* \ 1 * 


(K) Pleadings of Goods bought in Market-overt. 


1. WY HERE the buyer juſtifies the buying of a horſe in mar- 
ket-Overt to change the property, hne Hall ſhea of aufm 
he bought. Br. Count. pl. 78. cites 9 H. 6. 45. 
Br. Plead- 2. In treſpaſs of goods taken the defendant jaid, that the city of 
Dy Pp” London is an ancient cily, in which there has been a market time out 
7. cites 
S. C.—la F mind, every day in the aweek for all men to ſell, and that A. was 


rover, the P ed of the goods, and eld then al London before the treſpoſs for 


ec icudant, 
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vol. by which he too them &c. The plaintiff demurred, becauſe 4 4 parts 
F pleaded t 


he did * nt ſay Thoſe the market avas, nor did he except the 5," of 
the Lord's day, on which market cannot be by the law of God, Lixdonicar 
nor is it fhewn what tell was paid, and yet the Court held againſt ancient city, 
the plaintiff, by which he was nonſuited; for a market goes 2with ax" poo 7 
the land, and therefore need not fhew who is owner, and herewith LI * 
agrees liber intrationum. And ſee that property may be altered he is a 


there without paying 7; for this zs a duty to the lerd of marketevery 
J day for ail 


the market, and not a property. Br. "Treſpaſs, pl. 328. cites 2 
12 K. 4. 8. 9. Sold in every 
part of ib, 
Cty tn every pen ſpop every day beſides Sundays and Halidays betwixt ſun-rifing and ſun-ſe!ting, ſo as 
41 K. cor tracts be a freeman ; and that he being a freeman of the company of mercers ſuch a day, 
rot being Sunday or Holiday, brught thoſe things of one H. C. for ſuch a ſum in bis open ſhop, wherein 
be had a long time uſed to buy ſuch wares, and fo juſtifies the converſion ; and upon this plea the 
plaintiff demurred : and upon the firſt motion at the bar all the Court conceived that the plea was 
not good; ror the cuſtom is too general, that every freeman might buy all manner of wares in every 
ſnop &c, for then a ſcrivener might buy plate in his ſhop, and the like &c. which is not reaſonadle. 
And here he being of the miſtery of mercers, to buy peticoats and cloaks &c. it is not agreeable to his 
trade. And Poyham ſid, that it had been reſolved, that ſuch cuſtom being found by a ſpecial 
verdict was unreaſonable; where fore it was adjudged for the plaintiff, Cro. J. 68, 69, Paſch. 


3 Jac. B. R. Taylor v. Chambers. 


3. Where defendant pleads, that he bought the goods in a 
market-overt, he ought to thew on what day the market was 
kept, and that it was not kept at a time when by the patent 
it ought to be kept. Sti. 113. Trin. 24 Car. Marſhall v. 


Porter. | 
4. Trover for goods, to which it was pleaded by defendant 


that he had bought them in market-overt. You mult prove the 
fale in market-overt, and at a convenient time. 12 Mod. 209. 


Mich. 11 W. 3. Burch v. Scory. 


(L) Equity. 


1. IF a treſpaſſor of goods ſells them in market-overt, the Vern. $4.5, 


owner's title is barr'd; but F they come to the treſpaſſer C. and F. 
again, he may ſeiſe them; per Finch C. 2 Chan. Caſes 126. 


Mich, 34 Car. 2. in Caſe of Bovey v. Smith and Boney. 
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Marriage. 


A) Marriage. Contract of Marriage, what is, and 
haw diſſolved. 


I. A Marriage was had between two fu ons nubiles purs 

ſuant to a covenant between the ſeveral parents, At 14 years 

t he huſband diſagreed. It was argued by Egerton, the Queen's 
ſolicitor, that this marriage, ſo far as it concerns the covenant, 
is to be conſidered according to the reaſon of the common law, and 
not according to the rules and grounds of the canon or civil law, 

net as marriage in right, but as a marriage in peſſiſſon, and mar- 


riage in poſſeſſion is /upfcient always in perſonal things and cauſes, - 


eſpecially «where the poſſeſſion of the wife is in queſtion ; but where 
the poilethon of the huſband is in queſtion, there marriage 
in right ought to be. Le. 53. Paſch. 29 Eliz. in Caſe of Leigh 
v. Hanmer. 

2. Contract per verba de futuro is releaſable, But per verba de 
preſenti is not; per Holt Ch. J. 2 Salk. 437. Paſch. 2 Anus. 
B. R. jeſſon v. Collins. 


1 253 ] (B) Contract of Marriage /entenced and how. 


I. CEntentia contra matrimonium nunquam tranſit in rem judicas 
. 2c tam. 7 Rep. 42. b. (43. b.) Kenn's Caſe. 
Ordingly; 2. If F. be divorc'd from her baron cauſa præcontractus 
— ow made with another per verba de preſent; ; immediately by the 
ſentence given in the Court, the marriage ſhall be conſummated 


between the ſaid F. and firſt baron without any rites to be in facic 


eccleſiæ. Otherwiſe on contract per verba de ſuturo. D. 105. b. 
17. marg. per Noy attorney genera! in his Lent Reading. 1632: 


(C) Actions relating to Contracts. 


See 3 Lev. 1. 29 Car. 2. N O action ſhall be brought to charge any perſen 
65. Puir- , 
P upon any agreement made upon conſideration 6 
War rtr, marriage unleſs the agreement upon which ſuch action ſhall be brought, 


where it is or ſome memorandum or note thereof ſhall be in writing and figned 


5. py fo to be charged therewith, or ſome other perſon by him 


Have been : 
reſolved that authorize 


ſuch pro- 
miſe is directly within the words of this ſtatute, and not out of the intent; becauſe it was in con- 


ſcar tat on, the one would mairy him, the other would marry her; and ſo it is a promiſe in conſi- 


de ration 


Marriage. 253 


geration of marriage. — Skin. 54. S. C. PuITror v. WAIT cor r in C. B. and held per Wind- 
ham, Levins and Charleton to be within the ſtatute, and that it might be demurred to; but North 
Ch. J. being abſent, adjornatur. 

In action ſur caſe upon mutual promiſes of marriage the counſel for defendant offered that it was 
within this ſtatute ; but ruled e contra, per Jcliries Ch. J. Skin. 196. pl. 10. Anon. 


2. Aſſumpſit & c. for that in conſideration he had promiſed to In Gin 
marry the defendant, ſhe had promiſed to marry the plaintiff; 2 
after a verdict for the plaintiff it was moved in arreſt of judg- ze ofered te 
ment, that this action could not be brought by the man, becaute marry ber 
marriage is no advantage to him, but to the woman, but non al- Aled which 
locatur; for marriage is a conſideration on the man's fide ſuth- in this cafe 
cient to raiſe an uſe, and Holt Ch. J. ſaid this action is grounded was necef- 
en mutual promiſes ; for if the woman's promiſe ſhould not bind _ = 
her, then it is but nudum pactum on the man's fide, and there- plaintiſf, no 
fore it is actionable either on both ſides, or on neither fide. certain time 
1 Salk. 24. Mich. 10 W. 3. B. R. Harriſon v. Cage. — _ 
for marriage. Carth. 457. Harriſon v. Cage. — 8. C. 12 Mod. 214.—8. P. Sid. 180, Hebs 
den v. Rutter, —1 Lev. 147. S. C. » 


3. A prohibition was moved for to ſtay a ſuit in the Spiritual 
Court upon a contract of marriage per verba de preſents ſug- 
geſting, that in effect the contract was per verba de future, 
for which, if not performed, the party had remedy at common 
law ; Holt Ch. J. ſaid, that tho' it was per verba de præſenti, 
yet it was a matrimonial matter, and the Spiritual Court had 
juriſdiction, and this was the great objection againſt actions at 
law when firſt brought up in theſe caſes. But in anſwer to this 
it was held, that the remedy in the Spiritual Court was waved 
by betaking himſelf to damages for the breach; and he ſaid, that 
where it is per verba de futuro, which do not intimate an actual 
marriage, it is releaſable, and as it is ſo, the party may admit 
the breach and demand ſatisfaction; a prohibition was denied. 
2 Salk. 437. Paſch. 2 Anne B. R. Jeſſon v. Collins. 

4. If a man of full age and a female of 15 promiſe to intermarry, 
and afterwards he marries another, an action lies againſt him; 
for tho' ſuch marriage may be ſaid to be voidable as to the infant, | 254 } 
yet it ſhall be binding on the perſon of full age, who ſhall be 
preſumed to have acted with ſuſficient caution ; otherwiſe this 
privilege allowed infants of reſcinding and breaking thro' their 


contracts, which was intended as an advantage to them, might 


turn greatly to their prejudice. 3 New. Abr. 574. cites Trin. 
5 Geo. 2. Holt v. Ward. 


(C. 2) Actions on Contracts, Pleadings and Evi- See Triat 


dence e 


I. A Sſurapſit, in conſideration that the plaintiff promiſed to 
marry, the defendant promiſed to marry him; it was 
proved upon evidence that there was a promiſe ; but the defendant 
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produced a ſentence in the Spiritual Court diſafirming the contract, 
and this was held good counter-evidence, and the plaintiff was 
nonſuit; cited per Holt Ch. J. as a Cafe which he remembered. 
2 Salk. 438. in Cafe of Jeſſon v. Collins. 

2. If a man makes a promiſe to marry a woman, and was in- 
capable to perform it by reaſon of conſanguinity &c. it would be 
there a void promiſe, whereof ſhe might diſcharge herſelf by 
giving the /þecial matter in evidence on non aſſumpſit. 12 Mod. 
214. Harriſon v. Cage & Ux. 


(D) What is, or amounts to Marriage; and what 
ſhall be ſaid Evidence. | 


1. BARON being about the age of 11 years, and the woman 
of 16 years, they contract matrimony and after they pro- 
cure it legitime ſolemnizari between them, and after the baron 
dies before the age of 12 years; per Cur. this is a lawful mar- 
riage. Dal. 79. pl. 16. 14 Eliz. | | 
2. Matrimony is not til after years of conſent, but ſponſalia 
may be before. Arg. Mo. 742. Mich. 41 & 42 Eliz. Sir Arthur 
George's Cafe. | | | 
3. If ideat contracts matrimony it is good, and ſhall bind him. 
Sid. 112. Paſch. 15 Car. 2. in Cam. Scacc. by 3 J. in Cafe 
of Maxsr v. SCOTT cites it as adjudged 3 Jac. in Cate of Stiles 
v. Welt. | 
4. 12 Car. 2. cap. 33. All marriages folemnized in any the King's 
dominions fince the 1/} of May 1642. before any juſlice of peace, or 
> feputed, or according lo any ordinance, or reputed erdinance of 
both, or either houſes of parliament, or of any conventiga ſitting at 
Weftminſler under the name fa parliament ſhall be «f effeft as if ſe- 
lemnized accarding is the rites uſed in the church of England ; and 
ite upon baſtardy, or unlanvjulneſs of marriage, concerning ſuch 
marriages, ſhall be tried by jury. Confirmed 13 Car. 2. cap. 1. 
2 Show. 5. Contract per verba de praſenti amounts to actual marriage, 


1 which the parties themſclves cannot diſſolve. 6 Mod. 155. 
derlain. S. P. As where the words are, viz. I marry van, or ye, and I are man ard wife ; and 


this is not releaſable; but if per verba de futur, as I will marry you, I promiſe te marry you &C. 
this is releaſable, 2 Salk. 437. Paſch. 2 Annie. B. R. Jetlon v. Collins. —The wife ſued in the 
Spiritual Court for alimony : the caſe was that the huſhand was an ap it, and had a licence trom 
the bithop to marry but married the woman according to the forms of their own religion 5 and Holt 
faid that by the canon law a contract per verba de pra:{enti is a marriage; and that ſo it is of a 
contract per wverha de futuro, if the contract be executed and he does take ber, it is a marriage, and 
they cannot punith for fornication, 2 Salk. 438. Mich. 5 Anne. B. R. Wigmore's Caſe. 


6. Entry of names of perſons as married in a church-b:ok is not 
poſitive evidence of the marriage unleſs the identity 4 perſons be 
proved, or that it be ſtrengthened with proof of cohabitation, or 


allowance of parties. MS. Tab. tit. Marriage cites 28. Jan- 
1718. Draycot v. Tabbot. 
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(D. 2) Good. In regard of the Perſon marrying 


generally without Conſent or Licence. 


1. 2 3 E. ALL laws, canons, conflitutions, and ordinances, 
6 211 which prohibit marriage to ſpiritual perſons, who 

by God's law may marry, and all pains end forfeitures therein con— 
tained, ſhall be void. | 

Provided, that this act ſhall not give liberty to marry without 
aſting in the church, and other ceremonies appointed by the Book of 
Common-Prayer. | | 

Decrees and divorces heretofore made, are ſaved. 

2. 5 & 6 E. 6. 12. The marriage of prieſts and other ſpiritual | 
perſons ſhall be late ful, and their children ligitimate and inheritable ; 


| likewiſe they to be tenants by the curtęſie, and their ⁊uifer dowable. 


3. The 100 canon is that no children under the age of 21 years , 
compleat all contract themſelves, or marry <vithout the conſent of 
their parents, or of their guardians and governors, if their pa- 
rents be deccaſed. 


| (F) Good. In regard of the Perſon with whom: 


Degrees prohibited. 


1. 32 Hen. 8. ALL ſuch marriages as within the Church of Eng- S much of 
cap. 38. /. 2. land fhall be contrafted betauren lawful perſons (as 5. — 4 
all perſons be lawful that be not prohibited by God's law to marry} b ; Ea. 
being contra end f[olemmized in the face of the church, and conſum- b. cap. 23 is 
mate with bodily knowledge and fruit of children, fhail be lawful — 

and indifoluble, notwithflanding any diſpenſation, preſcription, 97 1.— The 


ether thing. And * no reſervation or prohubition ( God's law except clear ſenſe 
7 of this clauſe 


ſhall impeach any marriage without the Levitical degrees. An mathe as 
2 perſon ſhall be admitted in Spiritual Courts to any preceſs contrary all marri- 


# this a. |. Seeders 
Ut nec 


ate not prohibited within the Levitical degrees; or otherwiſe by God's law. So as the prohibiting of 
marriages within the Levitical degrees, and within God's law, whereof the Levitical degrees are 2 
pzrt, is no more or leſs in effect than to ſay, that al! marriages ſhall be lawtul wHich God's law dues 


lg prohibit, Per Vaughan Ch. J. Vaugh, 219. in Cate of Harrifon v. Burwell, 


2. 2 & 3 Fd. 6. cap. 23. f. 2. As concerning pre-contrafts the 
Patute 82 Hen. 8. cap. 38. ſhall be repealed, and reduced to the flate 


of the King's ecclefra/tical laaws. 

3. A man married the rel:i# of his great uncle, vin. his grand- 2 Vent. 9. 
father's brother by the mother's fide, and the queſtion was, whe- mo 
ther this was a lawful marriage by the act of 32 H. 8. 38. And C. B. S. C. 
Vaughan Ch. J. who delivered the opinion of all the judges of that the pro- 
Lngland, held, that the marriage was lawful by that ſtatute ; and ——- 
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vo cof alt- accordingly judgment was given, that a prohibition ſhould go 
ar on des th Spiritual Court. Vaugh. 206 to 250. Trin. 20 Car. 2. C. B. 
ien, JIarriſon v. Burwell. | 
4. It was moved for a prohꝭbition to the Spiritual Court, and 
the ſuggention was, that they proceeded there to excommunicate 

the piamtitis, for that the plaintitf Heywarc had married the 

other plaintiit, who was the daughter of the ſiſter of his firſt wife, 

and it was granted; and the defendant demurred on the 
ſuggeſtion, becauſe it, appears that the marriage was not law- 
ful. Lt adjornatur to be argued. Sid. 434. Heyward and Ux 

v. Foine. | | 
5. Prohibition to the dean of the Arches ſuggeſting that Collet 
had ſectled Lis lands on his children by his wife now living, and 
that the ſuit iu the Arches was for a divorce, he having married 
C 256 J his e wi/es //fer, the conſequence whereot would be, to make 
his childcen baltards, and draw the ſettlement of his lands in 
queſtion ; but at lirit the prohibition was denied, becauſe if it 
ſhould be granted, then every inceſtuous marriage might be 
Meltered under the like pretence; and the matter being proper 
to the juriſdiction of the Spiritual Court ſhall be tried there, 
tho' a temporal inheritance may in conſequence come in queſ- 
tion: but it appearing afterwards to the Court, that this divorce 
was proſecuted by contrivance, that Collett might have power to 
diſpoſe his eſtate (for at the firſt inſtance, he confeſſed his for- 
mer marriage with his wife's ſiſter, upon which confeſſion the 
Court was ready to give ſentence, without any farther evidence), 

The Court ordered a trial at common Jaw in a feigned action, in 
which the ifue ſhould be, whether Collett was ever married 
to his wifc's filter, which being refuſed, a' prohibition was 
granted. Nelf. Abr. 1158, 1159. Marriage (A) pl. 18. cites 

T. Jones, 213. Collett's Caſe. 

6. On a motion for a prohibition to the Court of the biſhop 
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K of Exon, for proſecuting J. S. for inceſt in marrying the daughter 
b of his brother of the half oled it wes reſolred that no prohibition 
4 ſhould go; for the Court faid, that tho“ the brothers were not 
3 of the whole blood, yet were they brothers, and therefore the 
15 marriage inceſtuous. 3 New. Abr. 573. cites Mich. 30 Car. 2. ö 
8 C. B. Oxhenham and Ux v. Gayre. as 
5 7. If the father marries the mither, and the fon marries the 5 
5 daughter, this is lawful encugh. 3 New. Abr. 573. cites it A5 
1 as agreed by the Court. Mich. 30 Car. 2. in the Caſe of Oxen- whe 
'$ ham v. Gayre. | i 
1 8. One married Hir great aunt's buſband”s ſecond wife ; this "Wop 
{ was held by divines and civilians a good marriage; for Hui 0 
1 mei affinis nan ęſi mii affinis. 3 New. Abr. 573. mentions it as "vg 
= cited by North Ch. J. in the Caſe of Oxenham and Ux v. Gayre "mw 
TH as the Earl of Mancheſter's Caſe. Lew + 
FA 2 To. 2189, 9. Prohibition was prayed to the Court of York to ſtay a ſwt "pil 
Fi 2 it vs to diſſolve a marriage with his fr /? wife's daughter, becauſe not baſta 
Fi big 42:5” within the Levitical degrees 3 and a prohibition was granted niſi 
Ft: * 
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&c. It was adjorned; but the reporter ſays, he afterwards wife's #/- 


neard that a conſultation was granted. 2 Lev. 254. Trin. er 
31 Car. 2. B. R. Wortley v. Watkinſon. _—_— 
WATK1IN= 


Sor v. MeERGATRON ſeems fo be the S. C. though it was Paſch. 34 Car. 2. B. R. whereas this 
iz Trin. 31 Car. 2. B. R. But there it is for marrying /i daughter, and that the de fendant 
prayed a proliibition, becaule out of the Levitical degrees; but denied by the whole Court; becauſe 
1: iS a matter of eccleſiaſtical conuſance, and divines know better how to expound the law of mar- 
ringes than the common lawyers ; and though ſometimes prohibitions have been granted in cauſes 
matrimonial, yet i! it were now res integra they would not be granted. Raym. 464. Where a 
ſuit was for marrying bis fr wife's jijter, a prohibition was granted; to the intent to have a de- 
charation thereupon, ſo that the Jawfulneſs of the marriage might come in debate. 3 Lev. 364. 
W. & M. B. K. Honour v. Bradihaw. —But where à fuit was againtt the plaintiff in the Lecle- 
cleſiaſtical Court for inceit in marrying his firit wite's ſi ter a prohibition was moved for, ſuggeſting 
that the ſaid freand wife was diad, and that by her he had a ſon, to tum an eſtate was deſcended, 
as heir ts bis mother, and that notwichſtanding he had pleaded this matter, they went on to annul 
the marriage, and baſtardize the iſſue. And per Cur a prohibition thall go as to anavling the mar- 
riage, or baſtardizing the ifſue, but they may proceed to puniſh the inceit. 2 Salk. 48. Hill. 
4&5 W. & M. B. R. Harris v. Hicks, —Upon the queſtion, whether the hutband marrying the wife's 
Ader after the wife's death be ſuch a marriage as by the ſtatute of 32 H. S. the Temporal Courts 
may prohibit the impeaching, or drawing it into queſtion in the Spiritual Court in otder to a 
divorce or ſeparation of the parties, Ld. Ch. J. Vaughan conceived that they could not. 1. Becauſe 
this marriage is expre/sly prohibited by the 18th , Leviticus, and then it mutt be within the Levie 
tical degrees. 2. It it were not fo prohibited, yet it is not a marriage without the Levitical de- 
grees, but within them, and th-refore no prolubition will lie for impeaching it; for marriages not 
to be impe ched mult be without the degrees, and for that ſome marriages within the degrees may 
be lawfu!. 3. That if this marriage be without the Levitical d 


degrees, yet it is a marriage pro- 
hibited by God's law; and therefore to be impeached, notwithſtanding the ſtatute of 32 H. 8. 
whoſe words are, that 15 marrirges{ God's law cep, ſhall be impeached without the Levitical 
degrees. Per Vaughan Ch. J. in delivering the opinion of the Court. Vaugh. 305. Trin. 
25 Car. 2. C. B. Hill. v. Good. | 


10. Tho? the nephorr cannot marry the aunt, becauſe ſhe is 
ſuperior to her huſband in point of parentage, and therefore the 
marriage incongruous; yet the uncle may marry the niece; be- 
cauſe where the uncle marries the niece, he is ſuperior to her [ 257 J 
both in point of parentage and of matrimonial government. 

Cited per T wifden J. 2 Lev. 254. in Cafe of Wortly v. Wat- 
kinſon, as reſolved in Allington's Caſe. 

11. Prohibition to the Ecclefaltical Court againſt a man far A prchibi- 
marrying his Ge baſtard danghter ; the reaſons offered were, 1 F —_— 
that it is not within any of the Levitical degrees, and that ſuch 156. Hill, 
only are under the cognizance of the Spiritual Court; it is true, 9 W. 3. 
that law forbids a man to approach to any near of kin to uncover 8. 
her nakedneſs, but that can never be intended of a baſtard, be- 

zuſe the is of kin to no perſon whatſoever, and is quaſi nullius 
ala, But to this it was ſaid on the other fide, that at the time 
when the Levitical law was eſtabliſhed, there was no difference 
amonglt the Ifraclites between a cluld born in adultery, and in 
lawful marriage; and therefore a baitard was proximus ſanguinis 
amongſt them, and that they were the beſt expoſitors of that 
law; that it is morally as unlawful ro marry a baſtard, as one 
born in wedlock; and it is fo alſo in nature; for the Levitical 
law was grounded upon a natural as well as on a politick reaſon 
to enlarge their kindred, and unite their families; therefore if a 
baſtard does not fall under the prohibition that a man ad proxi- 
ä mum 
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mum ſanguinis non accedat, a mother may marry her baſtard 

ſon; the Court inclined not to grant the prohibition Sed ad- 

jornatur. 5 Mod. 168. Hill. 7 W. 3. Haines v. Jeſcott. 
8 exe 12. Libel &c. againſt the defendant, for marrying and coha- 
EAR biting with his wife's ſiſter's daughter , it was ſuggeſted for a 
decauſe ſuch Prohubition, that this is not within the Levitical degrees; for a 
marriage is man may marry his niece, tho' he cannot marry his aunt, be- 
1 cauſe of the ſuperiority which ſhe has over him. But Holt Ch. J. 
Levitical aſked, what ſuperiority is there by an aunt over her nephew ? 
law. Mo. and aſked what ground there was for the diſtinction, and ſaid 
OS he could not ſee any difference between the two caſes ; and that 
3366.— this caſe was within the degrees of affinity, and in the ſame de- 
Mann's gree of conſanguinity there would have been no doubt of it; 
. for a man cannot marry his own ſiſter's daughter; and ſaid, that 


Cro. E. 228. a 
pl. 16. S. C. he thought this caſe had been ſettled, and that there was a caſe 


that though in point againſt them: but indeed, if this marriage be not within 


— bout the Levitical degrees, the Spiritual Court is to be hindered from 
within the Proceeding on a wrong foundation. 5 Mod. 449. Mich. 11 W. 3. 
Levitical Clement v. Beard. | 

degrees, vet | 

becauſe degrees more remote are forbidden, they gave ſentence of divorce z and he grounded his pro- 
hibition upon the ttatute of 32 H. 8. cap. 38. and a conſultation was prayed and granted, becauſe 
the prohibition is not to be, if it be not within the Levitical degrees; and here it was general, and 
therefore not good. —4 Le. 16. S. C. reported according to Cro. E. 228.—Ld. Ch. |. Vaughin 
takes notice, that Co. Litt. 237. a. conſtrues the ſtatute of 32 H. 8. 38. which declares, that all 
perſons may lawfully marry, who are not prohibited by God's law to marry, to he the ſame as to ſay, 
that be not prohibited by the Levitical degrees; by which he ſays, that Ld. Coke evidently makes 
all the law of God, which prohibits marriages to be the Levitical degrees only. Whereas Vaughan 
ſays, he conceives clearly, that there are other laws of C prohibiting marriages ; and if made, 
warranting their diſſolution; and fo intended to be by this atute of 32 H. S. behdes the law of God 
in the Levitical degrees. As 1. perſons precentracted to another are prohibited by Ged's laws to marry 
againſt ſuch pre- contract. 2, Perſons of ra/ural impotency for generation are prohibited to marry, 
z. Plurality of wives or bu/ceands is prohibited by God's law, the firſt not deing prohibited by the 
Levitical degrees; and ſays, that Coke, in the end of his comment upon this ſtatute, notwith- 
ſtanding the paſſage beſore in his Littleton, ſaith expreſsly, that marriages with a perſon pre · con- 
tracted or impotent could not have been queſtioned in order to a divorce, by reafon of this ſtatute, 
but becauſe ſuch marriages are againſt God's law; yet they are all withcut the Levitical degrees, 
This is the reafon of Cι /arv except) for theſe marriages may be impeached, though out of the 
Levitical degrees; and this anſwers the words er otherwiſe Ly holy fert pure] in 28 H. 8. cap. 16. 
alſo. Vaugh. 220, 221. ia Cafe of Harriſon v. Burwell, 


13. The goth canon is, that no perfons ſhall marry within 
the degrees prohibited by the laws of God, and exprefſ:d in a 
table fet forth by authority in the yeer of our Lord God 1503, 
And all marriages ſo made and contracted ſhall be adjudged in- 


ceſtuous and unlawful, and conſequently ſ12!] be difiolved as 


void from the beginning, and the partics fo married ihall by 
courſe of law be ſeparated. And the aforcfaid table ſhall be in 
every church publickly ſet up and fixed at the charge of the 
pariſh, Contſtitutions and Canons in 1603, 


; (E. 2) 
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(E. 2) Good. In regard of the Licence and Re- 


vi/tering, Banns, and Place where ; and Puniſh- 
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ment of marrying otherwiſe, what, and in what 


Caſes, 
F. NO miniſter, upon pain of ſuſpen/ron per triennium ipſo facto, 


all celebrate matrimony between any perſons without a 
faculty or licence granted by ſome of the perſons in theſe our con- 
ſtitutions e except the banns of matrimony have been 
irt publiſhed three ſeveral Sundays or Helydays in the time of divine 
ſervice in the pariſh churches and chapels where the ſaid parties 
dwell, according to the Book of Common Prayer; neither ſhall 
any miniſter, upon the like pain, under any pretence whatſo- 
ever, ein any perſ5ns fo licenced, in marriage at any unreaſonable 
times, but only betaveen the hours of eight and twelve in the fore- 
nom, nor in any private place, but either in the ſaid churches or 
chapels where one of them dwelleth, and likewiſe in time of di- 
vine ſervice, nor when banns are thrice aſked (and no licence in 
that reſpect neccflary) before the parents or governors of the 
parties to be married, being under the age of twenty one, ſhall 
either perſonally, or by ſufficient teſtimony, ſignify to him their 
conſents given to the ſaid marriage. The 62d. Canon. Con- 


ſtitutions and Canons in 1603. 


Godolph, 
Rep. 466, 
Cap. 39. J. Zo 


the expreſs 


words of this 


Canon 1e 
quire, that 
no clergy- 
man ſhall 
marry any 
perſons but 
in the pa- 
ri!h church 
where oneof 
thoſe perſons 
dwells, Per 
Ld. C. 
Hardwick. 
Barn. Chan. 
Rep. 408. 
Hill. 174T, 
cites this 
canon, in 
the Caſe of 


So that 


Moor v. Moor. By the provincial conſtitutions that baans ought to be ſolemn publications, that is, they 
ought to be thrice publithed in the parochial churches where the contracting parties and their parents 
dwell, on three Sabbath days, or three Feſtival days, (allowing fome interval of time between each) 
at the time oi divine ſervice, When moſt of the pariſhioners are aſſembled together, by the parſons of 
the ſaid pariſhes reſpectively, or others in holy o:Cers at ſuch times and ſeaſons where ſolemniza- 
tion of marriage is not canonically prohibited, Glof, verb. Pannorum. Yet where three fettivals im- 
mediately ſucceed each other, ſuch publication in them made, holds good in law. Prov. Conſt. de 
Sponſ. Cloſ. in Verb. a fe diſtantibus; as alſo ſhall the marriage itſe}ſ, when once ſolemnized, albeit 
ſach publication et banns, as aforeſaid, did not precede the ſame. Cl. in v. Solen. Edit. de cland® 
deſpon' Godolph. Rep. chap. 23. f. 2. and cites the books be ſore- mentioned. 


2. The 63d canon is, That every minier who ſhall here- 
after celebrate marriage betwixt any perſons contrary i our ſaid 
conſtitutions, or any part of them, under colour of any peculiar 
liberty or privilege claimed to appertain to certain churches or 
Thapels, Aa be ſuſpended per triennium by the ordinary of the 
place where the oltence ſhall be committed. And if any ſuch 
miniſter ſhall afterwards remove from the place where he hath 
committed that fault before he be ſuſpended as is aforeſaid, then 
ſhall the biſhop of the dioceſe, or ordinary of the place, where 
he remaineth, upon certificate under the hand and ſeal of the 
other ordinary from whoſe juriſdiction he removed, execute 
that cenſure upon him. Conſtitutions and Canons in 1602, 

3. The 10/ canon is, That no faculty or licence ſhall be 
henceſorth granted for ſolemnization of matrimony betwixt any 

| 13 parties 
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parties avith;ut thrice open publication of ihe baun according to the 
Book of Common-Prayer by any perton exerciſing any eccleſiaſti- 
cal juriſdiction, or claiming any privilege in the right of their 
churches ; but the ſame ſhall be granted only by ſuch as have 
epiſcopal authority, or the commiſſary ior ſaculties, vicars ge— 
neral of the archbiſhops, and bithops ſede plena, or ſede va— 
cante, the guardian of the ſpiritualties or ordinaries exerciſing 
of right epiſcopal juriſdiction in their ſeveral juriſdictions re— 
ſpectively, and unto ſuch perſons only as be cf good ſtate and 
quality, and that upon good caution and ſecurity taken, Con- 
ſtitutions and Canons in 1603, 
— 4. The 102d canon 1s in theſe words 3 The ſecurity mentioned 
quires the ſhall contain theſe conditions, 1ſt. That at the time of tae 
ſame thing granting every ſuch licence chere is not any impediment of Pre- 
with che contract, conſanguinity, allinity, or other lawful caute to hinder 
{ 259, the ſaid marriage. 2dly. That there is not any controverſy or [uit 
the marri. depending in any court before any eccleſiaſtical judge touching 
riaze ſhould any contract or marriage of either of the ſaid parties with any 
1 other. 36ly. 1 hat they have obtained thereunto the exprets 
which one Conſent of their parents (if they be living), or otherwiſe of their 
of the par- guardians or governors. Lailly, That they ſhall celebrate the 
3 ſaid matrimony publicly in the parith church or chapel where 
C Hara. one of them dwelleth, and in no other place, and that between 
wick Barn. the hours of 8 and 12 in the forenoon, Conſtitutions and 
Chan. Rep. Canons in 1603, 
429. Hill. 2 
1741. Moor v. Moor. | | of 
CiredbyLd, . The 103d canon is in theſe words; For the avoiding of al! 


C. Hard- - 1 2 5 = 
wicke bat fraud and coliufion in the obtaining of ſuch licences and dil- 


fzid, that penſations, we further conſlitute and appoint, that before any 


according to licence for the celebration of matrimony, without publication of 


t. ci | 
* banns, be had or granted, it ſhall appear ts the judge by the caths 


out licences cf tau /e ficient witneſſes, one of them to be known eicher to the 
e 5 judge himſelf, or to ſome other perſon of gocd reputation then 
ſerves, preſent, and known likewiſe to the ſaid judge, bat the exprejs 
That it is c9n:enit of the parents, or parent, if one be dead, ar guardians or 
_ guardian of the parties, is therennts had and obtained and fur- 
the Eccle- thermore, that ce of the parties perſenally faveor, that he believcth 


ſtaſt cal there is ns let or impedimenit of pre- contract, kindred or alliance, 
Courts or of any other lawſul cauſe whatſoever, nor any ſuit comp 


ſhould get . N > Ms . 

"Nt . menced in any Eccleſiaſtical Court, to bar or hinder the pro- 

tice ſo dia- ceeding of the ſaid matrimony, according to the tenor of the 
1 * 1 8 5 * : a 1 i . 

metricaly aforeſaid licence. Conſtitutions and Canons in 1603. 

eppoſite to 

tlic expreſs words of the cancn:; That one would think this practice of making out licences con- 

trary to the canons, proceeded from a notion that a me tiopolitan might ditpenle with the canons. Ft 

is true the King may, but the metropolitan canrot; tor which reaſon when diſpenſations of this 

ſort have been made by the metropolitan, they have always been confirmed by the Crown. Barn. 

Chan. Rep. 410. in Caſe of Moor v. Moor, 


6. The 194th canon is, That if both the parties which are to 


marry, being in wwid;avheod, do ſcek a faculty for the en, 
1 0 


DS. 1 


evith 
iInccy 
com 

jr O- 


{ the 


es cop - 
ons. It 
of this 

Parts 


are to 
caring 
0 


Marriage. 


of banns, then the clauſes before mentioned requiring the parent: 
eonſents may be omitted ; but the pariſhes where they deli beth ſhall 
be expreſſed in the bee nce, as alle the pariſh named awhere the 
marriage ſhall be celebrated. And if any commiſſary for faculties, 
vicars general, or other the faid ordinaries {hall offend in the 
premiſes, or any part thereof, he ſhall for every time fo offend- 
ng be ſuſpended from the execution of his office for the ſpace of jix 
months ; and every ſuch licence or difpentation ſhall be held void 
to all eſfects and purpoſes, as if there had never been any ſuch 
granted ; and the parties marrying by virtue thereof ſhall be Halb- 
jet to the puniſhments which are appointed for clandeſtine marriages, 
Conltitutions ; and Canons in 1603. 

7. 6& 7 IW. 3. cap. 6. J. 52. enats, That no perſon ſpall be 
married at any place pretending 4% be exe mpt fr om the e o1jatation of 'the 
biſhop without a licence, except the banns be publiſhed and certijied, 
and every parſor, vicar, and curate, who ſhall marry. any perſons 

contrary to the meaning hereof, ſhall forfeit 100 l. ta be recovered in 
any of Mas, Ny Courts of Record, one matty to the 2 25 and the 
ether moiety to the x dd tiers and foall for e Fence be ſuf 
ended ab officio, & beneficis for three years, | 

8. 7& 8IW. 3. cap. 35. ſ. 2. Every gen, vicar, or curate, wha 
ſoall marry any per 8 any church or C. papel! eXempy r not exempt, 


cr in any other place a0 2 „ publicattin of the bauns of 


matrimony between the re ſpective perſons according to law, ar will- 
cut licence. fer the ald marriages jif# had and eblained, fhall for 
every ſuch offence forfeit the fum of Loo l. 

S. 3. Every parſer, vicar, or curate, w who ſhall ſubſtitute, or 
knowingly permit any other muny er lo marry any pe1 ons in any 
church or chapel to ſuch pat fox Ec. belonging, without publication 
of banns or licences, ſhall forfeit ioo. to be recovered in any of his 
Majeſty s Courts of Record ; ane warty te his Aajeſiy, and the other 
moiety to him ⁊uh ſhall ſue for the ſame, 


259 


S. 4. Every man married without licence er publication of banns | 269 J 


ſhall forfeit 101. ts be recovered with cots as aforeſaid by any perſon 
cube ſhall ſue for the ſame ; an every ſe aon or par, i/h clerk who ſball 
knowingly 22 at fuch marriages /hall forfeit 3 l, to be recovered with 

caſls as aforefatd by any perſon who ſhall fue. | 
55 10 Ann. cap. 19. /- 176. Every parſon, vicar, or curate, or 
er perſon in holy ordert, avho ſhall marry any perſon. qvithout pub= 
0 of banus, or cih licence frem the proper erainary, Shall 
„ forfeit 100/. to be recatered with coft's in any of her Majeſt;' s Courts 
of Record at Weſtminſter ; one moiety to the Queer, and the other 
moety to him wh o ſhall ſue for the ſame ; and if ſuch offender be a 
priſoner in any priſon (other than a county gael aud fhall be convicted 
of ſuch offence by action er information, upon oath made of ſuch im- 
priſenment, before any judge of her Majeſty's Courts of Record at 
Weſlminſler, and upon producing a copy of the record. of ſuch con- 
viction proved upon cath, the judge is required to grant his warrant 
to the keeper of the gaol where ſuch offender is a priſoner , to remove 
ſuch offender to the gad of the county ; or if any gaoler ſhall knowingly 
Y 4 permit 


CA eee — 


nnen 


£34 als « ad 


8 
3; 
; 
0 
4 


C ²˙ more 


2 


W 


- 


2 9 4 " 
Rm 1 4 * ory N 
20S , * 
* — — — w c - 
< 
N 4 
8 


20 A 
. « 


— 


K K 2 4 = 


3 


„* * * o 
rte 
. "% Reo 6 
= * ä 
* n 
22 rr 


7 a * b £ — 4 
l a+. N £ — A : J _ , * 
&> 2 + FP" 8 N „ A LEE ons 3s 
n * 2 WENT "PF * 1 2 r uu 2 0 **& bo l = 7 1 
e | A | rr ; "7 1 : * 
2 4 8 Þ - oy q = "W's. . 1 
— 2 2 p 54 -< ak Ja WS Aid apy rae 0 . , * : 2 (+ 8 — 5 R 4 2 * 
. by * 1 3 Re — . 5 * a . : 0 . 
n 2 Prey "2 * — K 3 — * = . 


250 Marriage. 


permit any marriage to be ſclemn zed in his priſon before publicati: 
of barns, or licence obtained, he ſhall fcrfeit 1091. as aforeſaid. 

S. 177. Saving to all archbi/bops, biſh:pr, and other ordinarics 
Sc. all eccleſiaftical juriſdictiunn. 

S. 178. The ſaid proviſion for marriages Ball nat extend 16 
Scotland. 


(F) Good. Performed how ; and by whom. 


J. SOemnizaiion of marriage was not uſed in the church before 
an ordinance of Pope Innocent III. before which the man 
came to the houſe where the woman inhabited, and carried her 
with him to his houſe, and this was all the ceremony. Mo. 170, 
by Goldingham Doctor of the Civil Law. Paſch. 23 Eliz. 
Bunting's Caſe. | | 
2. A prohibition was prayed to the Eccleſiaſtical Court up- 
on fuggeſting the ſtatute 1 JW. M. by which it is enacted, 
that al marriages between diſſenters (taking the caths of allegi— 
ence and ſupremacy, and fubſeribins the declaration mentioned 
in the fiatute 30 Car. 2.) felemnized before witneſſes in the face 
of their congregation, and licenſed according to that flatute, ſhall 
be good and valid in law, ond that no eren fhould be prefented in 
the Eeelefiaftical Court for nancanformity to the Church of England in 
uch morriages ; and that the interpretation of all flatutes belong to 
the common law ; that the plaintiffs, being diſſentcrs, had taken the 
ſoid eaths, &c. and were married in the face of their congregation, 
in the preſence of witneſſes, according to the flazute, and after 
banns publiſhed according to the diſcipline of the faid congrega- 
tion, yet that the defendant had VEbciled againſt them in the Ec- 
cleſiaſtical Court for incontinence and fornication, and com- 
pelled them to anſwer there, where they had plcaded all this 
matter, which the Court there refuſed to admit; it was in 
another term agreed that a prohibition ſhould go, and that the 
plaintiff ſhould declare upon it, ſo that the law might be tried 
upon a demurrer. 3 Lev. 376. Mich. 5 W. & M. B. R. 
Hutchinſon and Us. v. Brookbanke. 
The wife 4, A. had 3 daughters, B. C. and D.—B. married to F.— C. 


ved in the . . . PIX ; 
exc married to G. and D. married to one H.— This D. left 188“. 


Court tor in the hands of F. and took his bond payable to G. but for her“ 


3 _ uſe, and died; afterwards II. her huſband adminiſtred, and F. 
Þutband 2s and his wife ſued to repeal it ſuggeſting, that D. and H. were 
en ansbap- Never married, for they were /a$botarians, and married by one of 
e nad their own miniſiers in a ſabbatorian congregation, and that they 
from be uſed the form of the Common Prayer except the ring, and the 
bimep to minifter was a layman and nos in orders, they lived together as 
warry, but man and wife as long as ſhe lived, which was 7 years. This ad- 
L 261 J miniftration was repealed, and a new adminiſtration granted to 
parried her B. which was affirmed upon an appeal to the delegates; for 


in the a a f 
, ſince the huſband demanded a riglit due to him by the ecclc- 
pe I : 8 ſiaſtical 
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ſiaſtical law as huſband, he muſt prove himſelf a huſband ac- 
cording to that law to entitle him; and % the wife, who is the 
weaker ſex, ond the children of this marriage, who are in no 
fault, may entitle themſelves lo a temporal right by ſuch marriage, 
yet the huſband, who is actually in fault, Hall never entitle him- 


elf, by the mere reputation of a marriage withoit richt, It was 


urged that this marriage 1s not a meer nullity, becauſe by the 
aw of nature the contract is ſuſhcient; and tho' the poſitive 
law of man ordains marriage to be made by a prieſt, yet that 
makes this marriage irregular only, but not void, unleſs the 
politive law of man had gone on and exprelly ordained it to be 
ſo; and a caſe was cited out of Swinborne, where ſuch mar- 
riage was ruled void; and that an act of parliament was made 


to conſirm the marriages contracted during the uſurpation, and 


the conſtant form of pleading marriage as, per preſbiterum ſacris 


ordinibus conſtitutum. 1 Salk. 119. 9 Annz. Coram Delegatis. 


Haydon v. Gould. 

5. The giving a perſon away is not a thing eſſential to a mar- 
riage, but it is a cuſtom that is uſually practiſed. Barn. Rep. of 
Caſcs in Chan. 4o7. Hill. 1741. in Caſe of Moor v. Moor, 


(F. 2) Marriage de Facto. Of what Force in La 


as to others. | 


I. [JFON a marriage de jure if the huſband be murdred before 
diſagreement the wife ſhall have an appeal of murder and a 
writ of dawer. Arg. Le. 53. cites 39 E. 3 : 
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way. Upon 
a prohibition 
to the Spiri- 
tual Court 
of Peterbo- 
rough. 2 
Salk. 438. 
Wismore's 
Cale. 
Such mar- 
riag es give 
no title to 
the privi- 
leges of 
marriage 
legally ſo- 
lemnized. 
R. & 
vol. 4. 199. 
Rene 
Cale. 


See Baron 
and Feme 
(F. 2— 
Treſpaſs 
(L. 2) 

So wheres 
appeal is 
brought of 
the rape of 
his wife ale 


tho" ſhe be his wife but in poſſeſſion, and not in right. Arg. Le. 53, in Caſe of Leigh v. Hanmer, 


—— Cites 11 UH. 4. 13. by Hulls 163. 


2. If the wife be but of the age of 9 years ſhe ſhall have her 
dower. Le. 53, 54. cites 35 H. 6. per Littleton. And yet 
dower ſhall never accrue, but in cafe of marriage in right; for 
there, never accoupled in marriage, is a good plea. Ibid. cites 
12 R. 2. Dower 54. | 

3. Marriage de fas is ſufficient always in perſonal things and 
cauſes, eſpecially where the 77 of the wife is in queſtion ; 
ut where the poſſeſſion of the huſband is in queſtion, there mar- 
riage de jure ought to be. Arg. 1 Le. 53. Paſch. 29 Eliz. in Caſe 
of Leigh v. Hanmer, | 

4. In a cui in vita by B. and C. his wife the tenant pleaded 
never accoupled in loyal matrimony ; the ſame is no anſwer to 
the wife; for the demands in her own right; and if he who 
aliened was her huſband de facto, the wife could not have other 
action; for aſſiſe does not lie becauſe he was her huſband in 
fact at the ſaid time in poſſeſſion. Arg. 1 Le. 53. in Cale of 
Leigh v. Hanmer. 


5, A woman was libelled againſt in the Spiritual Court cauſa 
jactitationig 
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JaQitationis maritagii; ſhe ſuggeſted for a prohivition, that this 
erſon was indicted for marrying her contra formam ſtatuti, he 
LO another wife then li wing, and that he avas ther een Cle 
viced, and had judgment to be burned in the hand, ſo that being 
tried by a jury and a court which had juriſdiction of the cauſe, 
and the marriage being found, ihe prayed a prohibition ; it was 
objected, that no Court but the Lecleſiaſtical Court can exa- 
mine a marriage; and Dr, Hedges a civilian then in Court ſaid, 
that marriage or no marriage never came in queſtion in their 
Court upon a libel for jacti tatio: , unleſs the party replies a 
L 262 J) lawful marriage; and that the Spiritual Court ought not to be 
filenced by a proof of a marriage de facto in a Temporal Court; 
for all marriages ought to be de jure of which their Courts had 
the proper juriſdi Hon ; and by the opinion of 3 judges a pro- 


libition was granted. 3 Mod. 164. Hill. 3 Jac. 2. B. R. Boyle 
v. Boyle. | 


(G) Diſord for what Cauſe, 


® Divorcesa 1. THERE are 2 kinds of d div orces, one * a inc matrimonity 


vinculo ma- 3 n ; 2 
trimon 111 are and the Oc. her A 71e: fa Wy 7. 770 Co. Litt. 235. «ts 


theſe, caula precontractus, cauſa metus, cauſa impotentie feu frigidirats cauſa affinitatis, cauſa 
conſanguinitatis Ke. and I read in an ancient record coram Rege Paſch. 30 E. 1. WILL IA 
D * wokru's Caſe, that he was divorced frem his wife, for that he did carnally know her 
daughter * Le married the mother; all which are cauſes of divorce prececding 7 the marr! age. 


Co. Litt. 23c. a. 


+ A 3 & thoro, as cauſa adulteri}, which diſſolbeth not the marriage a vinculo matrimonii; 
for it is ſubſequent to the mariiage. Co. Litt. 235. 2 | 


2. 32 F. 8. cap. 38. f. 2. All ſuch marringes as are con- 
tracted between laat. ul perſons woe all are hercby declared de be 
lawful perſons who are net preibited 4 marry. by God's law } being 
felemnized in the face ef the church and conſummated with my 
lnaculedge and fruit of children ſball be lawful and indiffeluble, nit 
avith/7 ſandin g any diſpenſatizn, preſcription, or ether thing. And no re- 

fer vation, or tr ehibition, (C s laqw except ) ſball impeach any mar- 
riage evithout the Leautical degrees ; and no perſon fhall be edmitted 
in the Spiritual Courts ts any proce/s contrary 16 this act. 

3. 2 & 3 Ed. 6. 23. f. 2. So much of the flatnte f 32 H. 8. 
38. as makes a marriage diffeluble which is ſolemnixed in the face 9 
the church and cs. furmated with b wy knoavledge and fruit of chil 
dren, notwithſlanding a prercentract, is hereby y Tepealed ; and it i 
declared that where any contract of marriage is pretended, it ſhall 
be lawful for the eccl WT ical judge to hear and determine the ſaid 
cauſe, and to give ſentence for matrimony, or the ſolemnization thereof, 
or fer co-habitation, and to inflict ſuch pain —_ the diſobedient as be 
might have done before the faid fatute ; but by ſect. 4. all other clauſes 
and things mentioned in the ſaid att of 32 2 8. 38. are hereby con- 

Jirmed. 

4. = 1 & 2 P. & M. cap. 8. ſ. 20. The aboveſaid fatutes 

of 32 H. 8. 38. and 2 & 3 Ed. G. 23. are repealed. | 
5. 1 Elis. 
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v. 1 Eliz. 1. So much of 32 H. 8. 38. as was confirmed by the 
faid ſtatute of 2 Ed. 6. 23. is hereby revived. 

6. 12 Car. 2. 33. All marrieges folemnized in any the King's 
daminious fince the 1/1. of May 1642. before any juſtice of peace, or 
fo reputed, or according ſo any ordizance, or reputed ordinance of beth 
or either houſes of parliament, or of any convention ſitting at M et- 
minfler under the name of a parliament fhall be of ſuch offeft as if ſo- 
lennized according ts the rules uſed in the Church of England ; and 
i ie upmm baſterdy, or untawfulneſs of marriage concerning {uch 
marriages, ſhall be iried by jury. 

3 Car. 2. 11. Je laſt mentioned af? for confirming marriage 
feremnized by juſtices of peace is hereby confirmed. 

8. The /egality of a marriage ſhall never be agitated in equity, 
eſpecially after ſentence in the Spiritual Court, in a cauſe of jacti- 
tation of marriage, altho' the proceedings in the Spiritual Court 
were only feint and colluſive. MS. Tab. tit, Marriage, cites 1 


April 1725. Hatfield v. Hatheld, 


(G. 2) Diſſolved by Diſagreement. What ſhall be 
laid to be, at what Time, and the Effect. 


1. IN debt on à bend the defendant pleaded, that the wife had 

another huſband now living; the plaintiff replied, that 
the <vife ad anne nubiles diſagreed to that marriage, and upon 
demurrer to the replication, the gueſiion was, whether the agree- 
ment or diſagreement ſhould be before annos nubiles, or what time 
the law appoints for it. But adjudged for the plaintiff, becauſe 
ihe cohabited with her ſecond huiband always after age of con= 
ſent. Moor 575. I rin. 41 Eliz. Warner and Ux v. Babington. 


(H) Of what the Marriage is a Countermand. 


I. TReppaſ of chaſing in the awarren was brought by J. and E. 

* dutcheſs of N. his feme of chafing dum uxor fola fuit ; 
the defendant faid, that the dutcheſs, when fhe wwas ſole, gave licence 
to the defendant to chaſe there, when he pleaſed, for him and his 
ſervants, by which he chaſed and killed 4 hares and carry'd them 
away; and a good plea, without fhewing the deed of licence, and 


*the plaintiff travers'd the licence. Qurre, if licence does not 


expire by the inter-marriage ? and if licence to hunt ſhall ſerve 
to kill and carry away? Nevertheleſs it ſcems clear by the man- 
ner of the pleading, that the licence expired by the intermarriage. 
Br. Treſpaſs 161. cites 22 H. 6. 52. 

2. If a ſole woman deliver an eſcrow upon a certain condition &c. 
and before the performance takes huſband, vet if the condition is 
afterwards performed, and the efcrow delivered as the deed of the 
wman, ſhe ſhall be bound thereby; but ſome think otherwiſe ; 
for they ſay, that by the delivery of the eſcrow by the ſtranger, 
| | as 
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as the deed of the woman, then it began firſt to take effect as 
her deed, and ſhall not have relation to the time of the firſt de- 
livery made by the woman, when ſhe was ſole ; inſomuch that 
if the party, to whom the obligation is made, before the con- 
ditions pertormed and before the laſt delivery by the ſtranger as 
the deed of the woman releaſes all actions and demands unto the 
woman, and afterwards the bailee delivers the obligation to 
whom it was made as the deed of the woman, hecauſe the con- 
dition is performed; the obligee, notwithſtanding this releaſe, 
ſhall have an action of debt upon this obligation, which proves 
that the laſt delivery {hall not have relation to the ſirſt delivery; 
and at the time of the laſt delivery, and at the time of the con- 
dition periormed, the woman had a huſband. And all obliga- 
tions made by a married woman &c. are void againſt her; and 
alto it ſeems to them, that this marrying the huſband is a 
countermand in law. Perk. S. 140. | 

3. But notwithſtanding thete reafons, it ſeems that „he ſhall be 
b:und by the obligation; for at the time of the firſt bailment ſhe 
was ſole, ſo that all things done 2t that time were good and 
lawful. Perk. S. 141. 

4. And if a fole woman covenants with me by indenture, to pay 
me 10/. at Eaſter 1640, and before that day the takes huſband, 
and the coverture continues between them until the day on 
which the covenant ſhould be performed is paſt, ſhe ſhall t 
therefore be diſcharged of the covenant, becauſe the marriage could 
not be celebrated without her affent. And he who is bound to 
do a thing, or to ſuffer a thing to be done, cannot diſcharge 
himſelf thereof by his own act only, unlefs in ſpecial caſes. 
Perk. S. 141. 

L 264 ] F. And the woman when ſbe was ſole could nit ccuntermand the 
bailment, as this caſe is; becauſe the obligee is as it were party 
and privy to the bailment of the obligation; inaſmuch as he is 

to do and perform certain conditions, which are annexed to the 
bailment, and alſo is to take advantage by the performance of 


3 
N 
Va 


them &c. Tamen qurzre, foraſmuch as the obligee was not 


party to the bailment, but the ſame was made by the woman 
only: but the law had been clear with the obligee, if the bail- 
ment &c. had been made by the woman and the obligee jointly. 


Perk. S. 141. ä 


Vawemn 6. Warrant of attorney was given t9 o feme ſole to confeſs a judg- 


Ives a war- : 4 i" 
11 . ment, and afterwards ſhe married. The Court gave leave, not- 


rorriey, and withſtanding the marriage, to enter the judgment. For the 
then mar- authority being ts the huſband's advaniage thall not be deem'd to 


— ge be revok'd or countermanded. 1 Salk. 117. Hill, 1 Annæ B. R. 


bill and en- Anon. | 
ter judg- 

ment againſt both by the practiee of the Court. Ruled ufon motion. Show, gr, Hill. 1 W. & N. 

ec v. Adams. | 

7. So if a reverſion be granted ts a feme fole, and then ſhe mar- 

ries before attornment, yet the tenant may attorn afterwards- 

1 Salk. 117. in the Cate above. 

(I) Brocage 


| 
c 
t 
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(1) Brocage Bonds &c. 


1. A Bill entered into to procure a marriage [was order'd to 
be] cancelled. Toth. 86. cites 10 Jac. Arundel v. Drew. 

2. Bonds entered into for procuring a marriage cancelled. 
Toth. 89. cites Feb. 17. Jac. Arleſton v. Kent. 

3. Bond for having procured a marriage, according to a pro- 
mite before the marriage, was decreed to be cancelled. 10 Car. 1. 
Chan. Rep. 87. Arundel v. Trevillian. | 

4. Marriage brocage bonds were ſeverally given both by the 


man and TOmMman ; the man was a broken merchant and worth 


nothing, the woman was worth 1200/. The man's bond was 
decreed to be paid, but the wife's to be delivered up. 21 Car. 2. 
3 Ch. R. 31. Glanvill v. Jennings. 

5. Guardian of a young woman made up an account with one 
that courted, and after married her, and 8004. being found due 
the guardian gave bond for ſo much to the ſuitor, and took back 
a bond of 14001. penalty conditioned to releaſe all accounts to him 
after the marriage. Guardian paid the 800. to the ſuitor after 
marriage, who brought his bill to be relieved againſt the bond 
of 14co/. and the bill being brought in a ſhort time after mar- 
Triage, Ld. Keeper (the purſuit being freſh) ordered the guar- 
dian to anſwer the bill. 2 Ch. Cafes 157. Mich. 35 Car. 2. 

borne v. Chapman. | 

6. Marriage brocage bond was decreed 79 be deliver*d up, it 
being effected without conſent of the young woman's parents 
who were living; and per Chancellor Jefferies, there is a material 
ditterence where parties are at their own diſpoſal, and where 
their parents are living, tho' in no caſe they ought to be counte- 
nanc'd. Paſch. 2 Jac. 2. Vern. 412. Drury v. Hocke. 


Cited Parl. 
Cates 76. in 
Caſe of Hall 
v. Potter. 
N. Ch. R. 
129. S. C. 


2 Chan, 
Cates 175. 
S. C. In this 
cale the 
man who 
gave the 
bond was 69 


veats uf aces 


but the woman youuge 


7. A. having a ſon of a good eſtate, contrives the marriage 
of him with the daughter of B. who paid no fortune to A. but 


* paid 2000/. to the mother, which was intended probably as a 


conſideration to the mother of A. Decreed that the mother of 
A. ſhould make good to A. as much of the 20004. as ſhe was 
able, and C. to whom the money was paid for A. to make good 
the reſidue. Vern. 451. Paſch. 1687. Tooke v. Sir R. Atkins & al. 
8. T. gave bond to P. to pay him 5ool. within three months 
after he ſhould be married to the Lady Ogle, a «vidow of great for- 
tune and honour &c. Debt was brought againſt T's execu- 
tors, and upon a trial before Ld. Ch. J. Holt, the plaintiff had 
a verdict. Afterwards a bill in Chancery was brought by the 
defendant ſuggeſting that the contract was void, it being for 
3225 the ſaid marriage, ſhe being a perſon of ſo great 
1onour and fortune; and that nothing was done by P. but ad- 
viling T. to apply him{clf to one Brett, who had a great intereſt 
with 
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with t the lady, and ſome ſmall matter expended 1 in entertaining 
T. and fo not ſutheient conſideration for this bond; or if it was, 
yet ſuch a for procuring a marriage are off angerous 


conſequence, and ſeveral precedents were produced, but in all 


thoſe there appear'd ſome eircumrentions; but the defendant 
anſwered, that no ſuch was uſed in this caſe; that here was 
nothing but advice; and that in this caſe the marriage was 
liable | in reſpect both of birth and fortune; anda caſe Was 
cited between FosrER and R AMSEY, tried before Holt Ch. 
where the defendant promiſed the plaintiff 50%. if he would 
procure Ramſey a widow to marry him, and the plaintiff re- 
covered the col. in damages, and there being no fraud or 
circumvention in the caſe, no doubt was made of the legality 
of the contract. And of that opinion was the Ld. Keeper in 
this Cate, and upon a re-hearing diſcharged an order made by 
the Maiter of the Rolls to the contrary, and diſmiſſed the plain- 
titf's bill. W ereupon upon an appe: al to the houſe of lords, and 
hearing the cauſe there, all the lords but three or four were ot 
opinion that all ſach contracts are of dangerous conſequence, 


and the decree of diſmiſſion was reverſed, and the bond to be 


void. 3 Lev. 411. Hill. 6 W. 3. C. B. Hall & al. v. Potter. 

5 and C. 9. A note was given for gol. to a maid fervant to uſe her en- 
rad, or deavours to procure ſuch a match. She marries cre aH knew 
paid were bi 1g of the conſideration of the note, and who married her an gc- 
erderd count of the nate, ſo that he might be look'd upon as a  purchafor 
_—— of this note for a valuable conſide ration, without notice of the 
Wricht K. reaſon for which this note was given, and yet the note was {ct 
Mich. 1709. aſide. Arg. 10 Mod, 448. cites it as the Caſe of Goldimith 
Ven , and Bunning. 


39. Smit 
v. Bruning. Abr. Equ, Caſes 89, 90. Goldſmith v. Bruning. S. C. 


The leaſe 10. Leaſe by tenant in tail, in conſideration of procuring 2 


Sone . match between Mr. Thynne and the Lady Ogle, was fet alide 
incerfidera. at the ſuit of the remainderman. 2 Vern. 445. Mich. 1723. 


tion 4 Stribblehill v. Brett. 


36. ol. and 8 
i* was tried twice at law, if the marriage were the conſleratiog of the leaſe ; and verdict both 


times for the leſſee, and ſo the bill was diſmiſſed; but on appeal, the lords reverted the Cecrac, and 
ſct aſide the leaſe without regard to the verdicts, Ch. Prec. 165. Tr. 1701..9, C. 


Ch. Prec. 11. B. had 12007. left her by an aunt.—C. courted B. and to 


nc e get the conſent of A. B's father. C. gave A. a bond to repay 
8. P. aud 200/. if the wife dyd without iſue, or the 1/ue oy d before 18. 


ſeems tobe Per Ld. Cowper, it is in nature of a brocage bond, and decreed 


ok it to be deliverd up, and defendant 7 refund what nad been 
paid for intereſt, but no coſts. 2 Vern. 588. Mich. 1707. Keat 
v. Allen. 

S. c. cited 12. Wherever a father or mother or guardian inſiſt upon 


2 private gain or ſecurity for it, and obtains it of the intended 


Mod. . 
SIG 76: huſband, it ſhall be ſet aſide, and ſuch contracts with the father 


Griely &C. arc of the ſame nature with brocage bonds & c but of more 
milchieyous 


upon 
tended 
> father 
»{ more 
ie vous 
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miſchievous conſequence and it is now a ſettled rule, that if the v. Locher. 


{ather on the marriage of his fon take a bond of the ſon, that 8 
the / ball * ay 77 ve fa uther ſo much &c. it 13 void, being done by only daugh- 


coertion while he is under the awe at] his father; per Ld. C. ter, his heir 


Cowper. 1 Salk. 158. 9 Ann. Duke Hamilton v. Ld. Mohun. [ 266 J 

| apparent, to 
whom J. S. made ſuit, and he ap; ” "a himſelf to E. mother of M. for her aſſent and recommenda- 
tion, aud on thote terms prom! led E. o J. which ſhe comply'd with; then A. died. The marriage 
was had, and E. agreed, and in action for the 99 J. judgment was given for her per three juſtices, 
contra. Winch, Mo. 857. Grefley v. Luther. Hob, „ 10. $0: Where one of che executors 
and guardians demanded of 3.9. who apply'd tor leave to wo: the teitator's daughter, that in caſe 
he married her, he and ſhe world! fran bis accounts, and cyvenant not te ravel back into them, and 
aiter the marriage was had, and they ſign'd the accounts purſuant to the bond, and afterwards fign'd 
ſeveral other accounts to which the bond did not extend. The guardian and J. S. both died, and 
vpon a þ'/7 brought by the repreſentative of J. S. the hu/cand againſt the repreſentative of the execu- 
ter after near 20 yeari, to open an account, the Court retuſed to give relief after ſuch length of time, 
and ſo many accounts ſtated. Sel. Chan. Caſes in Ld, King's time. 34. Trin. 11 Geo. 1. Weſtern 
r. Cartwright, 


On the marriage of the daughter the mother inſſſis on a - 
id 15 am the huſtand t gide a releaſe within * two years after the 4, 
marriage. This is in the nature 6: : brocage bonds, and decreed Tho! there 


to be fet aſide. 2 Vern. 652. Patch. 1710. Duke Hamilton v. was no fure 
Ld. Mohun. prize, and 


theentering 
into the bond was done with great deliberation, and tho' there had been no concealment of matters to 
be accounted "way yet Ld. Chancellor thou. ht it ought to be fet aſide; for the aſking it is as much as 


to ſay, You ſhall not have my daugliter unleſs you will releaſe all accounts. Wms's Rep. 119, 120. 
Paſck. 1710. S. C. 


And tho' ſuch releaſe, had it been giver ofter marriage by the huſband to the guardian, of all 
2ccounts might be good; it would be lo, becauſe it muſt then be preſumed to be given freely, yet 
ſuch preſum ot. on cannot be here : for the duke might reaſonably apprehend, that the refuſing the 
tovenant to relcale would have loit him the lady. By Ld. Chancellor, Ibid. 120, 121. 


(K) Portions on Condition. In what Caſe the 
Breach forfeits the Portion. 


1. PHREE hundred tek was given to the plaintiff's wife 
by her father's will upon condition not to marry without 
ennſent of her frie = And upon refuſal to pay the money the 
Court ordered it. Toth. 226. [falſe pag'd] 36 Ehz. Yelverton 
v. Newport. 
2. In cafe of a deviſe 79 the heir at law on condition not to S. C. cites 
Marry without conſent of ſuch perſons notice muſt be given; be- Ort. 173. 


—2 Lutw. 
cauſe the may take the eſtate as heir at law without any notice 812. 128. 
of the condition. 8 Rep. 89. Frances's Caſe. 8. C. — 


Skin. cited 
and S. P. adjudged. Mich. 35 Car. 2. B. R. Mattoon v. Fitzgerald. =— 3 Mod. 28. S. C. 


2 Show. 315. S. C. But otherwiſe it is in cafe of a frarger, Vent. 199. Fry v. Porter. 
Mod. 86. 300. S. C. —2 Lev. 21. 8. C. Raym. 236. 2 Ch. R. 26. 21 Car. 2. S. C. 


Si and M. had E. a daughter, and who was heir apparent A condition 
to A.—J. S. courted E. and promiſed M. the mother to give her 9ol. = _— 
fer her aſſent and furtherance of the match. M. conſented ac- —Y 


given to 2 


_— A. died. The marriage took effect, and the mother daughters 


agreed, 
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that the . | agreed. The queftion was, if the agreement was ſufficient 
marry i conlideration for an action upon the cafe? and Hobart and 


tbe conſent IT 2 0 
— two juſtices thought that it was; but WInch. contra. Mo. 857. 


of 
tber. She Hill. 11 Jac. C. B. Greſley v. Luther. 


ſued for the ; 8 
legacy, and it was pleaded in bar that ſhe did not marry with conſent of the mother, and yet ſhe 


- had ſentence for her legacy. Cited per Winch. J. Mo. 857. pl. 1:76. as Pigott's Caſe, 


S. C. eited 4. Conveyance of lands to A. in truſt to raiſe out of the profits, 


4 38 and pay to M. 4000/7. at her age of 21, or <vhen 40ith the con- 
Rolls. Sel. ſent of her father ſbe ſhould be married; and if ſhe dicd before ſuch 
Chan. Caſes age cr marriage, then 10001. of the faid portion 79 be paid to N. 
N and the :ther 3000 l. to O.—B. made courtſhip to M. and the father 
2:6. inCafe Of M. agreed to give 40001, as her fortune, and a ſettlement of 800/. 
ef Hervey to be made by the father of B. But 2e the deeds were pre— 
* Alton. paring, B. and M. marry'd without the knzwledge of their fathers, 
L 267 J but the father of M. not afterwards diſagreeing nor diſliking the 
ſaid marriage, it ſhall be deemed a marriage with conſent of her 
father. 1 Chan. Rep. 1. 1 Car. 1. Farmer v. Compton. 
Toth. 227, F. Legacy of 100%. to a daughter, and afterwards 100 /, more 
1333 is deviſed by a marginal note to her (if ſhe behaves herſelf dutifully 
ta her mother) the daughter marries without conſent of her mother; 
yet the 1004. decreed to her. Chan. Rep. 121. 13 Car. 1 Vintaer 
v. Pix. | 
6. A portion of 4007. was leſt 7s be paid at 21 or marriage, 6 
as ſhe married with the aſſent of the truſtees, and her mother and 
eldeſt brither. She brought a bill for the portion. The defen- 
dant inſiſted that the plaintiff «vas about marrying without the aſſent 
aforeſaid, and refuſed payment, and offered divers reaſons againſt 
it But the Court declar'd it juit and reaſonable, that the ſaid 
gool. with damages ſhould be paid to the“ defendant. Chan. 
Rep. 121. 13 Car. 1. Norwood v. Norwood. The caſe is 
thus reported there, without faying that the was 21. And the 
word * (defendant) at the end ſhould be (plaintiff), | 
7. Deviſe to his daughter in tail on condition to have fee if 
ſhe marry cue of his true ſurname; the teſtator's true ſurname 
was MAills, and the married one Mill, who was as often called 
Mills as Mill; this was no performance. Sti. 389. Olive v. Tong. 
8. A. conveyed lands to truſtees in truſt for his only daugh- 
ter and heir for 21 years for her maintenance and to raiſe a 
portion, and if be marry P. or any other, in the life of A. witls 
A's conſent, then in truſt for her during the reſidue of the term. 
She did not marry P. but married J. S. «whom A. diſliked, but 
after ſome time A. was cntent with it, and cohabited with them, 
and then died. Reſolved, that A. might agree to the marriage 
at any time during his life, and thercfore in as much as he 
agreed after, tho' he diſagreed at firit, it ſeems it is good; and 
held, that tho' he diſagreed at firlt, he might agree after. 
uzre tamen if the agreement relates to this purpoſe, becauſe 
by the difagreement the eſtate was diveſted. Sid. 133, 134. 


Paſch. 15 Car. 2. B. R, Prodgers v. Langham, 


9. $9991 


iſe A 
auvitls 
term. 
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after. 
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9. 800ol. was given to M. provided ſhe married with conſent of 
A. and if not, then fhe ſhould have but 100l. a year. She married 
J. S. without A's conſent. On a bill by J. 8. and M. for the 
80001. the defendant pleaded as above; but the Court over- 
ruled it. And Ld. Chancellor, aſſiſted with Hyde Ch. J. and 
Hale Ch. B. declared this proviſo to be in terrorem only to make 
the perſon careful, and that it would not defeat the portion. 

But it was ſaid, that if the portion had been Iinited over, it had 
been otherwiſe, and in this caſe the wife was not uncqually 
married. Chan. Caſes 22. Trin. 15 Car. 2. Bellaſis v. Ermin. 

10. A truſt for raiſing money for a feme fole, if the marry Cited 2 
with conſent of the truſtees, and if not, then for ſuch as the N 573. 
truſtees ſhall name, or elſe 10 themſelves, ſhall enure to the ad- Keeper, in 
miniſtrator of the feme ſole, tho? the marries without ſuch con- Cate of 


tent. Mich. 16 Car. 2. 1 Chan. Caſes 58. Fleming v. Walgrave. hs 
S. C. cited by the Maſter of the Rolls. Sel. Ch. Caſes in LJ. Talbot's time, 216. in Caſe of 
Hervey v. Aſhton, | 


11. A. bequeathed to H his daughter 5001. 7 be. paid at 21 K. deviſed 
er marriage, and made M. his wife and B. his fon executors 2 
and by a ſubſequent clauſe in his will declared, that it ſhould be in 3000 l. pro- 
the poꝛber of his executors to order and diſpoſe of the ol. according vided ſhe 
t their diſcretion to the uſe of the reſt of the children, unleſs ſbe marry can =—_ 
by advice and conſent of the overſcers of his auili, or the greater his exccu- 
part of them. And in the will was a memorondum, that if /he tors; but if 
married without ſuch conſent, foe ſhould have but 2501. and the — n 
other children to have the reſt. H. inſiſted that there was no confent. 
deviſe over. The Court, on reading the proofs touching the $02. is to 


approbation of the major part, and their conſent to the plaintiff's be abated cur 


: f of the 3oocl, 

marriage, decreed the defendants to pay the 5o0l. and damages. She married 

Chan. Rep. 23. 20 Car. 2. Wiſeman v. Foſter. U S. — 5 
2 


fore tlic marriage the execute conſented upon this condition, viz. that F S. make a ſettlement of 
400 J“. a year upon H. for her life, and ajter upon their iſſue ; but before ſuch ſettlement made they 
married. Upon a bill againſt J. S. for the 8:01. he offered on payment of the 3000 l. to make ſuch 
tettiement; and ſaid that conveyances for that purpoſe had been long ready, and waited only the 
alignment of a mortgage (by which the ;0col. was ſecured), to execute the ſame. The Court 
diſmiſſed the bill as to the 8 50 1. and held, that it appeared that this was a marriage had with con- 

ſeut of the executors. Fin. Rep. 234. Mich. 27 Car. 2. Bottock v. Ireton.———S$o where a be- 

queſt was of 20001. but if ſhe married without ſuch conſent, her legacy 4ves 70 ceaſe, ande to have 

bit 5001. and made the defendant executor, 44 re/eduary e gates, yet the Court gecreed her the 

whole with intereſt from the marriage, and principally for the ſame reaſon, viz that it was not ex- 

fg ls.y deviſ-d over but to fall into the ſurplus. 2 Vern. 263. Trin. 1693. Garret v. Pritty.— 

Vut where a Citizen and freeman of Lendon ger. d two thirds -f bis tegatory part te his daughter ; 

ft if fbe married without the conſent of her mother, rhex ber &:ether ts bave $00 J. of woat be 

tad þ deviſed io bis daughter, and the daughter married without the mother's conſent; the Court 

bel this not a clauſe in terrorem only; but the 500 1, was well deviſed over; and an intereſt veited 

in the Srother, who in this caſe muſt be looked upon as a perſon the trf/atur conjidered and had in 

bir thoughts as to what proviſion he was to have, and what benetit to take by his will as well 

43 the daughter, 2 Vern, 357. Trin. 1698, Stration v. Grymes. 


12. A. by will deviſed an eftate to Ji wife for life, and after S. C. cited 
her deceaſe to E. his grandaughter and the heirs of her body begotten ; by bee, 
6r-vided that if ſhe marry without the confent of his wife, or Bells, Set. 
the major part of his truſtees &c. then he vill; all the premiſes ts Chan, Ca. 
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in Ld. Tal- Hi grandſin G. and Fir bers for ever, FE. at about 14 married 


_ ine Without ſuch content. It _ decreed at the Rolls, that this 
Caſe of was only in terror ęm, and that E. and the heirs of her body, 


Hezaver {hoOuld hold and enj: Wy agunit the defendant. But afterwards 
eo cha upon <a »eal the Lord Keeper afhited with 14. Nee 
chat it is no ing, anil Vaughan, and Id. Ch. B. Hale, diſmiſſed the bill. 
Way app. ica- And it was faid by Ld. Ch. B. Hale, that tho” in the civil laau, 
1 in cafe of a mere perf, naity, fuch limitation over is wad ; vet this is 
e e deriſe ot lands, which is 257 governed by that Lou and that 
v. Pos rEA eſtates governadle by the law of this ki ngdom, 'w ithout relation 
3 80 anorher form, ou: ht t not to be influenced by another law; 

zexed e and Ld. Keeper tl hought, that equity ought not to interpoſe in 


degal gate: this caſe, Chan. Caſes 138. to 144. Mich. 21 Car. 2. Fry v. 


and that of 
1 Porter. 


v. ASTON being ar equi itable intere 7 only. 
But where T3. 15% l. was left for a portion; - but if ſhe marry > ae” 


"poet conſent, Fe cool. 7a fark perſon as B. and C. her father and 
ſkip, it de- mother, or the ſurvivor, ſhould direct; they appoint it to them- 
iag mbis ſelves and ſurvivor. C. dies; the daughter marries without 
own houſe, conſent ; the 5091. is to go to B. though B. was the perſon that 
ſon by a WAS to give the conſent. 2 Chan, Rep. 25 Car. 2. 95. Sutton v. 
tormer wife, Jewke. 

and did not 

contradict it, or do any thing in it: per I'd. Cowrer it was 2 facit conſent, and a fraud in B. and 
gecrecd the portion. 2 Ver. 380. Hill, 4706. Meigrett. v. Meſgreit. 


14. 4 by will appointed, that his perſonal ęſtate (except what 
was particularly beg jueath ied to others) thould be 729 the uſe of his 
danghter . jor er > rt and maintenance, and that the ould 
have the inter- ht; ererf during the time Joe continued” ſole aud tlie 
married ; bid if ſhe merry moitho;u! the conſent of his execis 
tors, or the major part of ihem, then ſhe ſhould have only the 
prefont inter;/} of her portion during her life for her main- 
tenance z and if ſhe die uunmarritd, then her portion, and the 
intereit th ereof to go ts 7. T. the teitator's youngeſt ſon z and 
e, C. D. and H. executors in truſt, leaving a perſonal eſtate of 

oool.—L. married the Plain tiff w ich. but conſent of the execu- 
tors; and upon a bill by the plaintitF and. L. the Court decreed 

he defendants to account, and the money received by the 

plaintiſf IL. or her huſband, to be brought into the accouft 

and diſcounted by them; and the maſter to certify what re- 

mains due from the defendants, and the fame to be ſecured for 

L. and ſuch children as ſhe ſhall have, and the huſband not to 

meddle with it, or have any power to diſpoſe thereof, without 

making a ſuitable proviſion for her and them, which the maſter 

[ 269 J 15 to ſee done, and the intereſt in the mean time to be received 

by the plaintiſts for the ſupport and maintenance of L. and 

her children. Fin. R. 145. Mich. 26 Car. 2. Shipton & Ux. v. 
Hampſon & al. 

such deviſe 15. A legacy giv en to 2a Woman upon condition not to marry 

over mult 7. D- 
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D. or not to marry w:th9:t conſent of J. S. is only in terro- be to ſome 
rem if nat deviſed over, and tho' the marry without conſent it 27] 
does not avoid the legacy. Per Ld. Nottingham. Mich. 1681. r dab 

Vern. 20. Jervois v. Duke. ticient to ſay 
| a it Mall go to 
the bulk of his perſonal eſtate, Mich. 169. N. Ch. R. 170. Earl of Saliſburyv v. Bennet. — 
Yet where the legacy was l. ant abridged 15 50 l. and no more on ſuch contition, and teſtator 
gave the reſidue of his perſonal citace to defendants; this is more than a claute-ja terrorem, and 
defendants ſhall have the 5 J. on difovedience, Abr. Equ. Cafes 112. Mich. 1691. Amos v. 
Horner. S. C. cited by the Maſter of the Rolls. Scl. Chan. Caſes in Li. Talbot's time. 21s. 
who ſa d, that indeed that cafe is coatrary to tormer Jaterminations, but that no reſolution was there 
taken, but it went off tor want of parties, and never came on again. 

All theſe caſes making ſuch conditions to be oily in terrorem are now over-ruled, and decree 
_ per Ld, Hardwick, attitted by Lee and Wies Ch. J. Trin, Term. 1738. in Cale of Harvey 
v. Alton. KA 


15. A. had two daughters B. and C. and bequeathed to each of Skin. 283. 


them 20,0001. provided, that / they, or cither of them marry ne: 7 


— 7 * . * 

before the age of 16, or without the conſent of ſuch perſons, that they $41 152v- 
ſhould I;fe 10,0001. of the portion, and that the o, ooo. ſhould go xv v.Bu x. 
to his ether children; the Lord Saliſbury married one of the NET: _ 
> F148 4 n _—_ ” 83 2 re arts, 114 
daughters unde; the age of 16, but 70 Ide conſent of all the pare the pape 

ties; it was urg'd, that it being with conſent it might be at was to be 

any age; but my Lord Keeper North was of opinion, that both —_ — 
: = Lo" hd their reſpets 
parts muſt be obſerved. 2 Vent. 365. Paſch. 36 Car. 2. in 1,4 ages f 
of marriages 


Canc. The Ld. Salitbury's Cafe. 
{+ as ſuch marriage be not befare 16. and ſa as it be with the conſent of D. E. and F. ard if i 


marry otherwiſe, then ſuch daughter thall have only 15,0001. ut /aying what ſhall became of 
be other lo, doo l. and then deviſes his citate to his two daughters after debts and legacies pa! 1. 
C. married under 6, but with conſent of the truſtegs. Upon proof that Hater had in his lite- 
me made overtures of marrying ber to the ſame perſon, and tiere being no expreſs deviie over, 
dat only that in ſuch caſe o, gol. was directed to go to the bulk of A“, perlonal eſtate, and which 
was ordered to be laid out in Iands, the whole portion was decrced her. 


2 _ C ayy 


17. Clauſe in a deed was, that in cafe his daughter ſhould 
lire to attain the age of 16, and ſhould refufe ts merry F. S. then 
J. S. to have 20,000 J. out of his perſonal gate, and after there is 
another clauſe, viz. and it hall happen that the ſaid intended 
marriage e nt be had till after ſhe is 16, then he, upon ſuch 
marriage had, ſettles. his eſtate real and perſonal upon J. S. and 
lis intended wife for their lives &c. A marriage was had before 
16 and after 16, and before 17, the wife died. Jefferies C. 
decreed an account of the profits, of the real eſtate received by 
die truſtees in the wiſe's life-time to be made to J. S. as admini- 
trator of the wife, and that the words of the ſettlement did in 
no fort imply that the daughter and J. S. might not marry be- 
tore 16. Vern. 338. Mich. 1685. D. of Southampton v. Cran- 
mer & al. executors of Sir H. Wood. 

13. Lands are ſettled upon a daughter, provided ſhe marry 
1th her father's conſent 3 the marries à firit huſband with his 
content, and a ſecond huſband without his confent ; this is no 
breach of the proviſo. 2 Chan. Rep. 363. 1 Jac. 2. Fenwick 
v. Smallwood. 

19. A. deviſed to truſtees and their heirs upon truſt to em- 3 Chan: 

A 2 | ploy 
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Cafes 129. ploy the profits for the firſt three years to certain uſes, and 
1580505 after that the fry Hees /ooud fund. ſei ed in tru uſt for his niece H. V. 
S. C "Sa Vr her life, in caſe jhe fball within three years after his deceaſe be 


c:eed accor- [aqvfilly married to Fr. Ld. G. and in ſuch cafe remainder to the 
ding'y; dn iſſue male begotten on her body by the ſaid Ld. G. But if there 
ſavs it was . 
reverſed on be no ſuch iſſue, or in cafe ſuch marriage ſhall not take effeft within 
apres tothe fhree years, then in truſt for J. 8 for life, remainder to his firſt 
im of . . 25 5 * . 
N i Kc. fon in tail, and for want cf ſuch iffue to W. R. for life &c. 
Mod. 35. Soon after the making the will a codicil was added providing 
ſays there that a marriage infra annos nubiles thould not be ſuflicient, un- 
190 leſs confirmed at the age of conſent. Propoſals were made by 
was no de- the young lady's friends to Ld. G. but being refuſed ſhe mar- 
—- 5 - 
termination, ried another perſon. Ld. Sommers, aſſiſted by Holt and Treby 
dut that it Cl d, ] 
ls 1. J. decreed, that the condition precedent not being per- 
de compro- formed, no relief could be had for the young lady, but that the 
. = "ſap eſtate muſt go over to the next in remainder, this being a con- 
= erer dition of marriage, which is a thing which cannot be valued. 
IV . p . - . 
—S$.C. 12 Mod. 182. Hill. 9 W. 3. Bertie v. Ld. Falkland. 
cited by he h 
Matter of the Rolls. Sel. Chan. Cafes in Ld. Talbot's time, 216. Mich. 1735. in Caſe of Hz n. 
ve v. ASTON. And is Honour ſaid, that this caſe was not applicable to that; nr would it be 
an authority ſcarcely in any cate from the peculiarity of its circumſtances. 


20. Hut Ld. Sommers ſaid, th iat if the Ld. Falkland the 
remainderman had ane any unjair act te hinder the marriage, 
he being to kn advantage by | it, equity might have reliered. 
12 Mod. 184. Hin. 9 W. . 

21. The uncle by leaſe and releaſe ſettles land to the uſe of 
himſclf for lite, remainder to A. remainder to A's 1, 2, 3, and 
Atl ſons in tail, remainder to B. 8 like manner, with power 
of revocation P and a pre 1/5, if A. marry 4 auithglt be couſeui of 
the um le during his 11: 2, an 4 after his death of J. 5. &c. then 
the- uſes limited to A and his ſons to ceale, and then to be 
to the uſe of B. 
notice of the CONVEYANCE or proviio. But the wcke (a0Þ9 knew 
not of the ninrriage } entertaitied him kindly and gave legacies to A. 


SY FL 
2 


by his will and died. B. diſturbs A. becauſe 'of the forfeiture; 


and difmiſy'd to law. But the Chancellor atked, if it were a 
Imitation of a wu, or of an vſe? And being of an uſe the Ld. 
Chancellor ſaid, then it is at law. 2 Chan, Cales 109. Trin. 

Cu. Prec. 95 Car. 2. Booth v. Booth. 

22% S. C. 22. A. deviſed portions to his daugliters roi gut ſaying any 
3 Pay r the payment, provided that they marry 20 bg of 13. 
Ee: end if any marry Without, her portion 13 go aver. Bill by daugh- 
Ted by the ters for their portions. Per Wright K. it is a condition ſubſe- 
1 quent, and the portions are veſted, yet tlie Court cannot relieve 

13 againſt a forteiture, <cauſe of the deviſe over. Decrecd the por- 
Caſesin Ld. tions to be paid but on ſecurity, to 3 in 3 the condition 
Taivt's ſhould be broken. 2 Vern. 45 2. Mich. . Aſton v. Aſton. 


time, 216. 
Fin. R. 62. III, 25 Car. 2. Nee 5 Vernon and Booth. 


in Caſe of Hervey v. Aſtit-n. 
In which caſe the Seren WERE Þ- SOOR at marriage un "CG nent, but tic daug ers were ads 
wvearics im years, 


23. A. 


A. married without conſent, having no 


Marriage. 


23. A. deviſed part of his real eflate to his heir charged with 
payment of 2599 /. to NH. his daughter, and other part charged 
with payment of his debts. The portion was to be paid at 21, or 
marriage ; provided it the marry in fer mather's ye evit bout h 
conſert, the n 500 J. ta cea e, ard to be appl. 4 1 45 payment of 
his debts charged up the other lands, The daughtes alter 21 
marrles W hut content. Ld. Harcourt held, that this in ellect 
13 no deviſe over; for here appears to be no creditors concerned 
that are in dan: Zer of loſing r their debts, and that the daughter 
was intitled to the whole by her attaining 21 umnirricd, and 
decreed the whole 25951. to be raiſed, and the huſband to make 
a ſetclement, and tilt then the mone y to be brought before the 
Maſter. Ch. Prec. 348. Mich, 1712. King v. Withers. 


ſiis, it was an express authority, but that he could not agree to what was there fa 
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Abr. Equ. “ 
2 8s 112. 

f >. Equ. 
R. ” iliils 
9 Ann. S. C. 
S. . 
ciied by the 
Muter of 
the Hollis. 
Se! . Chan. 
Caſes in Ld, 
Taldot's 
time. 216. 
in Caſe of 
Hervey 
v. As4-> 
TON, tor 
wick he 
id, that truſt 


money 10 ariſe out of lands mul 5 tie lame conitruction that the lands themſclves would. 


24. A. by Hir ill begueatb d to his grandaughter an annuity. of 
101. for life, and afte gd by a codicil declared, that if /be 
faul marry with the gend l. bing of his truſtees, ſhe ſhould La ve 
1501. in lien of the annuity, and the annuity to ceaſe. She mar- 


1150 one worth nothing, and without conſent of any of the 


truſtees. 1d. Cowper decreed, that ſhe ſhould not have the 
week ſaying, that here was a proviſion either way, and where 
le proviion is in the alternative, and there is a condition prece- 
i nt to the gift of the portion, (viz.) if ſhe marries with con- 
ſent &c. and that is not perform'd, 25 the child rs i provided 
fir, tho! not with the greater portion, equity does not relieve. 
Wms's Rep. 284. Mich. 71S Gillet v. Wray. 

25. Lands dev i/ed in truit, that his daug! ater M. ſhall reccive 
the rents till her marriage or deceafe, and in caſe ſhe marry 
«ith _ ſent 0 of the truſlees, then to convey the premiſſes to 
M. and her heirs. But if the dy'd unmarry' '4 or marry' 'd without 
coent, then to Co! vey to other uſes. M. 5 marry'd 
with conſent of her Val 07, 40199 ſettles part of toe land on AM. and 
her prſoand, and dies. The ſettlement is m2 revocation of the 
will as to the other lands to the daughter, and by her marrying 
with conſent ot Uic father in his lic-time the condition is di- 
Lesiſed with ; per Cowper C. 2 Vern. 720. Mich. 1716. Clerke 
v. Berkley. 

* 26, A. had three dan raters B. C. and D. An amnur being ears 
ys en in the life of A. 8 7. S. and B. the lame was much 

Gluir'd by A. and he declar'd if . married J. S. he ꝛuaul not 
give her a groat. Thercupon J. 5. diſcontinued his ſuit. After 
wards A, by will deviſed all his real and perſonal eſtate to hrs execu= 
ter, in trult, 4% pay . 35 J. a year for her muiutenunce and ns 
more, and to C. fo much &c. ad if B. marry avith corfent of 
my executors, then / aeviſe 4% her 1000 l. in part of ber portion, 72 


* 


ef 2 years ſuch and ſuch meſuages to be ie B. for life without 


impeachment of waſte, remainder 4% her firſt Fe. fons wm 
3 tail, 
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le paid at 21 or marriage, Which {hall firſt happen, a and at the en 


_ 


— - — IECTIEEIEED — *. 

— * rr = of mx — —__ 
— o 1 F<, 43 2 * * 
% . bv I" "01A. > 6s 

8 — FL 


a - ths 
7 2 


— ͤA—65 x 
» 4% 


— Se. 


* — — 


4 
2 
* * 

SEL 


. — I 


———— 
x 5 hw, 


. * _ 

rw 4» pA 
** 

——ä—Uũ 46 - . — 


— 7 
= wh, — 
2 5 * 9 


— —— 


Wa... 


271 


1 


Marriage. 


tail, remainder to daughters &c. paying to his wife 7ol. a year 
for her life. And he devis'd in the like manner to his other 
2 daughters, only that in the deviſe to C. nothing 1s faid 
relating to her marrying with confent, but in the deviſe to D. 
imme— ately after the deviſe of 100 l. and before the deviſe of 
the hout-'s it is faid, viz. If the marry with conſent of &c. I give 
her all fu ach and ſuch moſunges &c. (being 8 hers than thoſe 
given to the other litters) and concluded with giving the over- 
plus, wvlich he doubted wt tut ſuch there would be, to his ſirid three 
daughters to be egualiy d. ide. } between them. A died, and then 
7. S. renew "d þi r addr o os to B. | he executg]'s e xpreſjed their dis- 
lite and ent notice thereof in writing, ond alf9 of A's «vill, and the 
Unger ſhe run, a: id that they could not conſent by reaſon of 
A's Jillike in his life-time. This cauſe came on in the Dutchy 
„ before Lech. tere Chancellor, afliited by Id. Ch. ]. King 
and Dormer J. and the two firſt held the fortune not fo cfeited 
by the marriage without conſent, but * other e contra. The 
reuſons agzinſt the foriciture were, 1. the looſeneſs of the ex- 
preitons and the want of coherency, on the omithon of ſuch 
condition as to C. and tus place of its inſertion as to D. 2. There 
is ug deviſe , or any further notice taken of it. Nor will the 
devife of the overplus carry it. And that the want of a 3 
ver made it to be only in terrorem. Ch. Prec. 562. Paſch. 172 
Ven phi! v. Baviy. os 

A legacy was given by will to M. S. on condition that 
the marry with conſert of bath the executors ; upon a proper match 
pro; 0 uc e9:1ferted, bit the ther was obſtinate and d nt 
which belng laid before the C. hurt, and the diſſent of the execu- 


tors appearing to be without juſt cane, the want of ſuch con- 
ſent was 88 3 + ah cited per the Malter of the Rolls. Trin. 


i Peyton v. Bury, 2 Wms's Kep. 628. 
5 ment after marriage created a term of 1009 
if by nicriguge en ſale lo ruiſe 2000 l. for each of the 
| nt, Provided the y marry with their mither's conſent ; 
and f eilver die 54% re marriage <vith * h conſent, her poi tion 13 
7 fe and the premifes to be dit barg'd ; and if 0, then to be paid 
to tne perſon to WAN: 1 a tn 4 fſhaw!d belong ; and afterwards by 
Will eteatel another trujteterm 15 ans mon? their fertnnes 2000]. 
a-picce more, but /ib/c&7 to the lile ca. lian, as in the ſettlement, 
and gave the reſidue over and above the 2000 1. a- piece to 1119 
wile; ant by a codicil created anocher t 3 rm, for the better 
railing of his daughters portions. A. died, leaving two daugh- 
ters, J. and K.— J. after age of 21 married R. 8.— and K. be- 
fore 21 married W. R. and both * ithout the motiref s Content. 
IT y and their huſbands breught a bill for their portions, I he 


4 


Na er f the Rolls toc! = 26% (f the clauſe W ing that if 


41 ie before marriage with torch CC? ſent her portion {hou! ld 
ccaſ wy} ich ws niiited upon by the counſel to be a ſutl- 
ci 1 ite tion of it; but he 1. id, that ſurcly this was not a 
go d diip ea Vi ithin te mcauing of thoſe caſes, that allow a 

Umita on 
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limitation over to be good : for this is not ts tube place Upon MIr- 
rioge qwithout conſent, but upon dying befyre murriage with ſuch 
conſent, and is us more than providing fas daughters dig um 
rie: he taking it all along, that if they married they would de it 
with conſent ; that here does not appear to be any perſon in the 
teſtator's view, to whom thele fortunes mould go over, as in 
other caſes where thoſe I mitations over are allowed z that tho' 
theie portions are charged upon land, yet there being 1s diffinc- 
tion betaveen conditions annexed 15 money charg'd upon land, and fich 
as are le ariſe out of the priſon e/ale, and portions by will 
being due by the ecelefiatiical lu notwithſtandaag ſuch condi- 
tion as this annexed to them, portions by Iettlement (thy? under 
the like conditions), are likewitc dug by the law and rules of tt:1s 
Court; and therefore thought the plaintiſks the daughters well 
mtitled to their portions; and to order'd the huſband of the 
one to make propoſals before the Maiter as to ſettling his wite's 

fortune; and that the fortune of the other ſhould be paid to her, 

her huſband being dead. Scl. Chan. Cafes in Ld. Talber's 

time. 212. Mich. 10 Geo. 2. Hervey v. Afhton. 

29. Where the marriage is to be with confent of tru/Zees, the 
confent of one only is ſulhicient; per Wills Ch. J. in Canc. 
Trin. 1738. in Caſe of Harvey v. Aſton. 

30. Conditions againſ} marrying generally are vad in law ; a3 
where a legacy of 5201. is given to a woman, if the doth not 
marry, and only 300 J. it ſhe doth marry ; afterwards the 
married, yet fhe ſhall have the 500/.. becauſe the condition 
annexed to that legacy was void. Nelſ. Abr. 1162. Marriage 
(L) pl. 1. 

31. All conditions againſt the liberty of marriage are unlaw- 
ful; but if the conditions are only ſuch, as whereby marriage is nt 
avolutely prohitited, but only in part reſtrained, as in reſpect of 
tine, place an perſon, then ſuck conditions are not utteriy to be 
rejected. Thus an executor or a legatary made on ſome cou— 
dition againſt the liberty of marriage, may, notwithſtanding tlie 
nonperformance of ſuch condition, obtain the executor{ivp or 
legacy; yea if the teſtator make one executor, or give him a 
legacy upon condition, that he marry with the conſent, and ge— 
cording to the good liking or appointment of {ome other perton, 
this condition is unlawful. Inſomuch, that if ſuch executor or 
„ legatary marry contrary to {uch reliraint or condition, he ſhall 
notwithſtanding be admitted to the executorthip, and receive 
the legacy, as if no fuch condition had been expreſs'd ; (quære, 
whether he be not oblived to aſk his conſent, tho? not to follow 
it 2); for the Jaw rejects all conditions made againſt marriage, or 
that are impediments to marriage; notwithſtanding which an 

xecutorſhip may be aſſumed, or a legacy demanded, as if no 
luch condition had been made, Yet an annuity bequeath'd by 
a man to his wife for ſo many years, if the ſhall remain after 
his death a widow and unmarried, is good. Godolph. Orph. 


Leg. 45. cap. 15. f. 1. 
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1 2. Notwithſtanding what has been ſaid, the condition holds 
OO good, if the teſtator makes one his executor, or give him a 
marry with legacy, 5 he marry net uithout the counſel er advice of another 
toe good perſon ; ſo that the teſtator giving him a legacy, if he marry 
18! 12 and ! 1 

with the counſel or advice ef another perſon, he is excluded 


conſent of 


| 11 dequeath 


1 B. the from the legacy, if he marry without ſuch counſel or advice; 


muſt marry, yet in this cate he is nt bound to follow ſuch counſel or advice, but 


herwil, 
e only to requeſt the ſame. Again, although the condition of marry- 


the } nas N9 
E293 J 2g. wv ith the content pf another is void, ſo as the party on 


right to the Whom ſuch condition is impoſed, may Sean the legacy with- 
207. But he out ſuch content, yet marry he moſt, or he cannot obtain the 


is not obli- 
1 legacy; for altho' the condition of ſuch conſent be unlawful, 
the content yet mult he marry before he can pretend to the legacy, becauſe 
of A. B. that my of the condition 1s net unlawful. Godolph. Orph. 
the ©! 3 ye 
ze l. 

awe the legacy, i ibs . marry net only witieut bi 's conſent, but a'ſo the) A. B. be altegether unac- 
quainied therewith, er knowing thereot /þ j, contraditt it, unlets it be appointed in the will ex- 
rreſely, that in caſe ſhe marry without tuch conſent, the ſaid legacy of 20. thall be and enure to 
ſech or ſuch pious uſes ſpecially mentioned in the faid will. Godolph. Orph. Leg. 381. cap. 17, 
. But if I dequeath 100. to A. B. to as ſhe marry with the advice of C. D. in this caſe 
A. B. ſhall not have the fa: d legacy, unleſs ſhe require or deſire the advice of C. D. Albeir the be 
not obliged to totlo! his ad ice th n. vet the is obliged to atk his advice, or the cannot have the 


faid legacy. The reaſon of the difference ir. this caſe from the ormer is, that in the tormer there 
m2y be a total e en to marriage itſelf; in this it is ocherwiſe. But if C. D. be dead, 
bereby the condition is rendered impoſſible; in ſuch caſe it is as if it were perior med; provided 


that C. D. were dead before his advice could well be atked or required. Godolph. Orph. Leg. 331. 
cap. 17.1. 3. N 


33. Altho' a condition directly contrary to marriage annexed 
to a cgacy in a will is a void condition for that very reaſon, yet 
the civil, or rather the can law doth diſtinguiſh in this point 


betrucen a virgin and a widow, and ſays, that ſuch conditions 
againſt marriage (as to a virgin) are void; but allows them as 
to widows, eſpecially if the legacy be given by a huſband to his 


own wife, or by a ſon to his mother. Godolph. Orph. Leg. 
382. cap. 17. 1. 9. 


(Kk. 2) Conditions annexed 19 Portions determined. 


I. A. Bequeathed the refidue of his perſonal eſtate 5 J. 8. 
provided ſhe marry with conſent of B. and C. his execu- 


ters (who were but executors in truſt), and ; 9 J. S. marrye 


6!heraviſe then he deviſed over the reſiduum to Fo Afterwards 
B. died, and then J. S. without Cs conſent, married to a common 
marincr. Ihe Maſter of the Rolls decreed, that J. N. had no 
title to the reſiduum; for that this was a condition ſubſequent, 
ard this confent direcled to be had, being like a bare authority, 
and fo different from that which is coupled with an intereſt, 
could not ſurvive without expreſs words for that purpoſe, and 
thinking the bill brought by J. N. for the reſidue frivolous he 
diſwiſied it with colts. Irin. 1 


Peyton v. Bury, 
$ —- (L) Settlements 


1731. 2 Wms's Rep. (626) 


Pol 


Marriage. 


(L) Settlements by Agreement before Marriage. What 


is a good Performance. In regard of the Manner. 


1. B ON D condition'd, that after his marriage, and _—_—_ 


a ſon by his wife, he would convey lands in tail to ſuc 
ſon to enjoy. A feoflment to a ſtranger to ſuch uſe is not 
futhcient, but the fart muſt be made a party to the conveyance, 
and there ought to be a deed to prove his eſtate, and means to 
prove the uſes limited. Cro. E. 825. Paich. 43 Eliz. C. B. 
Stutfield v. Somerſet. 

2. Iifant upon his marriage premiſes to make a ſettlement 
when he comes of age on his wife and her iſſue; a ſettlement 
made 3 or 4 years after his age of 21 and not directly a mg 


| to the ſuid promiſe ſhall not be preſumed to be made in pertorm- 


ance of the ſaid promiſe, without direct proof. 2 Lev. 147. 
Mich. 27 Car. 2. B. R. Lavender v. Blackſtone. 

A. on his fon B.'s marriage covenants % ſettle a pointure on 
the wife and her iſſue, but no provijian for B. is made during his 
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life. A. has part of the portion, and the wile dies without 


iſſue; the queſtion was whether B. was intituled to any eſtate in 
lands ? Ld. North adviſed them to end the matter by compro- 
miſe. Mich. 1683. Vern. 198. Welt ». Ld. Delaware and 
Cutler. | | 


(M) Settlements. Performance good. In regard 
of the Matter, 


I. A Term was convey'd upon truſt to be veid upsn purchaſing 
and /et//ing on the hutband for life, and after upon his 
wife for life, with remainder over, an ate of an indefeaſible title, 
and not tithes &c. and this truſt was declared by deed indented. 
The hutband deſired, and accepted of lauds part of a delinguent's 
ate forfeited in lieu and ſatisfaction of what was to be done. 
he delinquent, on the King's Reſtoration entered. Decreed 
by Finch C. that the truſtees ſurrender the leaſe to the purchaſor 


„of the lands which were aliened by the huſband. Chan. Caſes. 


298. Trin. 29 Car. 2. Boynton v. Sir Robert Sprignall. 


So note, 2 
truſt bydeed 
interpreted 
to be ſatisfied 
by lands of a 
ad title, 
tho' the 
deed of truſt 
be of an in- 
de feaſible 
title on 
proof of dif. 
courſe, and 
mentioning 


that the meaning was to ſettle delinguent's lands, and the feme covert was bound by the agreement 


of the huſband. Ibid, 


2. By articles before marriage a ſettlement was to be made of 
7ool. a year; and after, but during the wife's infancy, a par- 
ticular of lands was given to and accepted by the wife's father as of 
700l. a year, but they were only 5001. a year. Decreed to be 
made up 700 l. a year; but had it been a pare! agreement only, 
or the value proved deficient by accident afterwards, no relief 


woul 


Vern. 217. 
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would have been given. Skin. 1 58. Hill. 35 & 36 Car. 2. 
Speake v. Bedley. 


3. Marriage articles were to lay out 1000/7. in a purchaſe of 


land to be ſettled on huſband and wife for their lives, re- 
mainder to the iſſue of the marriage, remainder to the huſband 
in fee; huſband lays out the 1000 J. in the purchaſe of a great 
houſe and gardens and farm, which would let but at 25 J. per 
ann. It is a good performance of the articles, the father of the 
plaintiff having viewed the eſtate before the purchaſe was made. 
Vern. 345. Mich. 1685. Tunbridge v. Leather. 


(N) Settlements after Marriage without Articles, 
or Agreement precedent. God in what Caſes. 


. JF the eme joins in a fine and ſo bars herſelf of her dower, 


this may make a ſettlement made on her atter marriage 
to be a god conſideration, which otherwiſe would be merely volun- 
tary - againſt creditors or prrchoſars ; otherwiſe if the did not 
join in the fine, and ſo remained dowable. 2 Lev. 147. Mich. 27 
Car. 2. B. R. Lavender v. Blackſtone 

2. A. ſeiſed in fee of a manor makes a mine-adventuring 
agreement with B. C. and D. who after much labour and expence 
made ſome good diſcoveries. Before this agreement A. had 
made a ſettlement of his ſaid manor on his wife and fon with 
power to charge it with 30001. for younger childrens portions, 
but this was purely a voluntary ſettiement. A. dies and the 
widow and ſon would hinder the working, and fet aſide the 
agreement by inſiſting on the ſettlement. The partners brought 
a bill for relief, the Court took time to conſider of it, but in- 
clined to decree for the plaintiiis for execution of the agreement 
againſt the voluntary ſettlement. 2 Vern. 326. Mich. 1695. 
Shaw v. Standiſh. 

3. A ſecond marriage ſettlement is recited ts be in conſideratian 
that the wife had parted with the former ſctlleime ut, which appeared 
to be made after marriage but was recited to be made in C9 
federation of a marriage portion ſecured, but 1 prof of any previous 
agreement for ſuch ſettlement, yet the Court prefumed it; and 
ſo the ſecond not voluntary againit b9nd creditors. Mich. 1699. 
Ch. Prec. 101. Anon.. | 

4. J. S. made a ſettlement n his eldeſt fon for life, with re- 
mainder to his firſt and other ſons in tail, remainder over, 201 


power for his fon ts appint any of the lands not exceeding 100/. 


er ann. to any wife he ſhould afterwards marry for a jointure, 
(the father being under an apprehenſion that he was then mar- 
ried to a woman which the father diſliked, and had no inten- 
tion his ſon ſhould provide for her); the father died, and the 
ſon married her (tho there was ſtrong preſumptive prof that he 
was married to her before), and after marriage appointed certatn 
| 4 lands 


1. Mar 
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lands to truſtees in truſt for her for a jointure, and covenants, that 
if they were not of 100 /. per ann. value, upon reque/t made to him 
any time during his life he would make them up ſo much out of other 
lands in his power. He lived ſeveral years and us complaint was 
made that the lands were not of that value, nor requeſt to make 
it up, and died without iſſue. On a bill brought by the widow 
to have the jointure made up 1001, my Lord Keeper ſaid, that 
a proviſion for a wife or children was not to be conſidered as a 
voluntary covenant, and therefore decreed the dithciency to be 
made up, ntawithRanding the circumſtances of the caſe, and her 
neglef for not requeſting it during coverture. For the laches of 
a feme cannot be imputed to her. Abr. Equ. Cafes 222. Hill. 
1701. Fothergill v. Fothergill. 
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5. A. married an orphan of the city of London, and upon G. Eau. 


payment of the portion by the chamberlain covenanted with him and - S 
J. S. to * a fine of lands to the uſe of himſelf for life, then to his 
e 


wife for life for a jointure, remainder 79 the heirs male of their tao 
b:dies, remainder th his own right heirs; A. died without levying 
a fine leaving B. a ſon and M. a daughter; the wife died; B. 
became indebted and covenanted with his creditors to levy a fine, 
and deviſed the lands to them and died without iflue 3 Lord Har- 
court and after Lord Cowper decreed the lands to the daughter. 
Ch. Prec. 425. Mich. 1715. White v. 'Thornborough. 

6. Tho' a ſettlement be executed after marriage, yet if the 
portion be paid at the fame time, it cannot be looked upon to be 
voluntary, but will be as etfectual as a ſettlement made before 
marriage; and fo it has always been held; Arg. and decreed 
accordingly, firſt Ld. Harcourt, and after by Ld. Cowper. 
Ch. Prec. 426. Mich. 1715. White v. Thornborough. 

7. The hand, after marriage, in confideration of an additional 
portign of 1001. paid by his wite's mother (a receipt whereof 
was indorſed on the deed), ted lands of 1001. a year upon Him- 
felf fer life, remainder th his firft and other ſons Sc. And the 
huſband*s mother, hs had an intereſt in the land, joined with him 
in the conveyance. The huſband 13 years after mortgages this 


citate with uſual covenants, and dies. Mortgagee brought a 


a bill to foreclole. Ld. Chancellor thought it would be 
very hard to call this a fraudulent ſettlement, it being in 
conſideration of a marriage had, and of an additional proviſion 
f 109]. and cannot be called voluntary againſt a creditor lend- 
ing money 13 years after. 'That the indorſement was plain 
proof that 100 I. was paid, and tho' for the conſideration of 
1001. a year, yet in marriage ſettlements things are not to 
be conſtrued ſo ſtrictly, there being room for bounty; and 
every man is bound to provide for his wife and family. Beſides 
that, the eſtate that moved from the huſband's mother (defen- 
dant's grandmother) may make him tq be conſidered, in ſome 
reſpect, as a purchaſor of the limitations to her grand-children. 
Scl. Chan. Cates in Ld. Talbot's time. 64. Hill. 1734. Jones 
J. Marth, : 
: (O) Settlements 
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270 Marriage. 


Creditor. (O) Settlements after Marriage. By Agreement 
before Marriage. Good as 10 Creditors c. 


1. S Atilement in purſuance of articles precedent to the marriage 
has not the leaſt colour of jraud whereby a purchaſer may 

avoid it, and if there had been but a verbal agreement for ſuch a 
ſettlement it would have ſerved the turn. Vent. 194. Paſch. 

24 Car. 2. B. R. Sir Ralph Bovey's Caſe. 

The execu= 2. A. on the marriage of M. his daugliter to B. agrees to 
tor of the give 500 J. portion and B. gives 3000 /. bond to A. to ſettle 1 500. 
father ſued on M. and her heirs in money, lands, or otherwiſe within a 


the bond 5 GETS , 
againſt he month, but died without ſettling it. 3oo/. of the 5o00l. was only 


wife as al- paid, and the other 200]. was lodged in M's lawvers hands; 
7 = þ * 


ee judgment was had upon the 30201. bond and was pleaded in 
band; de- bar of other debts, and decreed accordingly that ſhe be ſirſt 


creed that ſatisfied her 1500/. out of the eſtate of B. 2 Ch. R. 103. 
this bond be 26 Car. 2. Hodkin v. Blackman. | 
p2id prior 

to other debts, but the adminiſtratrix to diſcover aſſets and account, and that money part of the 
portion remaining in a truſtee's hands be brought into the account, and that aſſets remaining after 
the 15201. paid ſhall go to ſatisfy other debts. Fin, R. 232. Trin. 27 Car. 2. S. C. 


3. A. indebted 5091. agrees on marriage to ſettle Sir lands of 
100 J. per ann. on himſelf for life, then to the wife for her 
jointure, remainder upon the iſſue in tail; the lands were de- 
creed to be fold to pay the 700 J. and the ſurplus of the money 
to be laid out and ſettled on the wife and the iſſue, without any 
proviſion for the huſband ; but reverted by Ld. North. Vern. 
203. Mich. 1683. Carpenter v. Bennet. 


(P) Marriage Agreements une formed. Decrecd, 
8 8 


he ca'e 1. M Arriage agreement (after a trial at law) was decreed to 
8 be made god. 2 Chan. Rep. 92. 25 Car. 2. Harmer v. 


father agreed 
to give aa Brook. : 


additional portion, the marriage is had, and then the father pretends the marriage was againſ? his 
eorfert, aud dies, and leaves his eſtate to a nephew; yet the azreement was decreed. 2 Ch. R. 9: 
Harmer v. Brook—— Fin, R. 15;. Mich. 16 Car. 2. S. C. 0) 


Abr. Eq. 2. The baron before marriage articled with the feme to mate 8 
"py 63. ſettlement of certain lands before the marriage ſlculd be felemnized 
upon him and her (the now plaintiff} and the heirs of his body by the 
plainti}. But they intermarried befre the ſettlement made; then 
the baron died; and on a bill by the widow for an execution of 
the articles, it was decreed againit the heir at law of the baron, 
tho' objected that marrying before the execution of the ſettle- 
ment was a waiver of the articles and the benefit of them, and 


ſhe being the only party with whom they were made, her 
| marrlage 
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marriage with the other party before performance was a releaſe 
in law. 2 Vent. 343. Mich. 30 Car. 2. Haymer v. Haymer. 

3. A. being tenant in tail with power to make a jointure, in 
conſideration of 3000 /. paid, covenants to ſettle 300 J. per ann. 
but no particular lands mentioned, out of which the 300 J. per 
ann. ſhould be made up; afterwards A. dies, no ſettlement 
made, ſo that A. executed not his power ; the queſtion was if A. 
dying before any execution, the Court thould decree 1t? Lord 
Chancellor inclined ſtrongly for the widow in regard of the 
conſideration, and becauſe A. had power by the will to have 
done it. See 2 Chan. Cafes 28, 29. Paſch. 32 Car. 2. and 
Paſch. 34. 87. Hele v. Hele. 

4. 25 G. in 1653, being ſeiſed of certain lands in fee of the 
value of 14/7. per ann. and there being a marriage in treaty 
between the plaintiff (the brother of T.) and A. W. he the ſaid 
T. did make a writing ſealed and delivered by him, which was 
to this purpoſe, viz. That F the marriage takes efect betaueen my 
brother and A. WW. ſbe being worth 1601, I do promiſe, that if 1 
die without iſſue, io give my lands in Sc. to my brother and his 
heirs, or io leave him 80 l. in money, and for the true performance 
of this, I bind myſelf, my heirs, executors and adminiſtrators. 
After which the brother (the now plaintitf) and the ſaid A. W. 
did intermarry, and the was worth 1601. but T. G. did afterwards 
marry and, having no iſſue, he did ſettle the lands upen bis wife 


far life, the remainder to his o2on right heirs (tins was a jointure 


ſettled before marriage), and did aftewards deviſe the land to her 
in fee, and died without iſſue; his wife afterwards deviſed it to 
the defendant's wife in tec; and now the plaintilF exhibited lus 
bill to have the land conveyed according to the agreement above. 
But for the defendants it was much inſiſted upon, that this 
being to ſettle the lands, in caſe J. mould die without iſſue, it 
ſhould not be regarded in this Court; ſor the execution of a 
truſt of a remainder, or reveriion in fee upon an eſtate tail, ſhall 
not be compelled, becauſe it is ſubject to be deſtroyed by the 
tenant in tail, as here T. might have done in caſe he had made 
a ſettlement according to the import ot that writing, who there- 
tore could not have been compelicd himſelf to have executed 
this agreement; but the Lord Chancellor Finch decreed the 
land for the plaiutiſf, becauſe it was proved that the marriage 
evith the plainti's wiſe was in expectatio! of the performance 
of this agreement; and he was obliged to have leit the land to 
the plaintiff if he had no iſſue. 2 Vent. 353. Mich. 33 Car. 2. 

Goylmer v. Paddiſton. | 
5. Agreement on marriage was to ſettle 500 J. per ann. join- 
ture; lands were ſettled but they were worth'only 400 J. per ann. 
Decreed per Jeſtrics C. to make up the lands 500 J. per ann. 
and this on the evidence of the father and uncle, that when 
the hytband propoſed the treaty of marriage he otter'd to ſettle 
5901. per ann. and after took notice that the jointure ſettled was 
not of that value, and talked of making it up fo much; but no 
covenant 
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covenant or agreement was proved, whereby he bound himſelf 
to make a jointure of that value, and the portion was not equiva- 
lent; but he huſband was trufled to draw the ſettlement, Vern. 
17. Mich. 1681. Benſon v. Bellaſis. 

6. A. on his marriage with D. for the ſertling a jointure on 
the ſaid D. in full of all jointures, dowers, and thirds, which 
the might claim out of his real and perſonal eſtate, conveyed 
lands to the uſe of himſelf for life, and after to the ſaid D. for 
life in full of all jointures &c. with this proviſo, that be claim 
any part f the perſonal eſtate by the cuſtom of the province of 
York, then the eſtate to be ts other uſes; ſhe is bound by the ſaid 
ſettlement, and ought not to claim any part of the perfonal 


eſtate z per Finch Lord Chancellor; reverit by Lord North; 


but confirmed by Jeffries Lord Chancellor. 2 Chan. Rep. 252. 
34 Car. 2. Benſon v. Bellaſis. 

7. A. covenants on marriage of B. his eldeſt fon to the 
daughter of J. S. with whom 40001. was to be paid to A. as a 
portion, to ſettle lands on B. and his wife for their lives, with 
remainder to the firſt &c. ſon in tail male ſucceſſively, remain- 
der in fee to the ſon. A. brings a %% to be relieved againit the 


articles as gained by ſurpriſe, and that it was intended t9 limit the 


remainder to C. a ſecond ſon of A. on failure of iſſue male of B. 
and charged only with portions for daughters, and prayed the 
Court to direct the ſettlement to be made ſo; ſed non allocatur, 
per Ld. North. Vern. R. 320. Paich. 1685. Seymour v. 
Fotherly. | : 

8. A. on marriage of B. his ſon covenants ts ſettle lands to the 
uſe of B. for lite, then to the wife for life, remainder to the 
heirs male of the body of B.— A. dies and makes B. executor, 
B. dies and makes a fecond wife executrix z grandſon brings a 
bill to have ſatisfaction of the executrix on the covenant, or 
that he might ſue it in the truſtees names; but the bill was 


diſmiſſed, the plaintiff's father being tenant in tail, and mighs 


have barred the plaintiff if a fettlement had been made. Vern. 480. 
Mich. 1687. Sir William Cann v. Lady Cann. 

9. The father on a treaty of marriage between B. and M. his 
daughter articles with B. to give M. 30ool. and B. was to make 
a ſettlement. The father makes his will in the interim and de- 
wiſes all his eſtate to truflees to the uſe of his daughter for life, re- 
mainder over.—Þ. having notice of this will, marries M. anch 
makes a ſettlement purſuant to the articles with the father; per 
Ld. C. Cowper B. is intitled to the 30001. tho' he had notice of 
the will. 2 Vern. 660. Trin. 1710. Trafford and Ux. v. Sir 
R. Athton. 

10. The huſband gave bond to the wife's ſather before marriage 
to ſettle certain copyhold lands; and upon a bill to compel as urren- 
der, the ſame was decreed, and in a ſtricter manner than the 
bond ſpecified, and that till the ſurrender the lands ſhould be 
held and enjoyed according to the uſes. G. Equ. R. 114. 
Paſch. 1 Geo. 1. Nandike v. Wilkes, | 4 
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11. A. by marriage articles covenanted to ſettle the manor of Dale 
on his intended wife, or io leave her loool. within three months 
ier his death. By this agreement A. has all his life-time to 
do the one or the other, and the wife cannot compel him to do 
cither 3 nor can the by bill, or otherwiſe compel! him to give 
#urther, or better ſecurity for payment of this 10001. For the had 
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the ſecurity, which ſhe at firſt agreed to take, and the Court 


cannot better it againſt her own agreement. See Wms's Rep. 


460, 461. Trin. 1718. Boſvil v. Brander. 


12. A. had M. a daughter but no preſent eſtate or certainty 
of any future one, and was highly under his father's diſpleaſure, 
whoſe eldeſt fon he was, and who had a very conſiderable eſtate. 
- incouraged B. to court M. and before marriage gave a bond 10 

B. of 5000 ,. penalty reciting the intended marriage, and A's agree= 
ment to aſſure one third part 7 all ſuch real eſtate as ſhould come 10 
him on his father's deceaſe to B. for life, remainder to M. fer life, 
remainder 79 the heirs of the body of M. by the ſaid B. remainder 
ts the right heirs of A. and the condition was to do it within 
three months after his father's death.” Soon after the father died 
inteſtate, by which a great real eſtate came to A. Lord C. 
Aacclesfield decreed an execution of the agreement, and would 
not admit the payment of the 50001. penalty as a ſatisfaction, 
but varied the limitations, directing that they thould be to B. and 
M. for their lives, remainder to their firſt &c. ſon in tail male, 
remainder to their daughters in tail general, remainder to A. 
in fee, and that A. account for the meſhe profits from the end of 
three months after the father”s death, and be examined upon inter- 


rogatories touching the real and perſonal eſtate, and to produce 


all books, papers, and wr itings upon oath, and pay cg. 2 Wms's 


Rep. 191. Mich. 1723. Hobſon v. Trevor. 


(Q) Agreements unperformed, decreed ofier the 
Death of Huſband or Il Ife. 


I, B. Covenants 7s /evy a fire to P. of lands given in marriage 

with his daughter at @ d:y; by negligence of payment 
the daughter being dead, P. paſſed away the land to purchaſors, 
but B. was ordered to an eſtate of 100 marks. Toth. 109, 110. 
Bites Hill. 15 Jac. 

2. By marriage articles the huſband agreed to ſettle a leaſe- 
hold on the wife, which he did, and was to have 1000 J. which 
was to be laid out in land, and ſettled on them and the iſſue, 
remainder in fee to the huſband; ; the agreement was decreed to 
be performed by the father of the wife as to the payment of her 
portion, tho” the avife is dead without iſue. Fin. R. 244. Hill, 
28 Car. 2. Bacon v. Clerk. _ 


:4id out in land and ſettled on the huſhand and wife in tail, and nothing ſaid of the fee; 


The origi- 
nal is to, 
Quzwre the 


meaning. 
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- Boney was decrecd to the heir of the hutbaud. 2 Very. 20. Paich. 1687. Knight v. Atkins, 
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3. A. the father on the marriage of B. his ſon with M. articled 
with C. the father of M. in conſideration of Goool. 40 be charged 
en lands, being the portion of M. ſrh particular lands ſhould be 
ſettled on M. in fointure, and on the iſſue of the marriage. After 


the marriage M. died 40:2hout if/ire, and her portion not paid, 


and the lands not /ctiied to lecure the Go. nor was the jointure 
made or could be made had NI. been il] living, becauſe A. had 
diſabled himſec!? ts mate the jairture by hav ng conveyed aqwvay part of 
the lands, fo that C. thought himieif not bound to pay the 60001, 
Decreed the 60001. with interett, or in default, the lands agreed 
by the articles to ſtand as a ſecurity for the payment thereof, to 
be poſſeſſed by the plaintiff till paid, and the diſability of A. was 
not B. the plaintiff's fault, Secauſe A. had givin ſecurity, that it 
ſhould be done if „. had lived. Fin. R. 61. Trin. 28 Car. 2. 
Hollis v. Carr and Temple & al. 

4. A. on the marriage of B. his ſon with M. an orphan of the 
city of London conveyed lands Sc. to the uſe of B. for life, re- 
mainder 2 MM. fer / fe fer her proviſion, remainder to the firſt Wc. 
ſen in tail Sc. But afterwards, before the marriage, AM. being 
a city arpban A. and B. applied to the Court of Aldermen for a licence, 
and thereupon an entry was made of their conſent, provided the 
common ſerjeant approve of the ſettlement, which A. engaged to male 


ſatisfaftory if it were not fo already, and H. being required engaged 


to take up his freedom within a year, and A. ingaged that B. 
ſhould do ſo. The marriage took effect and many years after B. 
died leaving M. his widow and ſeveral children. Lord C. Mac- 
clesficld decreed the perfonal eſtate of B. to be liable to the 
cuſtom of London, and that he ſhould be taken as a freeman of 
London, he having for a valuable conſideration agreed to be— 
come ſuch; and he held that the agreeing to take up the freedom 
of the city, was the ſame as if he had agreed that his perſonal 
eſtate at his deat! ſhould go according to the cuſtom z and that 
ſuch agreement being entered among the other procecdings and 
orders of the Court of Aldermen is become matter of record, at 
much as a fine would be if levied there, and this ſhall be deemed 
as part of the marriage agreement, and which could not be 
waved, or releaſed without breach of truit by the Court cf Al- 
dermen at whoſe inſtance as (political) guardians of the infant it 
was made. Wms's Rep. 710. to 722. Trin. 1721. 25 Auguſt, 
Frederick v. Frederick. | 8 © 


(R) Agreements unperformed. Decreed after he 
| Death of both, 


I. A Settlement covenanted by marriage articles to be made 
by the great grandfather on the grandfather, who after 
died leaving iflue, was decreed to be made accordingly 91 7-8 


iſſue and the vids for her jointure. 3 Ch. R. 29. Mich. 
21 Car. 2. 
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21 Car. 2. Norcliff v. Worſeley.— And the great grandfather 
having conveyed azvay the land, another bill was brought by the 


father (the iſſue) againſt the great grandfather and his ſecond 


ſon John, and 18 February 1651. it was decreed that the con- 
veyance be made according to the covenant and that they thould 
account for the profits to the father. Ibid. 30. 

2. A. on marriage of B. his fon with C. covenants for him- 
ſelf executors and adminiſtrators, but omits (heirs) 70 /etz/e 150l. 
per ann. lands on B. and C. and the iſſue of the marriage, but dies 
before ſettlement made ; B. enters on the lands as heir and C. 
being dead marries D. and ſettled part of the lands on D. his 
ſecond wife, and deviſed the reſidue to his ſon by the ſecond 
wife charged with portions for younger children. Bill is brought 
by the ſon of the firſt marriage to have 150/. per ann. of the 
lands whereof A. died ſeiſed, ſettled according to the articles. 
Per Ld. Wright tho' uo lands particularly were mentioned, yet he 
thought the covenant a lien on the land whereof A. died ſeiſed, 
unleſs he had purchaſed and ſettled other lands within the time 
limited and which were not ſettled on the ſecond wife, who 
came in as a purchaſor without notice. 2 Vern. 482. Hill. 1704. 
Roundell v. Breary. 


(S) Agreements, Decreed. How. Jhere there 


is a Failure on one Side. 
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Mich. 1682. 
Vern. R. 644 
in caſe of 
Girling v. 
Lee. 


I, A Freeman of London agreed to ſettle his wife's portion and 


his own ęſtate on her and her children. The father of 
the wife refuſed to pay the portion, becauſe he had anzther wife 
then living, who by the cuſtom of London would have a ſhare in 
his eſtate. Decreed that the wife's portion and his own eſtate 
ſhall be ſettled ſo that his firſt wife have no benefit thereof. Fin. 
R. 429. Mich. 31 Car. 2. Butler v. Harriſon and Lamb, 
2. A. on marriage of B. his ſon with C. a widow covenants 
in confederation of 2600 J. to ſettle ſuch lands. 10001. of the money 
cauld not be had, being ſettled on the former marriage, ſo that it 
muſt come to her ifſue upon any other marriage. A. refuſed to 
ſettle. Maſter of the Rolls decreed the articles to be perform'd 
within ſix months, or delivered up to be cancelled. On appeal 
Ld. Keeper held, that A. could not be compelled to ſettle with- 
out the portion; but that B. the ſon was bound to pay it, being 
2 party to the articles, as well as bound by the wite's covenant 
while fole to pay 2600 l. and decreed B. to make good the 10004. 
2 Vern, 448. Mich. 1703. Baſkerville v. Baſkerville and Gore. 


3. A feme'being poſſeſſed of 200 J. her huſtand before marriage 
evenanted to join ſo much to her 200 J. as would purchaſe 30 J. a 
rar, to be ſettled on them tw9 and the heirs of their bodies, remain= 
der to the huſband in fee. And until the ſettlement made, the 2001. 

Vol. XV. A a 2 
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to be taken as part of her ſeparate eſtate; and if us ſettlement be mals 
during the huſband's life, and fhe ſhould ſurvive, then fi remain 45 
her ; but if he ſurvived, then to go to her brothers and fiflers. 'The 
marriage took effect in 1688. They had ifſuc'a daughter, In 
1711, the wife died living the huſband, no purchaſe having been 
made. The daughter brought a bill againſt her mother's brother 
and ſiſter, and the money was decreed to her, tho' it had not been 
laid out within the time provided by the articles, the Court look- 
ing upon the purchaſe as compleated. Cited Arg. Sel. Chan, 
Cafes in I. d. Talbot's time, 83. as decreed 13 july 1713. Ken- 
tith v. Newman. x 


! 


execution of agreeme:ts within rhe time prgiix's that a time was limited for making the purchaſe, 
and alſo that the hulband was dead ai the time oi the bill fied by the daughter, cho' the func be 
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(T) Agreements decreed. How, ere there is 
Il arver of former Agreement. 


I. A Marriage agreement was auer hand wud ſeal, whereby 

42 the woman's debts which were 300 J. were to be paid 
by the intended hutband, and the was to have the power to dii- 
poſe of 200 J. by will; and the agreed to /e ber eſtate (being 2 
leaſe for three lives) en the man and his heirs, in caje the died wit 
out iur. Put afterwards, before the marriage, ſbe refuſed ts marry 
unleſs the deed was delivered back, Whereupon a writing Wis de— 
livered back, but not the ſettlement, and the hutband told the 


_ perſon that the woman fhould have any thing lo ſhe would 


marry him. "They marry'd, and the wife died without iitue. 
Upon this <vairzr 2 the agreement, tho) the deed was not can- 
cclled, the eſtate was decrecd to the heir at law of the wit 
againſt the hutband, 2 Chan. Cafes 40. Hill. 32 & 33 Car. 2. 
Balch. v. Tucker. 


(C) Agreements unperform'd. Vat thall be ſaid 
a Satisfactin. 2 


T. A On the marriage of B. his ſon with M. ſettled tome. 
+ ** lands, and crovenanted to purchaſe and ſeitle orher lands 27 
the value of vol. a year ts the uſe of B. for life, remainder 4 I. 


for life, remainder 75 the heirs male of the Sad; of B -A. died, leav- 


ing a conhderable perſonal eſtate, and made B. executor (the 
80 J. a ycar lands not being purchaſed.) B. levicd a ſine, and 
thereby barred the entail of the fettled lands. M. died leaving 
iſue C. a ſen, and afterwards B. married N. a ſecond wife, by 
whim he had iſſus D. a fon, and B. deviſed his eſtate 19 D. and 


made N. executrix, and gave C. 2001. a year annuity for life on 
condition 


| 
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t 
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condition to releaſe his cxecutrix cf all demands. C. brought a 
bill againſt N. praymg ſatisfaction of the covenant, or that he 
might ſue it in the traſtees names. But it war infiltel, that 
this was a covenant broken in the time of B. win was thereby in- 
titled to the damages thercon, aud that C's bil wis, that E. as 
executsr had vetained a ſatisfaction fan the non-per formance out of 
A's perſynal eflate. And b-caufe P. os cenant in tan (had the 
ſet lement been actually made) miviht have barred the eſtate the 
next day, Ld. Chancelior dilinifi-a that part of the bill. Mich. 
1687. Vern. 480. Cann (vir WIH v. Cann. 

2. Articles on mariiage to make tuch a lettiement on the 
wife was decreed after the hulband's death to be performed, 
tho” the huſband made a better þrovijion for her than if he had 
perſorm'd the covenants in the marriage indenture. Fin. R. 
388. Tr. 30 Car. 2. Marlow v. Nlaxie, Chaplin & al. 


& 
7 
3 


{atigja&ion of the eevenant, and gecreed accordingly. 


2. A. on marriage covenants 75 purchaſe and ſcttle lands of 1 


2991. per aun. on his wife for a jointure, and to the firſt &c. 
ſons in tail. He prirchaſes, but dies not ſcitle, and he dying, the 
lands deſcend to the fon. Son brings bill for performance. 
Per Id. Cowper, the lands deſccnded ought to be deemed a 
2 Vern. 
5:8. Tr. 1706. Wilcocks and Wilcocks. 

4. A. covenants 79 lrave bis abt 6501. A. dies inteſtate leav- 
ing 2009/. perſonal eſtate; 
well ſatisfy'd her 6501. by having a moiety of the 2000 l. by the 
ſtatute of diſtributions, and the ſhall not come in firſt as a 
creditor for 650 J. and alſo for a moiety ot the ſurplus. 2 Vern: 
709. Hill. 1715. Blandy v. Midmore. 

5. A. on marriage with B. comnants in conſideration of mar- 
rage, and of his aulection to his intended wife, * 2 t2vo 
gears ts convey to truitves and their heirs as counſel ſhall adviſe, 


all his /ands, 79 the ufo of hiniſelf jor life without impeachnent of 


1 % then to bis <vife for life, and after her deceaſe, to thc ule 
F the huirs male of the ſaid A. on the bad; of the ſaid wife ts le bee 
glen, and to the Lins mate of ſuch hers mae law ly iüuing, 
remainder to the richt heirs of A. and in the nean time 
*%vvenanted to fland ſriſed of the premiles to ſuch ves as ve therein 
before declared. They had ſeveral ſons and davghr-rs, and 
utergards A. levy'd a fine of the premiſſes to bar the eldet for. 
A. and his wile both dicd, no lurther ſettlement was made 
purſuant to the marriage articles. Decrocd that the eldeſt fon 
was not barred by the fine, and that the articles ſhould be 
carry'd into execution, and the covenant to tand ſeifed was not 
a inal ſettlement, and thit A. was to be only renant for life as 
appears by the words (without impeachment of waſt) aud the 
limitation (to the heirs male of ſuch heirs male}; and that 
tho' a much greater citate deſcended to the eldeſt fon as heir at 
hw, it ſhould not be deemed a /ati;fadtion. ꝙ Mod. 161. 1719. 

u Dom. Proc. Trevor v. Trevor. | 
6. On a treaty of marriage the father agreed to give his 
daughter 3000. but before the marriage the father died leaving 
A2 2 a will 


per Maſter of the Rolls, ſhe is 


Wms's Rep, 
b615.—1 
Wms's Rep. 
325. Arg. 
—2 Vern, 
71”, Arg. in 
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Blandy v. 
Widmore. 
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a will and 20001. legacy to his daughter. Afterwards they marry, 
The huftand receives the 20001. legacy. He cannot oblige the 
executor to pay the other 100. as upon the marriage agreement 
after he has accepted of the 20007. as a legacy, but ſhould ra- 
ther have ſued for the 3000 J. on the agreement. 9 Mod. 3. 

= Paſch. 8 Geo. 1. Ayloff v. Tracy. | 
Ibid. in 2 7. A man on marriage gave a bend ether to ſettle tool. a year 


note there is Sy, y g : j G 
is ſaid, that 2U7tÞin four months on his wife for life, or that his heirs, executors 
WC ſhould pay her 2080l. in four months after his death. He made 


this decree 
was affirmed his will, and deviſed lands of 88 J. a year to his loving vife and her 


on appeal to . . . . 2 
the Lord Heir, and died within four months after the marriage. But the 


Chancellor. Maſter of the Rolls held, that as money and land are things of a 
different nature, the one ſhall not be taken in fatisfaction of the 
other. And he took notice of the words (loving wife) which 
are words of affection ; and ſaid, as to the huſband's election to 
make ſuch ſettlement within four months, but dying within 
the time, tho' it expired afterwards, yet where on death of 
teſtator matters are for ſome time in confuſion, nothing is more 
uſual than for the Court to enlarge the time, or to relieve againſt 
any lapſe thereof; and therefore decreed the executors to pay 
the incurring profits of the 100/. a year from the death of the 
huſband, and ſettle upon her the 100/. a year, they not being 
bound to pay the 20004. to her; but the 88/. a year deviſed 
ſhall not be taken as part of the 100. a year agreed to be ſet- 
tled. 2 Wms's Rep. 613. 616. 617. Trin. 1731. Eaſtwood v. 


Vinke and Styles. 


(W) Agreements unperformed. Decrecd, upon 
what Evidence, upon 29 Car. 2. 3. 
1. P Rebe in writing being ſent to the friends of the woman 


by an uncle of the man's, tho” mo anſwer was return d 
yet the man being admitted to be a ſuitor, and the marriage 
enſuing, this in equity was held to amount to an agreemet 
executed, and ought to be performed on all ſides. Fin. R. 140. 
Mich. 26 Car. 2. Parker v. Serjeant. 


1732 


753 


| Cafe on a 2. 29 Car. 2. cap. 3. ſ. 4. enacts, That from and after the 24 
+ "of gel June 1677, no action fhall be brought to charge the defendant an 


federation of any agreement or confueration of marriage, unleſs ſuch agrevment, 
L 283 |] or ſome note thereof, be in writing, and ſign'd by the party ts de 
marriage to charged or ſome other by him authoris'd. | 


pay in his | 
life-time, er leave at his death 2000 1. after which promiſe, and before the teſtator's death the fa- 
tute of frauds was made, Per Cur. the ftatute extends not to this promiſe, but only to ſuch as r 
be made fer the future, and it would be very miſchievous to annul all promiſes made by pate 
before that time. 2 Show. 16. Trin. 30 Car. 2. B. R. Helmore and Shuter. —Vent. 33” 
Gilmore v. Shuter S. C. 2 ſo. 108. S. C. 2 Lev. 227. ; 

A. wrote a letter ſignifying his aſſent to the marriage of his daughter with J. S. and that h 
give her 1:00. and afterwards by another leiter upon a further treaty he went back from 4 
prepeſal. of his letter, and at ſome time ajter declared he would agree to what was propoſed in - 
firlt letter. This was held a ſufficient promiſe in writing within the 29 Car. 2. of frauds a" 
perjuries, and that the laſt declaration had ſet the terms in the firſt letter up again. 2 Vent. 301. 
Caick. 35 Car, 2. Eird v. Blofla.— Skin. 142, Mich. 35 Car. 2. Anon, ſeems to be . On 
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3. On a treaty of marriage the father of the woman agrees by 2 Chan. R. 
letter to a third perſon, to give ſo much with his daughter in mar- 247 , C, 


x 2 TM cited Arg. 
riage; this is binding and out of the ſtatute of frauds. Vern. Ch. Pro 
110. Mich. 1682. 201. Mich. 1683. Moor v. Hart, zee. - af- 

rmed in 
Dom. Proc. But where there were after treaties and propoſals, and the parties differing, the 


agreement broke off, The Court inclin'd to diſmits the bill. 2 Vern. 34. Hill. 1688. Coke v. 
Maſcall— Hill. 1640. the fame cauſe came on again, when it appear'd that the agreement had been 
ceduc'd to writing, and was read to the parties, and that defendant propofed to meet another time 
to execute, tho” it never was done, but that defendant forwarded the match, and “ aſſiſted in it; 
and the plaintiff offering to perform the agreement on his part, decreed per commitlioners, that the 
azreement be perform'd as it was drawn. 2 Vern, 280. Coke v. Maſcall. “ 8. P. in Caſe of 
BAWwokEs v. AMHURST. Ch, Prec. 402. Patch. 1715. and S. C. cited there. 


4. Letters did paſs between A. and B. concerning the mar- 
riage of A.'s ſon with B.'s daughter; in one of the /etters B. 
promiſed if A. would marry his ſon to B.'s daughter, to give with 
her to A.'s ſon 1500 J. worth of land, which A. utterly refuſed, 
and aurote that he would no further trouble him about that affair till 
he was in a condition to give 1500/. in ready money. Afterwards 
B. by letter offered to make his daughter worth 1500. in preſent 
money, and to give her 001. more at his death, if the pleaſe him, 
and promiſes by word of mouth that he will do it. A.'s ſon 
marries the daughter, and brings a bill againſt B. for the mo- 
ney; and the queſtion was, whether this was within the ſtatute 
of frauds and perjurics ; for it was objected, that the letters 
were by -vay of propoſal, and that the /reaty awas at an end by A.'s 
ſaying that he would trouble himſelf no more &c. But Ld. 
North decreed it a good promiſe within the ſtatute. Skin. 142. 
Mich. 35 Car. 2. Anon. 

5. A. by letter under his hand promiſed 10001. with his niece, 
but in the ſame letter diſſwaded her from marrying with the 
plaintiff, yet was afterwards preſent at the marriage and gave 
her in marriage. Ihe Court would not decree the payment of 
the 1000/7. but left the plaintiff to recover it at law if he could. 
2 Vern. 202. Hill. 1690. Douglaſs v. Vincent. 

6. A. upon his intended marriage with B. who had lands in Abr. Equ. 
fee, and monies out upon ſecurities, in conſideration of the ſaid Cafes 18. 

| ag q Ra * "YI 
marriage and portion agreed to ſettle certain lands for a jointure, 
and gave a bond for performance with a ſpecial condition reciting 
this agreement. They intermarried and A. dy'd without mak- 
ing the jointure, but during his life enjoy'd B.'s land, and 
altFed the ſecurities to himſelf. No agreement appeared be- 
hdes the bond. Somers C. held, that this bond is a ſufficient 


evidence of ſuch agreement in avriting, and decreed the ſettlement 


to be made accordingly, and if detendant refuſed to do it within 
6 weeks, then he ſhould pay coſts. N. Ch. R. 207. Paſch. 

1692. Holtham v. Ryland. | | 
7. A. by letter writ by his direction ſaid he would give 1500 1, 
3 with his daughter. — A. was privy to the marriage after 
ad, and ſeem'd to approve thereof. Daughter dies, baron ad- 
miniſters.— A. was decreed to pay the 15001. as his daughter's 
33: portion 
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portion in marriage with the plaintiff and this decree affirmed in 
Dom. Proc. 2 Vern. 322. Mich. 1694. Wankford,v. Fotherly, 

8. On a treaty of marriage between A. and B.'s daughter an 
agreement in writing was made and ſign'd by A. and delivered to 
B. to be-fign'd by him, but not done; and his objections not 
being to any material part of the agreement, but permitting the 
ceurt/hi5, and the marriage taking cilect, and not declarmg his 
diſlike till ad for payment of the portion, and permitting the 
voung couple to lire with him the Maſter of the Rolls decreed 
the agreement and payment of the portion. 2 Vern, 373. Hill. 
1699. Halfpenny v. Ballet. 

e 


T7: DIE. 
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i 
could title on lim, he fold him that his father had an eſtate of 


60 J. per annum, that he was in a good trade and would takes 


him in partner; and ſaid he would ſatisſy him more particu- 
arly by going to his father, who lived at fome diſtance off; 
and accoritingly went, and on his return told him, that he 
evculd ſelile the ute en im, and take him in partner; upon which 
the platitiſf agreed ts ſettle a lenſehiid ęſinte on him of 2 or zool. 
fer annum, but deſired the ſon to acquaint his father of it bp {t- 
fer, wi. did, and he father in his anſwer exprefſod his gocd-!iking 
of the match, od frid, be would comply with every thing he fuld 
Bis En. On the marricge day the woman feil tick of the {mail- 
Pox, and the fame day the /n went to his father's, where he 
fick likewiſe of the frail-box, bit mls ſickneſs 2 prevorted on 1. 
make a will, and devise the leaſehold eflate ta hrs father, and ied; 
the wife recovering, her father and the pray a reconveyance ct 
the lcaſchold eſtate, or that the agreement might be performed 
in ſpecic, and a diſcovery of the letter wrote by the fon, and in- 
ſiſtled that the /etter ond arfrver brought the agreement out of the 
ſtatute of frauds ; but tlie defendant cvonying that be Fneww the cui 
tents of the letter, V/ he oduneil be received ſuch a one, aud that 
he had burnt it as au pater, wy Ld. Chancellor (tho' he ſaid 
it was a cafe of great compaſſion) doubted whether he could te- 
lieve the plaintiffs, ſaving, it was only execzted according to the 
ſtatute by one party, and what the defendant told his fon might ht 
very uncertain, Wh“ perhaps might have magnified matters in 
rder to inhance his father in law's good cſtecm of him; but he 
gave the parties time to ſee if they could agree the matter. br. 

Equ. Cofes 20. pl. 7. Hill. 1710. Hall v. Butler. 
10. The father of the woman and the intended huſhand made 


' pr:psfals portion and ſettlement, and minutes were taken down t 


the eoun/cl, who preſently gave them to his clerk to draw a ſet- 
tiement accordingly. Next day the father fell ſick and dy'd ſud- 
denly after. The marriage was conſummated the next morn— 
ing. On a bil! for a ſpecifick performance, Ld. Chancellor 
held it within the ſtatute of frauds, and ſaid he knew no cal. 
where an agreement, thy avrote by the party himſelf, fbould bind, ii 
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heads might have received ſeveral alterations or additions, or the 
agreement might have been entirely broken oi, upon fome fur- 
ther inquiry as to the porions circumſtances. And the whole 
Bar agreed to it, and alſo, that if the marriage had been 
upon, the toot of this writing, aud the father had been privy and 
conſenting to it, that he thould afterwards have been obliged 
to execute his part thereof. Paſch. 1715. Abr. Equ. Caſes 21. 
Davdes v. Amherſt. a 

11. A. upon his marriage with M. promyed, that fhe ſpould 
enjoy al ber at ne te fer ſeparate uſe, and agreed to execute 
writings ie that purptſe, and in/Irutted counſel te draw them; but 
at the time of marriage, the writings not being perfected, A. 
defired this might be no delay, and engaged upon Lis honour, 
the thould have the ſame advantage as if in writing and executed. 
After the marriage AM. write to A. upon this, and A. in an;awer 
wrete, that he was always willing ſhe ſhould enjoy it, aud that it 
ſhould be at her command, A. pleaded the ſtatute of frauds. To 
which it was anſwered, that this was executed by the inter- 
marriage, and that the letter after marriage was evidence of the 
agreement, and ſo brought it out of the ſtatute. But it was re- 
plicd, that it was wrong to call the marriage an execution of L 285] 
he promiſe, when till the marriage it was not within the ſta— 
tute, which makes the promiſe in conſideration of marriage 
void, and ſo it would be quite fruſtrating the ſtatute; which 
the Court approved. And 1.d. C. Parker ſaid, that in cafes of 
fraud equity will relieve even againſt the words of the ſtatute, 
that the expreſſions in the letter were general, but had it recited 
or mentioned the former agreement, and performance thereof, it had 
been material; but as this cafe is circumſtanced, his Lordſhip 
allowed the plea. Paſch. 1729. Wms's Rep. 618. Montague 
(Viſcounteſs) v. Sir Geo, Yiaxwell. 

12. A letter from the father lo his daughter intimated that he 
had agreed 4% give the plaintiff her intended huſband 3000 J. 
p:rtion ; but before the marriage the father died, and à /egacy 9 
2000. long time before the treaty of marriage bequeathed by the 
father's qwill avas paid tu the hyſvand, and accepted by him as the 
portion with his wife, e never having fhewwn him the ſaid letter, 
nor had any ſettlement made her. The huſband not being ſuppoſed 
t have married in confidence of the letter, which he knew nothing 
olgbefore. Ld. C. Parker diſmiſs'd his bill. Trin. 1722. 
2 Wms's Rep. 165. Aylitte v. Tracy. 


(X) Agreements decreed. How; as to the Li- Se Sette 
mitations &c. to be made upon, * 


I, A Before marriage covenants in conſideration of that and 
* 2000/7. portion to ſettle all his freehold ęſtate on hirnſelf 

and wife for a jointure, remainder to the firſt &c. ſons in tail, 
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remainder to the daughters in tail, remainder to himſelf in fee, 

_ evith poxver of revocation by the wife's father. A. died without mak- 
ing any ſettlement, leaving his wife and no ſon, but 2 daughters. 
He by will gives 2000). to the daughters, and if either died be- 

fore 21 or marriage, the ſurvivor to have the whole, and deν ed 
all his lands io his wife in fee, and gives the ſurplus of his per- 
ſonal eſtate to her, and makes her executrix. It was decreed 
that a ſettlement be made with power of revocation by the 
wife's father, but would not decree the legacies ts be a /ati/- 
Faction of the ſettlement, but that the ſame ſhould be put out 
ſubject to the contingencies in the will, per Ld. Wright Ch. 
Prec. 175. Mich. 1701. Jaggard v. Jaggard. 

2. A marriage contract was made in France between two 
French people as to wife's portion, how it ſhould go in caſe of 
the huſband's ſurviving, by which part was to go according to 
the cuſtom of Paris, and a certain ſum in a difterent manner, 
The agreement was decreed, per Ld. Wright, as to the ſum 
ſtipulated only, but on appeal to the Lords, the whole contract 
was decreed. Ch. Prec. 207. Mich. 1702. Feaubert v. Turſt. 

Ch. Prec. 3. Tf marriage articles are for ſettlement of an eſtate en the 


— huſband and the heirs male of his body, yet when they come into 


1715. per / 1 : 8 
— C. this Court for a ſpecifick execution, the Court models the ſet- 


Arg.—Per tlement ſo as to make it effectual, and will give the huſband 


_ but an eſtate for life z per Cowper C. Ch. Prec. 448. Mich. 


437. Trin. 1716. Arg. 
s Ceo. 1. 
in Trevor's Caſe, —S. P. admitted per Cowper C. Paſch. 1711. 2 Vern. 671. in Cafe of 


Baile v. Coleman, 


4. If the marriage articles are for a ſettlement to be to the 
huſband for life, and to the wife for life, and then to the fir 
and other ſons and the heirs male of their bodies &c. Chancery 
would decree a limitation to truſtees to preſerve the remainders; or 
if by fine or otherwiſe they are de/lry'd before they take place, 
this Court would ſet them up again. And if a defective ſettle- 

{ 286 |} ment in any particular had been made, @ ſecond muſt be made till 
the uſes therein are well and truly raiſed, and till then the 
covenant ſubſiſts ; per Ld. Chanc. Abr. Equ. Caſes 391. Trin. 
1719. Trevor v. Trevor. 


% 


nts. (Y) Agreements decreed. How ; upon Limita- 
tions contained in the Covenant, 


= 0g I. I F a bill be brought to carry marriage articles into execution 
mts in the in the life-time of all the parties, and in the articles is a 
Houſe of Covenant to levy a fine the w/e of A. the huſband for life, re- 
Lords, a mainder to the uſe of M. the intended wife for life, remainder 


ited perth | . . 
oe uk * to the heirs males of A. remainder to A.'s right heirs. Chancery 


 Gereral, Would decree the limitation to be 7 the fir? ſon, and the heirs 


males 
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males of his body c. remainder t daughters and the heirs of their 
bodies, remainder to the heirs of the body of A. Per Ld. Cowper 
Ch. Prec. 428. Mich. 1715. White v. Thornborough. 


cited per Ld. Cowper. Mich. 1716. Ch. Prec. 448. in Caſe of Brown v. Barkham, 


2. A. gave 150. portion in marriage to B. with M. his 
daughter, and it was agreed by articles to which A. was party, 
that the 15001. and 1060). of B.'s ſold be vgſted in a purchaſe of 
land within cue year after the marriage, and be ſettled to the uſe of 
B. for life, remainder to M. fer life, remainder to the firſt Ec. 
ſons of the marriage ſucceſſively in tail male, remainder 70 
truſtees for 1000 years to raiſe portions for daughters, if no ſon, viz. 
if but one daughter 10001. &c. Proviſo, that if before the money laid 
cut in the purchaſe B. and M. or either of them ſhould die leaving iſſue 
only ene daughter, then that daughter ſhould have the whole 25001. 
And farther covenanted, that if M. died before him, he would 
leave after his death to the iſſue of the marriage 1500. more 
than what was ſettled. M. died leaving E. a daughter only, 
who after by corruption of a ſervant married J. S. a perſon of 
no eſtate (without B.'s conſent), and who within a year became 
a bankrupt. B. made no purchaſe within the year, and now 
brought his bill for relief againſt the lapſe, and that E. might 
have no more than if the purchaſe had been made in M.'s life- 
time. And by conſent of A. a decree was made accordingly, 
without giving E. (ſtill an infant) day to ſhew cauſe. After- 
wards J. S. and E. brought a bill to ſet aſide this decree, and to 
claim the whole 2500/7. But Ld. C. Macclesfield refuſed to do 
ſo, and ordered, that (B. being dead) the 1500/7. and intereſt 
ſince B.'s death ſhould be brought before the Maſter, and the 
intereſt thereof be applied for maintenance of E. and her child, 
with liberty to her or child to apply if J. S. ſhould die. Mich. 
1721. Wms's Rep. 734. Richmond v. 'Tayleur. 

3. Marriage articles were enter'd into for ſettling lands fo the 
1% of B. the huſband for life without wwaſt, remainder to M. the 
wife for life, remainder to the heirs male of the body of B. by M. 
remainder 7 the heirs of the body of B. by any other wife, remainder 
to the heirs female of the body of B. by the ſaid M. remainder over 
with power to B. to make leaſes for 3 lives, and to make a jointure.— 
Aſterwards and before the marriage a ſettlement was made and 
mentioned to be in purſuance and performance of the articles, and 
thereby the lands were limited to B. for life without waſt, and 
with power to make leaſes, remainder to the firſt &c. ſon of the 
marriage in tail male, remainder to the firſt &c. ſon of B. by any 
other wife in tail male ſucceſſively, remainder to the heirs of the 
body of the ſaid B. by the ſaid M. remainder over. There were 
no truſtees for ſupporting contingent remainders. They had 
iſſue only one daughter, who died leaving 2 daughters. B, 
having an eſtate tail, by virtue of this limitation ſuffered a re- 


covery, and ſold part of the lands and deviſed the * 
| ied. 
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and agreed 
per Id. 


Cowper Ch. 


Prec. 422. 
— 8. P. 


See (E. a) 
S. C. cited 
in Caſe of 
Legg v. 
Coldwire. 
— This caſe 
was cited in 
the Exche- 
quer. Trin. 
1729. 2 
Wms's Rep. 
539 540. 
in the Cafe 
of Pow EL 
v. Palcr, 
and ſaid 
there to have 
been re- 
verſed in 
the Houſe 


[ 287 J 
of Lordss 
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But the dlied. The grandaughte ers bronght a bill in the Exchequer 


_ againſt the executors of Þ. to rectity the miltake in the ſettle= 
ſhould be ment in limiting an eſtate tail to B. intte. el of limiting 1 it in ſtrict 


any diffter= ſettlement as by the articles ouzht to have been Rang The ar- 
ence be- 8 - The ſettlement in Marc 
ticles were made in December 1685. he fettlement in March 


eween that DE 
and the prin- 1635. i he fale of the lands in 1098; and the will in Decem- 


Cipal _ ber 1 The detendant pleaded the ſettlement of 1685, the 
1 common recovery, the wi 11 of B. and the lang enjoyment, but the 


lay hold of fame was over-ruled by 1 Ch. B. Gilbert, and the other 
it; and chat 2 unanimoufly. But after, on hearing the cauſe, Ld. 
TO. Ch. B. Pengelly and the Barons diſmiſſed the bill, but aithout 
fry, viz. Coits, Decemb. 17 726. But on 7 Yeal to the Lords this diſmiſſion 


that in the Was reverſe d, Feb. 1727, and the premiſſes not ſold were de- 
3 creod ts he convey "d to the gras. aa; gte rs and the heirs female 5 of their 
Exttsty, Lollies os tenants in common with croſs remainders 10 thein in tail fe- 
#2 eri malc, and the deviſee to account for the profits, and the execu- 


2 tor to account for the P. urchafe ms Ney received by B. far the laude by 
dun Ce: Finn 1 id, and to pay in tereſt for fb e fame, and” the writings to be 


tobe fi brought into the Court of Exc equer, and poflethion to be de- 


14 * . 

> oof ore to the appell ants; 5 but the pri ipal Ane arifng by boy 
4% 14 

the Caſe of 7. 774 2 Ile, 72 be laid gut 111 {a idds 2 63 be 2 ttled 15 the 2 IHC uſes, "; 5 oF 


FowTZL land; unſald were decreed s be convezed. 2 Wms's Rep. 349. 
w 2-6. Trin. 726. Welt v. . Erriſey. 
pF” IS 1 * By 


were j cured 

in all e-cn's toſach daughters. Ard in W sT and Entagny's Cafe after the [imitation in the articles 
to th: beirs mate of the body of the bufoard und wife wi remaindcrs ts the heirs maze et the body of he 
Fuſtand by any wife came the remtaindcy is thr peirs female of the b of the huſoand by wwe firgt 
1 „ Kc. fo that the daughters were more immediately in view and conte uplation of the parties 
than in the N of POW TIL I and Pa ic E, in which caſe the limitations were, after the heirs male 
et the body of the huſband by the nrſt m erat remainder ts the bers male , the body of the bu- 
band by any my Wife remain ler te the heirs of rhe b. 5 of the bujband, with a clauſe that if rhe 
buſband fbruld die, leavirg only daughters by the firſt wife, 3 daughtr1 2. ould have 4000 l. 


cured ti tbim en the ſame ars cf the gute, and after the ti it wife died, leavir.g Hue only one 


daughter. The huſband married a ſecond wife and ſearled the eſtate in tail male &c. and died, 
lav ing ſons by ſuch ſecend wife, and it was decreed, that the daughter et the firit marriage was not 
mituled by the limitation iu the tit marriage articles to the heirs of the body ot Lic hut wand to the 


tands in queſtion. 


(Z) Settlements. Conſtruction. Hero much, 


1. A. Covenants that lands ſettled for a jointure are 4001, per 

annum. This has relation to the time of the ſettlement, 
and not to the death of A. Per 1d. North, Vern. 217. Hill. 
_ Speke v. Speke. 

. Lands on marriage were conveyed on truſt thac after the 
* of the huſband 7he tif ſhould receive the rents of the lands 
as they were then let. The huſband made leaſes at an advanced 
rent ; the advanced rents ſhall go to the heir at law. 9 Mod. 32. 
Trin. 9 Geo, 1. Lawly v. Lawly. | 


(A. a) 
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(A. a“ Promiſes, Conſtruction. How much, 


. IVa upon his marriage prom/ſes to make a ſettlement 
when he comes of age on his wife and her iſſue. This 
was agreed to be a good confed eratizn to avoid a charge of fraud, 
tho infants are not bound in law to perform ſuch promiſes. 
21 47+ | Mich. 27 Car. 2. B. R. Lavender v. Blackſtone. 
2. Twiſden ]. faid „it had been adjudged, that if a man pro- [ 288 ] 
Mii i give } if his cjlate to his daughter i 11 marriage, that the 
lands s well as the goods are included. 3 Mod. 46. Trin. 


2 Car. 2. B. R. in Caſe of Reeves v. Winnington. 


(B. a) Lien. Where the Covenant is a Lien on the 


Laud. 


1. J 5. in conſideration of the marriage of NM. his niece with A convey. 
* A. and of a ſettlement on M. by A. agrees by deed poll to ance to ano- 
8 ther ſet aſide 


Pcauuit all his lands in W. and Lancaſhire 15 defer nd to his mece if 1... he 
he died without iſſue, with power to charge the fame with had eee of 


coul and no E ook e deviſed away 200 ol. and part of the ſuch —_ 
3 ment made 
linz in M. and Lancaſhire were 7: ailed by .an anceſtor of the by 1 


S is 18709 is oP |< 


ung le. 2 reed the Ag re“ ment t bind all the lands but thoſe ws on his 


intnikd and chargeable only with $001, Fin. R. 405. Hill. daughter's 
4 1 marriage. 
3: Car. 2. Gay v. Braithwaite and San: ys Ibid. 449 


T Tun. 32 Car. 2. Brown v. Stebbing. 


2. A. purchaſed lands held in b FEngiifh, and having 
two ſons, B. the eideſt, and C. the your Zeit, gave the lands to 
Mich otherwiſe had defcended to C. — B. on marriage with 


i 


W 


B. 
NM. CO: Hue vefore the marriage te convey &C, the hd in truſt 
for and I. er their Eves, and to the heirs of their two 
: 3 

bois remainder to the fein of the ſurvivor, B. died without 
fac Secret the their of Conant Fi 
ue. Decteed The neir © to pertorm te Covenant. In. 
R. 27 Irin. 35 Car. 2. Ironmonger v. Iro: nmonger. 


/4 
A. on B.'s marriage with M. tettles land on M. for a But where 


joiuture, and in the ſettlement A. covenants that the lands avere &. ©9ve- 
nanted to 


8007. per au ein 225 ir they fell ſbirs his other eftate fhould be ſeitie gol. 
/ ) /' ſettle dog 
liable 1 fig ine defect.— A. mortgagad his other eſtate, and Fer annum 


20 oth rwuſe ED ed, and by will charg'd the other lands and named 
A lanas in 


with payment of His debts; and decreed according to the will particular, 


without regard to the covenant for making g good the jointure. 3 
that the 
Vern. 63. ich. 1682. Girling v. Lee. _— 


bound, aid that ever againſt a purchaſor, ard that if he had afterwards acknowledged any ſtatute 
or judo ment, yet cena at thould be looked upon as à prior incumdtanes. and was fo deciced. 


Arg. Vern, 64. in Cale vi Culing v. Lee, 
4. A 
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288 | Marriage, 


4. A. on a treaty of marriage with M. his daughter to B. 
promiſes to give B. 1500/. in land, either at D. or E. or the ſame 
ſum in money out of the monies ts be raiſed by ſale of D. or H. De- 
creed per North K. that A. pay B. the 1500l. and that the 
lands at D. and E. thould ſtand charged with the payment of it, 
and that B. ſhould ſettle 300l. per annum on M. Vern. 201. 
Mich. 1683. Moor v. Hart. | 

g Mod. 26. F. A. tenant in tail (with power to make a jointure) in con- 
= 1 1 ſideration of marriage and 30001 articles to make a jrinture, and 
Coventry's dies without iſſue, and without making the jointure; the wife 
Caſe. dies, and her executrix brings a bill for an account of the profits 
Where tne of the land artieled to be ſettled. Jefferies C. diſmiſſed the bill, 
ike caſe and ſaid there was great difference between a defective execution 
was far- of a power, and where the power was not executed at all. 


| _ , Mich. 1686. Vern. 406. Elliot v. Hele. 

by 4 deed 

dratun ard ingreſſed. and the particulars inſerted, it was decreed, that the articles were a lien, and 
that the wiſe ſhould have the very lands in the deed mentioned ſettled upon her. Mich. 9 Geo. 9. 
Mod. 20. Lady Coventry's Cafe, —But had it not been for the articles, the ſtatute of irauds would 


have ſtood in the way againſt the draught. Ibid. 19. 


f 289 J 6. A. on his marriage with B. agreed and gave bonds to ſettle 
| particular lands on the wife and the iſſue of the marriage, and 
afterwards aliens part of thoſe lands. A. dies. Finch C. decreed 
the jointreſs to have the deficiency of her jointure made good out 
of the inheritance of the lands remaining unſold. But Jeffries C. 
reverſed that decree; for the jointreſs and children are equally 
purchaſors, and they muſt bear the loſs in proportion. Vern. 
440. Hill. 1686. Carpenter v. Carpenter. | 
7. A. upon his marriage with M. covenanted to ſettle his lands 
in R. and alſo lands that ſhould be of the value of Gol. a year upon 
M. for life. Afterwards A. by will charges all his real and per- 
ſonal ęſtate with payment of his debts, and died indebted. Ld. C. 
Parker held the marriage articles to be a ſpecifical lien as to the 
lands in R. and that A. was only a truſtee, and that thoſe lands 
are not to be affected by any of the bond debts during M.'s life. 
But as to the lands of Gol. a year, M. is to come in only as a 
ſpecialty-creditor with the others, and the Maſter to value her 
eſtate for life at ſo many years purchaſe, and then ſhe to come in 
as a creditor for ſo much money. But there being two years 
arrears of the 60l. a year due at the hearing of the cauſe his 
Lordihip ordered, that ſhe come in as a creditor for thoſe two 
years beſides the value of her eſtate for life, that being a debt 
actually due to her, and muſt be paid, ſhe having run the ha- 
zard of her life in the mean time, which had it dropped, there 
muſt have been no valuation. Wms's Rep. 429. Paſch. 1718. 
Freemoult v. Dedire. And it was ſaid to have been ſo ruled 
in Ld. Harcourt's time, in one Berisford's Caſe. 
It was de- 8, A. had porver to limit a fointure of 1000). a year, and cove- 
creed © be nants to ſettle Tool. per annum upon marriage. 'The conveyance 


made u 0 : . 
1000 l. 5er is made according to a particular that was ſuppeſed to be of that 


7 | value, 


Marriage. 


value, but proved only 6ool. per annum. Upon a bill againſt 
the remainder- man to have the jointure compleated it was de- 
creed per Ld. Wright accordingly. Arg. Paſch. 8 Geo. 1. 
Io Mod. 479. cites Ld. Clifford v. Earl of Burlington. 


239 


annum, 2. 
gainſt the 
iſſue in tail, 
though not 
privy to the 
marriage 


treaty, or guilty of any fraud. Trin. 1700. 2 Vern. 379. S. C.-—G. Equ. R. 167. S. C. cited. 


S. C. cited Arg. 2 Wms's Rep. 229. in Caſe of Lady Coventry v. Ld. Coventry.—8. 


C. cited by 


the Matter of the Rolls. Hill. 1-31. 2 Wms's Rep. 600. in Caſe of Evelyn v. Evelyn; and ſays 
that this decree was againſt the iſſue in tail, and ſo relief was given to a purchaſor againſt a purchaſor, 
but that this however is to be looked upon as a family caſe, where it might be thought ſevere not to 
make good a jointure to a lady who brought a conſiderable fortune, and the decree made probably 
on a faint defence; beſides, it does not appear to have been thought a right decree, or even ſuffi- 
ciently approved of by the Reporter himſelf, at leaſt it is to be conſidered that there was a covenant, 


and allo an intention to execute it, and cited 2 Vern. 379. 


9. A. had power to ſettle lands of 5001. a year for a jointure 
on a wife, and on his marriage with M. he covenanted that he 
bd, purſuant to the power given him by the family ſettlement 
er otherwiſe, ſettle lande of 5001. a year, but died without doing 
it. It was contended that M. ought to reſort to the perſonal 
eſtate, there being no particular lands covenanted to be ſettled, 
and the covenant was to ſettle lands of 50 vl. a year purſuant 
to the covenant or otherwiſe; cited by the Maſter of the Rolls 
as the Caſe of LADby CovrxrRT v. Lord CovenTxr, and that it 
was decreed by Ld. C. Macclesfield aſſiſted by the judges, that 
this covenant bound the land, and that the words (or other- 
wiſe) were intended in favour of the jointreſs for her further 
ſecurity in caſe the power ſhould fail or prove deficient z and 
if ſo, they were not to be made uſe of to her prejudice. 
2 Wms's Rep. 438. Hill. 1727. in Caſe of Edwards v. Freeman. 

10. A. on his marriage covenants to levy a fine of his freehold, 
end t9 ſurrender his copyhold to the uſe of himſelf and his wife for 
their lives, remainder to the heirs male of their bodies, remainder to 
the heirs of their bodies, remainder to his own right heirs, A. 
dies leaving a fon and a daughter before any fine levied or ſur- 
render made. The ſon borrows money of B. and for ſecurity 
covenants to levy a fine and ſurrender to B. and his heirs, and 
declare the uſes, and dies without iſſue. Decreed by Harcourt 
C. that the ſettlement might be in a ſtricter manner than barely 
in the words of the deed, when the deed (which he looked 
upon in the nature of articles) was to be carried into execution 


C. Equ. R. 
107. 5. Go 
Ch. Prec. 
425. S. C. 


[ 290 J 


im a Court of Equity, and that a remainder might be expreſsly 


limited to the daughters of the marriage ſo as a fine by the fon 
could not bar it, and decreed both freehold and copyhold to 

the daughter. But on rehearing Cowper C. declared, the deed 
is to be conſidered not as articles, ; as a defeftive ſettlement, and 
the uſes not to be altered or varied, and that a Court of Equity 
will look upon it as if a fine had been levied, and then the 
daughter could not have been barred without a fine, and ſhe is 
to be conſidered as heir of the body of her father, and the /imit- 
ation in the deed {to the heirs of their badies) could be inſerted 


for no other purpoſe but to carry the eflate ta the daughters of the 
| | marriage, 
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2 ch. Rep. 
2. 25 Car. 
3-5. C. 
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marriage, it being before limited to the heirs male, and theres 
fore conſirmed the decree as to the frechold; but there being no 
cuſtom within the manor for ſuffering a recovery, a ſurrender 
would have barred the copyhold if it had been tettled, and fo 
varied the dccree, and dilmiled the bill as to the copyhold. 
Mich. 1715. 2 Vern. 502. White v. Thornburgh. 
11. A. tenant fer life, with powver to make u fointure of 1067. 4 
year for every Il. which any av ife fuld bring as a marriage 
portion. The 1 to be for tlie wiſe's life, "and to tax? effect 
from the death of the huſband, A. on his marriage with NI. with 
whom he was to receive $2091. portion, covenanted to fett!. 
860l. a year within a month after the marriage, and alf 72 
make an additional iure 7 100. a year Jer every 1099% Þ 
hauld receive, or be intitled to by wirtue FM. Huber or muther”s 
will, and ſo in proportion for any leſs ſum i: an loool. The 

8201. a year was fettled, and 1c0l. a year more for 15001. 
more received by A. And if A. had reccived any ſurther fun 
for which he had made no jointure, the remainder-man after 
A.'s death is compellable to make a . N zointure, 
But where a/ * ol portion 2 uncertain, and depends uam a cn 
tingency at the death of A. fo as in truth no further portion 13 
brought to A. Ld. C. King thought I. not intitled to any fur- 
ther jointure, nor the creditors of A. to ſuch further contin- 

gent portion m cate the ſame ſhould be afterwards recovered , 

and decreed, that the keep ſuch overp! lus to herſelf, withour 
any rr jointure, the remainder-man not being bound or 
affected by A. 's covenant for making: a jointure any further than 
the original power Warrants, which was to ſettle 10321. a Vear 
for every loool. which any-wife ſhould bring to her huſband, 

2 Wms's Rep. (648) Mich. 1731. Holt v. Holl. 


(C. a) Covenants. Lien. On the P. renal Liſtilie. 


bo A On marriage of B. his fon with XI. who brought a con- 

* ſiderable portion, agreed to ſettle and aſſign to B. all 
his eſtate and intercſt in ſuch lands, and r /cave him all [ich 

goods of which he fhould be poſſeſſed at the time of his death. A. dicd, 

— by will bequeathed 30 J. to J. S. his daughter; J. 8. ſues 
for the legacy, and alleges aſſets, beſides what is claimed by the 
articles. An account was decreed of A.'s eſtate not included in 
the articles, and if B. had aſſets then to pay the legacy. Fin, 
R. 125. Mich. 26 Car. 2. Mablety v. Baker. 

2. A. on the marriage of B. his daughter and heir with C. 
agrees to pay pool. at Chriſtmas, and 77 c to C. and his 
heirs a houſe in H. and at his death to give his daughter all his real 
and perſonal eflate whatſoever, except 5o or 1001. and articles 
for performance. Afterwards A. deviſes away all his perſonas 


eſtate to J. 5. Decreed that the executors, during the — 


Id 7, eds woot we ' as 


Marriage. 


of J. 5. be executors in truſt for B. and C. except as to 10001. 
for J. 5. Fin. R. 183. Mich. 26 Car. 2. Harmore v. Brooke. 

3. A. on marriage with XI. by articles in confederation of 
Gogol. portion mentioned as received by him with M. an infant, 
covenanted with B. and C. truſtces, that F he and his wife lived 
ſeven years, then in three months ajtor wards to lay out i ©£,000/. in 
a purchaſe, and ſettle it on himſel tor lite, and on M. for a join- 
ture &c. and if he died before a ſettlement mages tz leave her 
10,0091. and confefſed a judgment t B. and C. for performance of 
covenants, 15001. part of the 6020. was laid out in purchaling 
an annuity in the Exchequer in © «© name of C. and he gave a 
declaration of truſt to A. that his :.me was uſed in truſt for A. 
his executors and adminiſtrators. J. S. lent A. 10001. on his 
alligning the annuity and depoſiting the tallies and orders with 
him. f S. brought a bill to compel C. to aſſign the truſt for 
lecuring his tool. But on a cross bill NM. inſiſted, that the 
annuity purchaſed in C. g name was 19 be as a pledge till the marriage 
agreement per ormed, and that the tallies &c. were depotited in 
C.'s hands for that purpoſe, but that A. perſwaded her to take 
them out of his hands as not ſafe there, and M. having ſo done, 
A. afterwards took them out of her cabinet, and delivered them 
to J. 5. The counſel for J. S. iaſi:c.cd on the ſtatute of frauds, 
and that a parol agreement could not be tacked to a written 
agrecment. But Cow per C. diſmiſſed the bill of J. S. and de- 
creed the 100 l. a year to M. her Huſband being broke, and ſaid 
that tho' parol agreements are bound by the ſtatute, and that 
agreements are not to be part | par. and part in ewriti!, ; yet a 
depoſit or collateral ſecurity is not within the purview of the ſta- 
tute; and ſaid that M. who was married ia her infancy, and 
her truſtees who had made an in provident agreement in writ= 
ing, did well afterwards upon r-collection to get that depoſit 
for perſormance of the agreement. 2 Vern. 617. Mich. 1708. 
Hales v. Vanderchem. 

4. The father-in-law agrees to make up the fortune 4000l. 
of which 2500]. is paid on the marriage, and four years after- 
awards enters into bond for the other 15961. without any applica- 
tion of the huſband or wiſe, he bells then very ill and dying of 
that illneſs ſoon after, but kept the bond himſelf, and which 
was found with his will after his death, but was thew n before 
to them with his will. Ld. Harcourt held that this bond could 
not be tacked to the parol agreement to make it evidence in writing 
of that agreement, or as a performance of ir, becauſe of the 
diſtance of time, and from the circumſtances took 1t only as 
a legacy and voluntary againſt creditors. Ch. Prec. 370. Trin. 
1713. Locites v. Lewen. 

5. A. on his marriage with NMI. gave a note ſgnyying his con- 
ſent, that as to 200. part of the wife's portion, the wife ſhould have 
the ſame. It was held by the .» iaſter of the Rolls, that the 2001. 
was ſpecifically bound thereby, ſo that, the huſhand afterwards 


becoming a bankrupt, the feme was relieved againſt the aſ- 
3 ſignees 
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ſignees as to this 2001. Wms's Rep. 458, 467. Trin. 1718. 
Boſvil v. Brander. 3 | 


(D. a) Portions to be paid, or Settlements to be made 
on Condition precedent, 


A On marriage of M. his daughter to B. among other ſe- 

* curities gave a bond to the father of B. to pay 10001. 

within ſeven years after the marriage, and after a jointure of 
Gool. per annum ſhould be ſettled on her. B. deviſes this 
roool. to J. S. who brings his bill, and ſuggeſts that a jointure 

of 6001. per annum was made, and that it was accepted by 

- ſome ſubſequent agreement. Defendant plrad;, that the father 
L 292 J of B. died within Green years after the marriage and date of the 
bond, and had nat made a jointure of Gool. per annum accord- 

ing to the condition of the ſaid bond; that the 10001. was nt 
payable but on a condition, which condition was never performed; 

and as to the demand of the 10001. and a diſcovery of aſſets de- 
murred ; for that if any thing be due they ought to ſue the bond 

at law, and not firſt come here. Decreed, that as to fo much 

of the plea and demurrer as relates to the agreement, and ſettle- 
ment, and acceptance of the jointure, fo as to intitle the plain- 

tiff to a duty and demand of the 10001. in equity, the ſame ſhould 

not be allowed. And as to ſo much as ſeeks a diſcovery of atfets 

and perſonal eſtate to ſatisfy the 100901. the defendant's further 


anſwer was reſpited till the hearing of the cauſe. Fin. R. 178. 


Mich. 26 Car. 2. Glaſcock v. Brownwell. | 
On re-hear- 2, Land by marriage articles was charged with 4000l. portion, 
— +a provided if B. the huſband did not ſettle on M. his wife gool. per 
firmed the annum within tao years, then B. ſhould have only intereſt paid 
decree with him for the 4oool. after the rate of 50s. per cent. during his 
= ea life, and after his deceaſe the lands ſhould go to M. and the heirs 
houtdeither Of her body, with a power of redemption to A. and his heirs. A. 
* pay the dies; M. dies within the tauo years, the 4001. per annum not 
money, or ſettled. B. prayed relief, and to have the qoool. Finch C. 


— aſked if they prayed relief againſt the perſon, or endeavoured to 


8 bold charge the land * If they went againſt the land, they mult take 
the land ob- it ſecundum formam chartæ; and in this caſe there being no 


pr» day perſonal covenant the bill was diſmiſſed. Vern. 68. Mich. 1682. 


Vern. 167. Vermuden v. Read. 


Paſch. 1633. ; 
Vermuden v. Read. Quzre if it ſhould not be (pay intereſt for the money at 508. per cent. 


or that &c.), it being recited Introductory to the decree, that the defendant had power to retain the 
4000 l. paying ſuch intereſt, 


Fin. R. 93. 3. A. by marriage articles was to have 4oool. portion with 
_ 3 M. his wife, viz. 15001. paid in hand, and 25001. more if he 
Cücke 9. made a ſettlement within three years; M. died within tao months 
Ls, Le. after the marriage, the ſettlement not made. A. brought his 

bill 
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bill but was diſmiſſed, Vern. 69. Mich. 1682. cited as the Caſe 
of Colonel Cheek v. Ld...... | | 

4. Upon a marriage of the plaintiff's ſon the father was nt 
to make any ſettlement till the portion paid, which by the articles 
was to be done by a certain time; but the ſame not being done 
the Maſter of the Rolls would not decree the father to account 
fer the rents, and take the portion with intereſt from that time, the 
portion being far ſhort of the lands to be ſettled. Ch. Prec. 
187. Hill. 1701. Baſkervill v. Gore. | 

5. Where there were articles before marriage, by which the 
barn awas to diſincumder his eſlate within 6 months, (within which 
time ſhe died) and for every 100/. to ſettle 1ol. a year, tho' the 
eitate was but 7ol. a year, and the fortune ſecured on land was 
12501. yet Ld. Harcourt decreed the 12501. (the huſband and 

vite being dead) to the adminiſtrator of the huſband, he being a 
purchaſor by the agreement, and having made /ome progreſs in diſ- 
charging the ęſtate. Ch. Prec. 312. Paſch. 1711. Meredith v. 
Wynn. 

4 A. gave B. à note of hand ts pay B. 200 l. within tao years 
Ion conditiin B. married M. A.'s daughter, ard ſettled 6001. 
1p:n her for a jointure &c. The marriage took effect, and there 
was iſſue a daughter, but M. and daughter died before the tuo 
rears expired, and before a ſettlement made. B. in a bill inſiſted 
he had been looking out fer purchaſes to lay out the 6001. and 
was only prevented by the act of God. Defendant inſiſted it 
was a condition precedent, and if any damage was, he might 
have his action at law, and that the plaintiff was not bound to 
lay out the Gol. and therefore there were no mutual remedies. 
Per Cur. it was in B.'s power to have intitled himſelf to the 
2001. when he plealed, by laying out the 6001. which not being 
done the bill was diſmiſſed, but without colts. G. Equ. R. 188. 
Hill. 12 Geo. 1. Powel v. Pillet. | 
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2 Vern. 
448. Mich, 
1703. S. C. 


(E. a) Settlement. Variance between Agreements, [ 293 J 


Articles, and Settlements. 


l. HY ſband before marriage agreed to give ſecurity to ſettle 
| 50l. per annum in jointure, remainder to the e male; 
provided if no ſuch iii, then beſides her own lands (which were 


Mlucd at 30001.) 7 /cave 25000. for daughters, and for perform- 


ance gave recogmzance of goool. After marriage, by a new 
agreement, the lands of the wife were ſettled on huſband and 
wife, and the heirs of the ſurvivor; and the lands of the 
huſband were, on default of iſſue M. ſettled on the daughters. 
They had iſſue only one daughter, and died. Decreed, that 
the daughter was to have in the whole 5cool. ſo that the mo- 
ther's lands which deſcended to her being worth Zool. the was 
to have 20001. out of her father's eſtate; ſo that if the lands of 
inheritance ſettled by the father fell ſbert of 20001. more, it 

Vol: XV. | B b would 
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Mould be made up out of a leaſehold eſtate of the huſband, and 
then the recognizance to be delivered up. Vin. R. 91. Hill, 
25 Cat. 2. Burges v. Burges. 

2. Articles on marriage were for ſettling 30ol. per annum, 
but the huſband died before the ſettlement made, but in com— 
pajlion to the family ſhe agreed 4when a evidoww te accept leſs, viz. 
1001, per annum; but afterwards the would have gone off from 
the agreement, bur the Court decreed a performance. Fin. R. 
128. Mich. 26 Car. 2. Norcliff v. Worſely. 

3. A bond was made to truſtees before marriage to ſettle lands, 
whereof the obligor was ſeiſed, 77 them and their heirs within two 
months. After the two months the baron, in confideration of 
the love which he bore to his wife, and other conſiderations, c- 
ve nauted with one of the truſtees to fland ſeiſed to the uſe of himſelf 
forlife, andafter to the wife for liſe, and after to the firſt and tenth 
ſons, and their heirs male, and after 2% his 6201 right heirs. They 
had a fon, who died without Hue; then the huiband died without 
other iſſue. Ihe wife died, leaving a fon by another hutband, 
who claimed as heir to his mother. But the defendant de- 

. murred, becauſe the conveyance by covenant to ſtand ſeifcd 
ought to be intended a performance of the bond; that the plain- 
1 is a mere ſtranger to the baron; that the obligee and execu- 
tors of the baron ſhould have been made parties; and no title in 
equity appears in the bill. The demurrer was allowed; but 
the plaintiif to be at liberty to amend his bill, or bring a 
new bill on the ſaid marriage agreement. 3 Ch. R. 50. Bagg 
v. Foſter. 
All parel 4- A marriage ſettlement is made in purſuance of articles, 
agement and there is a covenant in the articles, that the lands are of ſuch 
riaze are fe- © yearly value, but in the ſettlement it is omitted, yet the jointreſs 
ſolved into may reſort back to the covenant which is ſtill ſubſiſting; per 
the jointure Ld. North. Vern. 218. Hill. 1683. Speake v. Hpeake. 


{ettiement. 


Per Ld. Jciietiecs. Vern. 369. Hill, 1085. Bellaſis v. Benſvn,—Sce Skin. 158. Speke v. Pedley, 


5. Marriage ſettlement imported to be in purſuance of an 
agreement. At the hearing there was ſtrong proof by three or 
four ⁊bitneſer that this deed was not drawn according to the 
agreement, but that the agreement was for ſettling lands of a 
far greater value, and to ether uſes. A trial was directed by 
Ld. Nottingham to try what was the agreement, and the dong 
to be left out of the caſe, and not given in evidence. On a bil! 
of review Ld. North reverſed the decree, ſaying, it was a ſtrange 
order to take away a man's evidence, and then fend him to law. 
Vern. 246. Trin. 1684. Bechinal v. Bechinal. 

L 294 J 6. If a bend before marriage is only for a jointure, and the c- 
tlement goes farther, and entails the land upon the children of 
the marriage; as to the jointure the ſettlement may be good, 
and yet fraudulent as to the remainder, in reſpect of a purchaſer ; 
per Ld. North. Vern. 286. Hill. 36 & 37 Car. 2. in Caſe of 

, | | 


aſon v. Jervis. | | 
Jafon v. 1 
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7. Marriage articles were worded ſo as 4% convey an e/tate tail See 2 Vern, 
to the baren; but upon fuggeition by the father, that an tate 7 _ 


for life only was intended, and for that purpoſe a clauſe was therein burgh 
to reſtrain waſt, it was decreed, per Maſter of the Rolls, that 71. Baile 


4 . . 701 

4 an eſtate for life only ſhould be conveyed. 2 Vern: 13. Mich, “ Coleman. ; 

| 1686. Griffith v. Buckle. | 

1 8. Eletion reſerved by marriage articles, that if a ſettlement | 
was not made in the huſband's life of 400. per ann. the wife 3 
might have 3000. in money, or 400. per ann. for life, re- | 


mainder to the iſſue &c. was /et aſide in favour of creditors, and 
the 4001. per ann. decreed to be ſettled, tho' the wife elected 
to have the 30004. and ſo the children inſiſted to have the 4204. 
per ann. 2 Vern. 605. Hill. 1707. Hancock v. Hancock, 

9. By marriage ſettlement the limitation of the remainder was? Wms's | 
19 the * heirs of their tao bodies, and by the articles (after the eſtate Rep. 123» 


. 8 a 5 : S. T. ſays 
ior life to the huſband) it was agreed to be to the wife for life, mat the _—_ 


and then 79 the heirs of the body of the wife by the huſband. The mainder in a 
ſettlement is mentioned to be according to and in performance the w_ | 
of the articles. But it not appearing that the parties intended e heirs of 3 


to vary from the articles, and it ſeeming to be only an accident, % body of | 

- Fe Fe * . d the huſoand 
and it appearing by proof that a itrict ſettlement was intended, ue the 
and the articles agreeing with the intentions of the perſons, ,# ze wife 


which the ſettlement does not, Cowper C. decreed the land to 7 be begote 


go according to the articles, tho' the ſettlement was made before 3 2 
. — 1 1 7 
marriage. 2 Vern. 658. Tr. 1710. Honour v. Honour. leaving 
ſon. The 


father mortgaged the lands for $00/7. having got the ſon, without any conſideration, to join in a fin: g | 
and in the deed of uſes the fee firaple and equity of redemption were limited to the father. The ſon 
brought a bill to compel the father to re. ſetile the premiſſes on the ſon after his death, and the ſet- | 
tlement to be made agreeable to the artic'es; Ld. Cowper decreed the father and his ſecoud wite 

to join in a conveyance accordingly. But the ſon having join'd in the mortgage, the Court would 

not ſet that aſide, but ordered the father to keep down the intereſt during his life; and becauſe he 

inſiſted on taking advantage of this miſtake, it was ordered that he make the conveyance at his own 

charge, and pay cots. Ibid. 123: to 1:5. 


10. By marriage articles the elde/? ſon avas to be tenant in tail, Ibid. 127. 


proviſo that the father might ſell the lands by the conſent of the cites 


truſtees, and purchaſe other lands, and ſettle the ſame to the Cate, whers 
like uſes. He ſold thoſe lands, and purchaſed other, but by the ſeule- 


the ſettlement of them, he made the eldeſt fon only tenant for life, —_— 2 


and held good, and that the eldeſt ſon, when he came into poſ- articles in 
of ſeſſon could not incumber thoſe lands. 9 Mod. 128. Hill. the fame 


n : 1 ont. And 
11 Geo. 1. Reeves v. Reeves. — 
by the articles he was to have power to ſettle 100-1. per ann. which by the ſettlement wa ade 
#rly G. he was bou d down to the 6007. and was {orced to get an act of parliament to enlaree it 
to 1000/7, per ann, which he obtain'd ; bur it left his eftate in poſſeſſion, and all the remainders over 
to continue as by the ſettlement. Ibid. — Cites a like point. Ibid. as decreed by Cowper C. in Caſe 
of Burton v. Haſtings. S. C. cited Gilb. Law ot Uſes 334. 


11. Upon a bill to ſupply the defeftive execution of an 
agreement made by the father of the plaintiffs, whereby the 
eſtate was to be ſettled on the plaintiffs ſeverally er life, re- 
mainder to their firſt and other ſons ſucceſſively in tail, a decree was 
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obtained accordingly, and it was referr'd to the maſter to'fets 
tle a conveyance. See Abr. Equ. Caſes 2. in pl. 7. Mich. 1727. 

Finch. and Ld. Winchelfea. © - Ee 
3. Where articles are entered into before marriage, and the 
ſettlement is made after marriage ditterent from thoſe articles; 
as if by the articles che eſtate was to be in ſtrict ſettlement, and 
by the ſettlement the hutband is made tenant in tail, whereby 
he has it in his power to bar the itiue, this Cort vill fot up the 
L 205 J articles againſt the jet Uement, But where 52h articles and ſetile- 
ment are previous ta th ie; 719ge,, at a ume when all parties are 
at liberty, the ſettlement diſtering from the articles will be zen 
ata new agreement between them, and vill controul the articles. 
ks, * (Y) And tho' in the Caſe of * Wesr v. Exxissty. Mich. 1726, in 
the Court of Exchequer, and in the Houſe of Lords in 1727, the 
articles were made to contraul the feitieraent made betore mar- 
Triage, yet that reſolution no ways contradicts the general rule; 


for in that caſe the ſetilement was expe/sly mentioned to be made 


in purſuance and performance of ihe marriage articles, whereby the 
ater! ahead 75 te [till the fame as it was at the making the 
articles, Cafes in Chan. in Ld. Talbot's time. 20. cited in a 
N. B. there, as ſaid by Ld. Chau. Talbot. Novemb. 10. 1736. 
Legg v. Goldwize. 


(F. a) Settlements. Broke into by Decree, 


l 
3 BON was given after marriage to ſecure 4001. part of the : 
wiſe's portion, as follows, viz. to pay the intereſt to the 5 


huſband and wife for their lives, and after the death of the ſur-— 
vivor to pay the principal to the children equally, or as the huſ- | f 
band ſhould appoint, in caſe there were no children. The 
huſband being grown very poor prayed to have 200. to purchaſe 


an office, and the vife cnſenting thereto upon a private examina— 1 
tion in Court the ſame was decreed. Fin. R. 365. Trin. 
30 Car. 2. Brudnell & Orme v. Price. E 4 
But where 2. By a ſettlement on marriage 1500. ere to be laid out in T 


— — lands, and fettled on huſband and wife, and then on the iſſue; 
were ſettied but the wife's fathicr, who had the 1500 J. being his daughter's 
in firict fer- portion, in his hands, did at the importunity of his daughter 
nement,426 and fon in law let them have the money to imploy in trade. And 


a bill was . 2 no 
brought by ON a bill by the father againſt the ſon in law, daughter, and 


the hoſbad truſtees, to be indemnified becauſe of the deed, and the cover- 
24 We ture of the daughter by which her conſent would not bind her, 
that they and all parties being before the Court, and conſenting that the 
hd . plaintiff (the father} be difcharged, and the deed cancelled, it 
marrie 12 — 1 > I, 1 * 1 I > / SET 5 * 
* decreed accordingly. Fin. Rep. 448. Irin. 32 Car. 2 


ver bad 1680. Donning v. Le- need, and Ux, & al. 

ca Jue, 

and having contracted debts, and praying that they might be enabled to ſell part of the eſtate for 
payment of d-bts, and the truſtee by anſwer confeſſed the ſame, and likewiſe that he believed they 


mever vod have any iſiue, and emitted to do as the Court ſhould direct, he being ICs 
an 


„ 
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and tho! it was inſiſted, that the Court in ſuch caſes had decreed a ſale for payment of debts, and 
cited the Caſe of Di BY v. Cox N WAI i ts, and. alfo Sir JonxN Turrtor's Cale as precedents, and 
urged that necellity creates a natural equity, vet Ld, North declar'd, he did not fee how he could 
make luch adecree ;; tor he had known where people had been married near 20 years wi haut iflue, 


and afterwards had children. But at the plaintin's importunity he gave time till Mich Term to 


attend him with precedents. - Vern. 181. Trin. 1683. Davies v. Weld & al.—2 Ch. Cates i44. 
S. C. ſays, that the wite's portion was nat paid, and that by that and other occaſions, the huſband 
was in debt 4 G97, that the eſtate ſettled was alleged to be 609. a yer, and that the bill was azaiutlt 
the remainder-man tor life | it feems mis is meant the truitee for life of the huſband to preierve 
the cont:ngent ;emainders | to join in ſale of force part, and that the father and mother | quzere, if 
it hould not be ſhulband and wife) | were eaten out with great debts, and driven to great want, 
And precedents were cited where it had been done. But Ld. North ſaid, he could not juſti fy to 
decree a hreach of truſt; and that it it had been done, it might be where recompence was made z 
and at laſt ordcred precedents to be looked into. Where the huthind before the ſettlement had 
mortzaced the fame lands to one, aud confeſſed a judgment to another, and fix years after the fet- 
tiement maie, having no iſſue, he entered into articles for ſale tlereot, and the veadee brought a 
bill for aſſecinek executions and that the truſtees might join, it was inſiſted for the plaintiff, that 
tle jertioment being only of an equity of red/nfptians, the mortgagee was not bound by it, but might 
not only enter, but forecloſe, which woutsd bind tho? iſſue ſhould be born afterwards; and that the 
huſband and witz not being able to redeem a ſale was abloluiely receiſary, or otherwiſe the re- 
demption wir:ly be loſt to huthand and wiſe, and alfo to the iftue if any ſhould be. And the 
Matter of the Rolls decreed the truilees to join in ſale, and the truſtees to de indemnified, the 
ſettlement being only of an equity of redemption, and the wife being in Court, and. examined 
whether the ireely conſented or not to the file, 2 Vern, 203. Mich. 1693. Platt v. 5 

Pprig & al, ——S. C. cited per Cur, 2 Wms's Rep. 616, 617. Mich. 1732. in Caſe L 29 1 


ot Mauſell v. Manſell. 


(O. a) Pleadings. Heco tlie Marriage 4 6e pleaded, te 7 
| pl. 2. 4. 
1. IN debt on bond the defendant pleaded ne wngies accouple in He ſhou'd 
 boxal matrimony; the plaintiff demurred, and had judg- baue pic 

ment; for it admits a marriage, but denies the legality of it; ragen 
whereas a marriage de facto is ſulhcient, and whether legal or Show. 40. 
not legal is no ways material. 2 Salk. 437. Trin. 1 W. & M. S. C. 
B. R. Alleyn and Ux v Grey. | 

2. The conſtant form of pleading marriage is, that it was per 
preſbiterum ſacris ordinibus c:nſ/itutum. 1 Salk, 120. 9 Annæ. 
Heydon v. Gould, 

3. A bond was given by the defendant to a young woman in 
the penalty of 1600/7. reciting that ſhe had agreed to marry 
him, and cenditigned that be would merry her according to the 
rites and ceremonies of the Church of England <vithin a tavelve= 
month, or elſe pay the ſum of 5001, The defendant not having 
married her, and having got the bond out of her poſſeſſion and 


deſtroy'd it, the brought her bill in the Court of Chancery 


(which after her death was revived by her repreſentative) pray- 
ing a ſatisfaction tor the 5001. At the hearing the chief matter 
inſiſted upon on the part of the defendant was, that the plaintiff 
in her bill had nt averr'd, that ſbe herfelf was ready and willing to 
have married the defendant, that the marriage was not in his 
power alone, but her conſent was neceſſary; and that wherever 
the act of the obligee is neceſſary to the performance of the con- 
dition, a readineſs on his ſide muſt be ſhewn. But the Court 
held, the plaintift's bill was ſufficient without ſuch averment, 
and that the caſe mult be conſidered as if an action at law had 
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been brought upon this bond. Now at law the plaintiff need not 
have averred that ſhe was ready and willing, but it would be in- 
cumbent on the defendant to ſbeau the contrary as an excuſe for his 
non-pertormance, viz. that he was ready and offered, and re- 
queſted her, but ſhe refuſed ; for he muſt not only have ſhewn 
a readineſs on his part, but a refuſal on hers: beſides, in all 
caſes of contracts the nature of the thing is to be conſider'd, and 
from the modeſty of the woman's ſex, the law preſumes that he 
requeſt is to ariſe on the part of the man, unleſs the agreement is 15 
the contrary. Accordingly the Court decreed the 500 J. to the 
repreſentative with _ and intereſt from the time of filing 
the original bill. Hill. Vacation 1738. Atkins v. Farr. 


(H. a) Forcib/e Marriage. The Ofence theregf. 


= ſtatute 1. 3 H. 7. cap. 2. H ER E women, as well maidens as awidows 
angs upon and WIVES, having ſub/tances, ſome in goods 


a preamble i ; i 
and a pur- moveable, and ſome in lands and tenements, and ſome being heirs ap- 


view. Ge parent undo their anceſtors, fer the lucre of ſuch ſubſtances be often= 
e > 9 0 . .* * 
Pee wo. times taten by miſ=dzers contrary lo their will, and after married tz 


where vo- pay: : 
men &. ſuch miſ-azers, or to aher by their aſſent, or defiled ts the great dif- 


having ſub- leaſire of God, and contrary to the king's laws, and diſparagement 


3 at of the ſaid women, and utter heavinc/s and diſcomfort of their 


of ſuch ſub- friends, and to the evil enſumple of all other : it is therefore or- 
ſtance are dained, flabliſbed and enafted by cur ſovereign lord the king, by the 


— be advice of the lords ſpiritual ond temporal, and the commons in the ſaid 
miſ-doers parliament afjembled, and by authority of the ſame, That what per- 


L 297 ] [en er perſons jrom henceforth, that taketh any woman ( ſo) againſt her 
contrary to i unlawfiilly, that is to ſuy, maid, wid;w, or wife,that ſuch taking, 
their with procuring, and abetting ts the fame, and alſo receiving wittingly the 
and after f 0 85 mine , Be & 89 
are married ſame Iman ſi taken againſt her auill, and knowing the ſame, be fe- 
* 2 lang : and that ſuch miſediere, takers, and procurators to the fame, 
1 rants ' and receivers, knowing the ſaid offence in form aforeſaid, be hence- 
the pream- forth reputed and adjudyed os * principal felons; provided alway, 
- _ ob- that this act extends nat ta any perſon taking any woman only claim- 
erVidicy 4 5 7 25 8 ; 

Viz. 1. Be 17 her as his award or bond avoman. 

taken. ». Be married, z. Be defil:d. The purview is, (hat what perſon &c.. taketh any woman 
(fo) again ſt her will unlawfully &c. ſuch taking, procuring «nd ab tting &c. and alſo receiving &c. 
and knowing the fame ſhall be felony ; and that ſuch miſ-Cocrs &c. ſhall be reputed &c. as principal 


felons. S that it is mt ſaid in the purview (/o taken. mar ricd. er defiled) ut only (jo taken again” of 
their will.) Ard pon this, great que ion was mov'd, 4&5 P & NM. in the Star-chamber, viz. C 
Whether the eloignment againſt ler wil, with na lage or carr al copulation (which is intended * 
by the word de ad) be felony or no? And the opinion vt Brook, and ſome other of the juſtices was, no 
that it was ; but Saunders Ch. J. was agaiiit it, 2 Rep. 2 in the ( aſe ot Stea ing of Women, — fu] 
But it was afterwards refoly'd, that if a fene be taken uganſ/ her will by rioters, ard ſolicited and 

threatened 19 marry, but does mot, this is not felony by this Ratute. But if ſhe had been married, or an 
defiled, it 2d beer. ch ny by that ſtatute, and not otherwiſe ; for tho' the body of the law ſays, that an 
ſuch takin? ſhall be felony, yet the intention of rhe att is expounded by the aid taking with force, an 
and after they are mairied or defiled ; and this was the milchiet which the ſtatute intended to pre- 

ve t; per all the Juſtices embed at Sec .nt's Inn. Hill, 26 Eiiz. And. 115. pl. 160.— S. C. ann 
cited per Periam Ch. B. 12 Rep 20. od that the purview ought to purſue the miſchief. wa 
And :dly, this word (fo) bath r:ference to 161 preamble, and all the miſchief contained in it," all 


S. P. Sav. 5-. pl. 127. Paſrh. 25 Fiz Anon, : 
S. C. cited Hob sz, 183. in Caſe of Bruton v, Morris, —S, C. cited Cro, C. 485, 486. in 


| Lady Fulwood's Calc, . 
Upon 
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Upon conſideration of this ſtatute it was reſolv'd by Coke Ch. J. Yelverton, Williams, ©: ig and 
ethers, that whereas it is provided that what perſon ſoever, who takes a perſon againſt her will &c. 
altho* the body of the act extends to raking only, yet in reſpect of this word (ſo) it bath relati A 
to the preamble (to ſuch perſon as is deſcrib'd in the preamble, viz. Laving ſubſtance) ; it was 
agreed by all, that if foe hath nothing, ner is heir apparent, it is out of the ſtatute ; for the ſtatute 
would not have been ſo curious in deſeribing the perſon, and all in vain. 2dly, The word (%)] re- 
lates to the quality and event of the taking mentioned in the preamble, viz. ta be married ar defiled ; 
for it ſhe be not married or defiled it is not ſuch a taking (to) viz. ſo married, or fo deſiled; and it 

zs not reaſonable, that (ſo) ſhould have relation to the taking, which is more remote, and not to 
the marriage or defiling which is nearer. Quod fuit conceſſum. 12 Rep. 99. Trin. 10 Jac. Baker 
v. Hall.—S. C. cited Hutt. 3. Trin. 15 Jac. And there, upon divers aſſemblies of all the Judges, it 
was obſerved, that the body of the act ſeems to be general, viz. he that ſhall take any woman 1o 
againſt her will. And it was ſaid to he a great inconvenience to make it felony to take an heir ap- 
parent of a poor man, or to take a poor woman which hath but a very ſmail portion, and of mean 
parentage, and (as was ſaid) of a woman in a red petticoat, and yet not be ſo to take the daughter of 

an Ear! or of ſome other great man. But it was reſolv'd, that the body of the a is incarporated with 
the preamble ; for it had been adjudged, that taking a woman with intent io marry or deflower 
her &c. is not felony without the doing it, and this reſts upon the preamble, and then ſhall have re- 
lation to ſuch woman before nam'd, viz. maid, widow, or wite, having ſubſtance, and to an heir ap- 
parent, and to no other, Hutt. 2. 3.— Hob. 382. pl. 210. ſeems to be S. C. by the name of Bru- 
ton v. Morris & al.—S, C. cited Cro. C. 425, in Lady Fulwood's Caſe, 

Note, By the expreſs purview of the act the acce//ory both before and after is made principal &c. 
But by a conſtruction of the common law, they that receive the miſdoers, and wot the women, are 
accefſuries ; for this act makes the receivers of the women the principals. 12 Rep. 21. The Caſe of 
Stealing of Women.——S. P. 12 Kep. 99. Trin. 10 Jac. in Caſe of Baker v. Hall, —; Inſt. 61, 
cap. 12. S. P.— S. P. Dal. 22. pl. 3. 3 & 4 P. & M.—S. P. Hawk. Pl. C. 110. cap. 42 f. 8. 
becauſe the words are receiving witting!y the ſame woman ſo taken &c. But he ſays it ſeems clearly, 
that they are acceſlaries aſter the offence, according to the known rules of Ge law.—The being 
married in the preſence of a perſon nut party ta the forcible taking or conſenting thereto wis eld not 
to be an offence within the ſtatute. Cro. C. 488. 459. Mich. 13 Car. B. R. Lady Fulwocg's 
Caſe.— Hawk. Pl. C. 110. cap. 42. ſ. 9. | 


maid, who had a portion of 1300 /. and they violenter et felonice 
aſſaulted her at 8. in Com. 5. and her there took away by force 
and againſt her will on the 23d Auguft &c. and the ſame day 
end year the ſaid A. married her at S. by the abetment and pro- 
curement of the ſaid B. and C. The evidence was, that the was 
taken in Middleſex with ſwords drawn, and carried into Surry 
and married there, and tho' divers witneſſes offered to prove, 
that ſhe ſaid ſhe was willing to marry him, and appointed a 
taylor to make her a gown, and was found in bed with him. All 
the Court (abſente Berkley) held this taking in Middletex a con- 
tinuing force, and a fercible capticn in Surry, and an offence within 
the ſtatute. And tho' her not knowing what the did, by reaſon 
of the fear ſhe was under at the time of the marriage, might 
avoid the marriage, yet it was fuch a marriage as was an 
offence within the ſtatute. But becauſe it did not appear that 
C. was party to the forcible taking or conſenting thereto, it was 
not an offence in her within the ſtatute. And the Court being 
full reſolved that judgment be given, which Jones ]. pronounc'd, 
and faid that the ſtatute is not obſolete, as had been objected, 
and as to the pretence that E. was married with her conſent, 
and ſo not within the ſtatute, that the 7ating being unlawful, 
and againſt her will, tho'* the marriage was with her vill, yet 
þ was felony within the ſtatute, and this was agreed by all. And 
- all held, that tho this was not 5 5 arriage de jure, becauſe ſhe was 
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2. A. B. and C. were indicted in Surry, for that E. was a Hob. 183. 


at the end of 
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(he ſays) it 
is felony 
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all thoſe 3 
things, as 
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the ſtroke 
and death. 
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—Serjeant in ſuch fear (as ſhe affirm'd upon her oath) that ſhe knew not 


ek. what ſhe faid or did, yet it is a marriage de facto, and is felony 


ſender may Within the ſtatute; wherefore judgment was given that they 
be indicted ſhould be hang'd. Cro. C. 482. 484. 488. 492. Mich. 13 Car, 
B. R. Lady Fulwood and Bowen's Caſe. 


guilty in the 
county Where the marriage &c. is, becauſe the continuing of the force there amounts to a 
forcible taking within the ſtatute, Hawk. Pl. C. 110. cap. 42. f. 10. 2 Hawk. PL C. 221. 


Ep. 25. ſ. 38. 


3. A. young woman of 14 years of age and 500ol. fortune 
was inveigled into Hyde Park by are Mrs. B. a confederate with 
J. S. to tale the air in a coach, and being in the park the eve 
drove away from the company, when J. S. ac came to the coach; 
in a maſk, perfewaded B, to quit the coach and Tull ed cu A., maid; 
then F. S. got into the coach detaining A. therein till the coac han 


carried them to his lodgings in the Strand, where the next morning 


be prevailed upon her lo marry him, after having threained to carry 
her beyond ſea if foe refuſed, but was apprehended the ſame day 
in the ſame houſe. The Court ſeriatim delivered their opinions, 
that ſhe was to be admitted a witneſs notwithſtanding ſhe was a 
wife de facto. That this was one continuing force ien her from 
the beginning to the marriage, ſo that whatever was done while 
ſhe was under that violence was not to be reſpected; and it was 
held, that the evidence was clear as to all the points of the ſta- 
tute. iſt. That the taking was by force. 2d. That the woman 

ad ſubſtance according to the ſtatute. zd. That marriage en- 
ſued, tho! it did not appear that the was deflowered ; and being 
found guilty, judgment was given and he was hanged. Vent. 
243. Trin. 25 Car. 2. B. R. John Brown's Cate. 

4. Pending a ſuit in the Spiritual Court cauſa jactitationis ma- 
Titagu the woman exhibited an indifment alſa in B. R. againſt 
all the witneſſes who might prove the marriage, and it was for a 
eorſoiracy by force and arms to carry her away againſt her avill Sc. 
This indictment was brought that | the parties might be convicted 
upon the oath of the woman, and ſo diſabled to be witneſſes in 
the Eccleſiaſtical Court to prove the marriage, which by this 
means might be avoided ; and therefore Serjeant Pemberton 
moved to ſtay proceedings upon the indictment until the ſuit in 
the Spiritual Court was "determined; this was oppoſed by Ser- 
zeant Termaine and the King's cduncil, as not practicable to 
ſtay proceedings in the King”: s cauſe for any matter depending 
in a private Court, eſpecially 1 in this caſe where the indictment 
was for a force in taking and carrying away of a woman, and 
marry ing her againſt her conſent, and ſo a thing collateral to the 

fil in the other Court; neither was this ſuit for de lay, for the de- 
fendant had indicted two of the witneſſes againſt him for per- 
jury; the Court would not ſtay the proceedings upon the in— 
dictment, but it was tried at the bar, and the woman being 
produced as a witneſs it was gbjected againſt her that the ought 
not to be allowed to give her evidence, becauſe there was a 


marriage Proved in the Spiritual Court; and where the conſe- 
8 quence 


% 


%, 


| Marria ge, 


quence of the evidence will redound to the benefit of the wit. 
neſs he is always rejected; Curia, Brown was executed for ſteal- 
ing * Mrs. Ramſey, and the was allowed to be a witneſs in that 


caſe. And in Four.woop's Cafe upon the ſtatute of H. 7. the 


woman was allowed to be a witneſs; and fo ſhe was in this 
caſe. 4 Mod. 8. Hill. 2 W. & M. in B. R. The King and 
neen v. Fezas. | 
5. Several were indicted upon the ſtatute of 3 H. 7. 2. againſt 
ſtealing of women &c. the :ndiftment did ſet forth the womans 
age, that fhe was an heireſs to J. S. was worth in g2:ds and chattels 


fo much, and fo much in land of inheritance; that the was a virgin. 


And upon evidence, the cate appeared to be thus: B. perſonating 
a country lady, though in truth a woman of the town, zogk a 
lodging in the houſe where A. lodged and after ſome time intro- 
duced S. into the houſe as her brother, where he frequently had the 
converſathu of the ſaid A. In the mean time B. uſed to magnify 
her pretended brother's merit and goodneſs, infomuch that the 
ſaid A. had likewiſe declared her liking of S. and withed he would 
marry her. Burt to get her abroad without any of her friends 
B. deluded her aunt and her to go with her to church; and 


_ againſt the time got bailiffs to take out a writ againſt A. 


and her aunt, and ſo they 2vay-layed and arrefted them, and con- 
veyed them from Weſtminſter, where they lived, firſt to the 
Garter-Tavern in Drury-Lane, and there ſeparated the aunt 
and her, and carried her to Hollarn to the Vine-T avern, where S. 
came as her bail, and there married her, continuing under the arreſ} ; 
B. telling her that if ſhe did not marry S. ſhe muſt go to Newgate, 
And S. and B. were found guilty ; for the Court delivered it to 
the jury for law, that tho' the faid A. might have a fancy for the 
man, yet becauſe ſhe was not 70 to the contrivance of com- 
ing out to him, and knew not beforehand, or conſented ſo to 
come to him, and being married whilſt ſhe continued under 
that reſtraint and violence, % perhaps ſbe conſented to the mar- 
riage, yet the ſuid fa was a crime within the ſtatute ; for here 
was a forcible taking away, and her ſubſequent conſent whilft 
under the reſtraint could not be looked upon but an effect of the 
continuing force; and that % S. had known nothing of the firſt 
force, yet he Inoguing ber to be under it, and marrying while he knew 
er to be under it, made him approve of the firſt force, and to par- 
take of it ſo as to be gvi/*y. Note, upon this ſtatute, all aiders 
and aſſiſters are principals; and note, the man was hanged : 
Hartly and Spurr the bailiffs were acquitted. Far. 101, 102. 
Mich. 1 Annz. in B. R. The Queen v. Swanſon, Baynton, 
Hartley and Spurr. | 
6. Serjcant Hawkins ſays the following points (among others 
before mentioned) have been reſolved. 1ſt. That the indidt ment 
muſt expreſly ſet forth, both that the woman taken away had lande 


or good, or was heir apparent, and alſo that ſhe was married or 


defiled ; becauſe no other caſe is within the preamble of the ſta- 


tute to which the enacting clauſe clearly refers; for it does not 
8 . | ſay, 
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ſay, that what perſon &c. taketh any woman againſt her will, 
but what perſon that taketh any woman ſo againſt her will. 
2d. That the indictment ought alto to alledge, that the taking 
was for lucre, becauſe the words of the preamble are ſo; but 
that it needs not ſet forth, that it was with an intention to 
marry or deſile the party, becauſe the words of the ſtatute nei- 
ther require ſuch an intention, nor does the want thereof any 
way leflen the injury. 3d. That it is no manner of excuſe, 
that the woman at firſt was talen away with her cu, conſent, be- 
cauſe if ſue atterwards refuſe to continue with the offender, and 
be forced againit her will, ſhe may from that time as properly be 
{aid to be taken againſt her will, as if ſhe had never given any 
conient at all; for till the force was put upon her, ſhe was in 
her own power. 4th. That it is not material whether a woman 
io taken away be at laſt married, or defied, with ber un conſent 


or not, 1t the were under the force at the time, becauſe the of- 


tender 18 in both caſes equally within the words of the ſtatute, 
and ſhall not be conitrucd to be out of the meaning of it for 
having prevailed over the weakneſs of a woman, whom by to 
baſe means he got into his power. Hawk. Pl. C. 109, 110, 
cap. 42. . 4 55 Os 7. 

7. 39 Eliz. . ſ. 1. He that taketh away a wwiman againſt her 
«vill having lands ar goods, or being heir apparent to her anceflcr) 
contrary to the 3 H. 7. 2. or being arraigned fer ſuch «offence, flands 


mute, anſwers nt direfily, ar challengeth above 20, ſball not have 


the benefit of clergy. | 

S. 2. The ſame law againſt procurers and acceſſaries before ſuch 
ence commuted, | 

8. 4& 5 P. & M. cap. 8. ſ. 4. If any perſon fhall contra 

matrimony with a maid, or awaman=child under the age F4 16 years, 
evithcut the conſort of her father, if living, and if he be dead, auith- 
ot the conſent of the mather, or other guardian of ſuch child, he ſhall 
Her 5 years umpriſaument, and Bave a fine impoſed upon him, one 
roiety wwheresf ſhall go ts the crown, and the other to the party 
or1eved, N 

S. 6. And if any maid or wwiman-child above the age of 12 years 
and under 16 di agree ta marry ſuch perſon without the conſent of her 
forents or guardians as afereſard, then the next of kin to her, to awhom 


her lands fhould defcend, ar come after her deceaſe, ſhall from the 


time of ſuch agreement hold and enjoy all ſuch lands, tenements, ande, 


bereditaments, as the ſame wwoman=child had in poſſeſſion, reverſion ar 
remainder, during her life, and after her death the ſaid lands &c. 


ſpall deſcend and cume ts ſuch perſon as they ſhould have done before 


the making of this aft, other than to him only who did fo contract 
matrimony. | | WS 


For more of Marriage in general, ſee Baron and Feme, 
| Divorce, and other proper titles, | 
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Marſhal and * Marſpalſea. * Court of 


Marſhalſea, 
(Curia Pa- 
latii) is a 
C ourt of Re 
cord to hear 
and deter- 


(A) Of the Office of Marſhal, and Grants of it, em de 


a ſervants ot 

| - . . th Ki , 

I. THE Court of Marſhalſea is cf as great antiquity F as any — King 
court, as appears by L. 5. E. 4. fo. 129. where it is ſaid and others 

to be one of the ancicnteſt Courts of this realm. It follows the ae. = 
perſon of the King, be he within or out of the realm; for being in 55 1 
France, in alieno regno, he did juſtice there upon an offender diaion of 
within the verge; but yet its dignity is ſhort of that of B. R. the all matters 


| , . x . 5 hin the 
firſt is only a peculiar and private liberty, but B. R. is a Court ee of ad 


for the common law, and for general matters; the firſt as men- Court, and 


A g 5 : 8 . . „ue Of pleas of 
tioned in articuli ſuper chartas cap. 3. is of things done inter gens oy 1 


de Haſtle le roy, the other is inter gens de peuple ; per Crocke „here ei- 
Juſtice. Buls. 207. 208. Irin. 10 Jac. B. R. in Caſe of Cox ther party 
is of the 
v. Gray. King's fa- 
mily; and of all other actions perſonal, wherein both parties are the King's ſervants; and this is 
the original juriſdiction of the Court of Marſhalſca: but the Curia Palatii, erected by King 
Charles I. by letters patent, in the 6th year of his reign, and made a Court of Record, hath power 
to try all perſonal actions, as debt, treſpols, ander, trover, action on the caſe &c. between party 
and party, the liberty whereof extends i miles abcut Whitebail ; which juriſdiction hath fince been 
confirmed by King Charies the IId. And the FJuages of this Court are the fleward of tbe King's 
bouſhold, and kiight marſhal for the time being, and the i ward of the Court, or his deputy, being 
always a lawyer, Crompt. Juriſd. c. Kitch. 199. Kc. 2 Init 54%. This Court is kept once a week 
i Southwark * and the proceedings hei e are either by capias or attachment, which is to be ſerved on 
the de tendaut by one of the knight marſhal's men, who takes bond with ſureties for his appearance at 
the next Court; upon which appearance he mull give bail, to antwer the condemnation of the Courts 
and the next Court after the bail is taken, the plaintick is to declare, and ſet forth the cauſe of his 
action, and afterwards proce:d to iſſue and trial by a jury, according to the cutom of the common 
Law Courts. It a cute is confiderable, it is uſually cmoved into B. R. or C. B. by an habeas cor. 
pus cum cauſa; otherwiſe cauſes are here brought to trial in 4or «© court-days. Practis. Solic. 409, 
410. This Marſhallea is that of the bouſhold, not the King's Ma, Haſſca which belongs to the King's 
Bench, Jac. Law Dict. veroo Court of Marſhaltea cites the aforeſaid books, — + !0 Rep.79. b. Arg. 
cites 4 H. 6. 8, b. and diverſity of Courts tit. Marſhalſea and Fleta. lib, 2. cap. 2. and Britton, 
cap. 1.—Williams |. held that it was a Court 5z preſcription. Buls. 208. — But Fleming Ch. J. contra; 
becauſe every preſcription implies a grant, whereas this Court was not inſtituted by grant [ 91 [ 
but was de -cmmuni jureas all other Courts ot Juttice are, and this pro neceſſitate 3 and ſo of L 3 


Pa R. and C. B. they have not their commencement by preſcription or ere but de communi jure, 
and ſo 01 


the Marſhallea ; for as long as there is a King, ſo long ot abſolute neceſſity there muſt be a 
Court oi Marſhalſea ; for it is very neceſſary for the King to be always attended by his ſervants, 
and if they ſhall be drawn by ſuits into other Courts, he will then loſe their ſervice during fuch 
time. Buls. 2 1.— This Court hath its foundation from the common law of England. 4 Init. 130. 
cap. 18,—It was held ir au/a regis, and no writ was neceſſary for actions brought there, nor was 
any privilege allowable, Fleta. o. lib. 2. cap. 2, 


2. The Dute of Norf5!k came into B. R. and T. B. with him, 1 
I ante 0 
and 'ſhewwed that he had admitted J. B. to the office of marſhal for — wa 


life, and that F. B. had forfeited the office to him granted, and of Shrewſ- 


hat he had admitted T. B. and upon great examination of the de- ys e. 
faults of J. B. and finding them, the Court admitted 7. 4 and feigu, the 
| Wore 
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tore him into the office, and inrelled his letters patents, and entred 
of record thot J. B. was firft admitted officer with leiter patents of 


ence of 
E. 1 7 7 {a ro 


bat of Erg- 
, ob org the Di: - Br. Forfeiture de terres, pl. 27. cites 39 H. 6. 32. 
now came 3. And ſo ſee that the Duke was othcer in fee, and granted it 


e J. B. for life, therefore ſee that it may be granted over, and 
that J. S. that the letters of the Duke were inrolled cf record before them 
one of his af the projer of the Duke by his attorney, and how after the Duke 
N came into Court ut ſupra, and praycd ut fupra, and that the 
hd granted fad ? B. vas foremntly demanded to-come and attend at his Nee i 72 
the ace of the Cat; and did net come, out that N. came as his depiity by t, 

ag on F patent ut ſupra, and the examination of ]. 5. of his 8 
Benchmicke eſcaped, i. that he faid as tg fume, that be 4 aid nit __ ab 
be admitted they evere, and as to fame be faid nothing, and as le ſome he ſaid that 


to it, be- pe would make gree t9 the parties, and ſo they ernired all. the matter 
cauſe the 


ſame is an from th e be en ne to the en d, and adinitted ; $4 B. and {wore him, 
office 1 ſaving ts 1 ve ſai d 7. B. his action, title and intere//, which ma 
e come by reafon of the faid office and grant, and fo J. B. was 


office and in 
tran to put out and . B. admitted &c. Br. Fortciture de terres, 


pl. 27. cites 39 H. 6. 32. 


grant, and 

that Know- 
les, to whom the Queen had granted the ſaid office of Marſhal of the King's Bench! by the attainder 
of North be removed; 2nd 2 Pr: celent was ſhewn 14 & 15 Eliz. betwixt Gawnpry ANDY Vere 
NET, where it was acrecd. that the ſaid oftice 5 a "il | office from the ſaid great office, and 
not incident to it; and as to the Caſe of 39 H. 6. 33, 34. the truth is, the.faid. ai mae of Marihal 
ef the King's Bench was granted expre -{<iy by the Duke by expreſs words, and lo he had it not as in- 
221 of England; on the other f. de, there were three precedents run, 
firit in the time of E. 2. that the office of the Marſhal of the King's Bench was appendant to the 
laid office of Maiſnal of Fugland. Secondly, R. >. when the ſaid great office was. in the K ing, he 
granted the ſaid office of Marital of the King's Bench, but 20 R. 2. both offices were rejoyned as 


they were betore in ancicat time : and there were alſo ſhewed letters patents ot 4 E. 4. and 19 Hl. 8. 
by which it appeared, that the (aid inferiour office had time out of mind been part of the great 
office ; and it was moved, thar when the faid great office is in the King's hands „and the King 


grants the f2id under office, if row this office be not ſevered from the great office tor ever. Per 
Wray, it is no ſeverance, for the abi f Hice is an office of dignity which may remain in the King, 
bat this under office is an office of nec:f/ity, and the King himſelf cannot execute it, by vliich of ne- 
ceility he ought to grant it. 1 Le. 320, 321, Trin. 31 Eliz. B. R. Anon. 


4. No Marſhal of B. R. can / there as efficer of the Court 
till he be Grit admitted by the Court. Cumb. 3. Mich. 1 Jac. 2. 
B. R. Anon. | 

. The right of the office is in the King only; per Wright. 
Cumb. 3. Mich. 1 Jac.” 2. B. R. Anon. 
C. The Marſhal is an officer who is 79 give a due attendance 


upon the Court, and to take into his cuftody, and ſafely to kee 


ell ſuch priſoners as ſpall be committed to his cuſtody by the Courts 
RO any account whatſoever. L. P. R. 192. 

Tue Marſhal of the Marſhalſca of this Court, is intended 
ts 5 always preſent in the Court while the Court is ſitting; for it 
15 his oihce to be always attending upon the Court to execute 
his office in relation to the Court upon all occaſions that may 
fall out fitting the Court; and he is /ineable for his abſence, and 
his nor-altendonce is a forfeiture of his office, L. P. R. 192, 1934 
cites Hill. 21 & 22 Gl 2. in B. R. 5 
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8. 8 &@g IV. 3. cap. * 27. ſ. 10. enacts, That after the 24th of So it is in 


June 1697, all conveyances, grants, and mortgages of the inberi- 007.5 OY 
zance of the priſons of the King's Bench and Fleet, and of the prifon- [ a 302 ] 
houſes, lands, tenements, and hereditaments therels belonging, and but in Ke- 
all leaſes theref, and the reſpective titles of the ſaid Marſhal and bie's ſtatutes 
Warden, er of them in whom the inheritance of the ſaid priſons and 1 We, 2 
premifſes now are, and all truſts and declarations T truſts thereto Abr. itis b. 
relating, ſball be enrelled (vix.) that of the Marſbal in the King's 
Bench, and that of Warden in the Court cf Common Pleas within 
6 months after executing ſuch conveyances, grants, leaſes, or deeds of 
trufl as afereſaid, or they ſhall be void. 

9. The Earl Marſhal of England was by his office Marſhal of 
the King's Bench as appears by the book of H. 6. and ſo con- 
tinued to the time of King James I. when this office was de- 
rived out of it; fo that the Marſhal of the King is the Marſhal 
of B. R. and no body elle car be underſtood; the other is Ma- 
re/challus Heſpitii, and never ſpoken of without that addition; 
per Holt Ch. J. and Powell J. 2 Salk. 439. Mich. 1 Annz. 
B. R. in Cate of Snow v. Firebraſs, 

10. The office of Chamberlain of the King's Bench prifon 1s 
m/eparably incident to the oſſice of Marſhal, and therefore a grant 
of the ofice of Marſhal with a reſervation of the office of 


Chamberlain is void; per Holt Ch. J. Mich. 3 Ann. B. R. 
2 Salk. 439. 


(A. 2) Juriſclictian of the Court, and ww2t Matters 
| are iriavle there, and Pleadings. 


1. Artic. ſuper Chart. 7 HE Stewards and Marſhals of the King's 2 1. 
28 E. I. cap. 3. houſe, Hull not bold plea of freehold, a Oat 


this frarure 


debt, * covenant or contract, t only of + treſpaſs done in the wasmate ad 


houſe or verge, or F contracts and covenants when both parties eerdationes 
i ftatus Pepuli 


arc of the houic, end the plea of tre \pe;ſs ſhell be det: rmined | be- e. wt th 
fore the K mg uu from the verze avwhere the tro/ rſs avas COM catere ordi- 


- 
. 


. . 

mitted ; aud therefare the plea thereof ſhall be ſpeedy ge die in diem: ra off 

and if the plea cannt be determined in time, the plaint';/ ſhall (in _ pars 
ſuch caſe) have recourſe ts the common 104. Jac, in Caſe 

: of Cox v. 
y.—— Put bid. 211, Fleming Ch. . ſaid, that this ſtatute had left their juriſdiction more un- 
certain than before, and that it 18% darbr/ol/y pern'd hat rhe books very much differ in the reciting 
of it, and in this they are faulty; that this ſtatute is as a /abyrinth; within this kingdom there are 
many companies and focieties, andtherctore the law creates a Court tor every juriſdiction, That 
tlie Cont of B. R. and C. B. were formerly itinerant and attendant upon the King, as the Mar- 
malſca is now, and tho” B. R. be in certo loco now, yet if the King ſo command, it is itinerant, 
and may put down all commiſſions of ever and terminer, but not the juriſdiction of the Court of 
Marſhalſea; and this was the reaſon, that ** »o writ of error lay at common law to reverſe 4 
Judgment given in the Marſbaſſra, till the fiatute 5 E. 3. cap. 2. tho" it lay then to reverſe judg- 
ments given in all other Courts, as in Ireland, Calice &c. for the Viarthalſca had no Court above 
It, The title of the Court is Aula Hoſpini Domini Regis, and nt infra virgam, —And Ibid, 212, 
fayz, the ſcope and purport is to limit their juriſdictions, ſo as betoe this ſtatute there was a miſe 
chief, which it intended to redreſs ; but it is ſo doubttully penn'd as never was the like, and the 
Whule conflruftion of this flatute, does chi, rift upon the place where the true camma vught te * 
4 
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and nen the true relation of the words to couple all together ,—** No writ of error lay, but in par- 
hament. 10 Rep. 79. b. Arg. in the caſe of the Marſhalſea.— The title of this ſtatute is, — Of the 
eſtates | authority] ot Rewards, and of marſhals, and of pleas, which they ought [ devoient ] to hold, 
Is according to Raftall, may hold] and how. 2 Init. 547, 548. And from the word [devoient] ob- 
erves, that this act reſtores and confines this Court to its right and juſt juriſdiction, and that it 
hence appears to be in affirmance of the common law, and purpoſely made to relieve the ſubject 
againſt the uſurpations and incroachments of the Steward and Marſhal ; and tho' the words are ge- 
neral, they are to be underſtood, of the Steward of the Court of Marſhalſea of the houſehold, and 
not of the Steward of the King's houſehold, And the Marſhal is to be underitood, of the Marſhal of 
the houſehold, and fo the Marſhalſea is to be underitood of the houfehold, and not of the King's 
Marſhalſea; for that belongs to the King's Bench.—1o Rep. 74. b.— “ Vid. pl. 2, 3, 4. 
+ Action upon this ſtatute, becauſe the defendant impleaded the plaintiff in the Marſhalſea for 
treſpaſs, where neither the cone nor the other was of the & ing's beuſebold. And it was agreed by the 
uſtices, that tor tre/paſs done Within the verge, the one or the other ought to be of the Marſhalſea 
Teuto], and the pleading bo the action in the Nlarſhalſea is no effopple te the party to ſay after 
that he was [ not | of the King's bonſebeld, at the time, &c. Br. Action fur le Statute, pl. 35. cites 
10 H. 6. 13.—The letter of the ſtatute, as to treſpaſs within the verge, and the practice is con- 
12 to this caſe. Ibid. Marg. — And Br. ſuriſdiction, pl. 97. S. C. Brook ſays, that 
[ 393 J he wonders at it; for that it ſeems otherwiſe by the words of the ſtatute; and the an- 
ſwer of the plaintiff to the action of the defendant in the Marfhaltea is no eftopple in the Court 
[C. B.] to ſay, that he was not de hoſtel del roy at the time of the action &c. And Br. Action ſur 
le Statute, pl. 38. after rehearſing part of this ſtatute, he ſays, and ſo ſee of rreſpaſs done within 
tbe <-rges as above the action lies there between whomſoever, be“ they are not in the King's 
boufſe.—In treſpaſs one of the parties ought to be of the houſehold, and if one be it is good; per 
Fleming Ch. J. Bulf. 212, 212. Trin. 10 Jac. Cox v. Gray.—Fleming Ch. J. ſays, that the only 
book to be relied upon is this Caſe of 10 H. 6. 13. it being a Caſe upon the ſtatute, and that the law 
is there truly taken, that if none of the parties are of the King's houſehold, the ſame is not to be 
tried there; for if he owes no attendance there he ſha!l not be ſubject to their juriſdiction. Bull, 
213. in Caſe of Cox v. Gray. —Nota, that in this caſe the 3 judges, vis. Croke, Williams and 
Velverton did agree clearly, that in all actions in the Marſhalſea both parties ought to be of the 
houſehold, or elſe the matter is out of their juriſdiction. But in this point Fleming Ch. J. differed 
from them ; for he agreed that in | debt, covenant and contract both parties ought to be of the 
houſehold, but in © treſpaſs it is ſufficient if one only be, and that in ſuch caſe they have good ju- 
riſdiction of the cauſe. Ho nota, Bulſ. 213, 214. in Caſe of Cox v. Gray. 2 Inft. 548. 
8. P. 7 S. P. 2 Init, :4*.—Contrary of debt and eoverant, and therefore quære of action upon 
the caſe there betwweer ſtrengert upon aſſumpſit; for it ſeems that this is a contract. Br. Action ſut 
le Statute, pl. 38. cites Lib. Div, Cur. If an action be on the caſe in nature of debt &c. in 
the Marſhalſea, it ſhall hold plea thereof; per Fleming Ch. J. Bulf. 212. Trin. 10 Jac. in Cate 
of Cor v. Gray, 

Tho” the act ſpeaks of treſpaſſes generally, yet it is intendi3/e axly of treſpaſſes vi & armir, 28 
of battery, or taking away gecdt, but not of quare clauſum fregit, nor of treſpaſſes and ect men“. 
nor of treſpaſſes en the caſe, nor of detinue, nor of any ver perſonal ation, nor of any real or 
mx! action, notwithſtanding the general words of the ſtatute 33 H. 8. For particular juriſdiction: 
Ecrogating from the juriſdiction of the general Courts of the common law are ever taken ſtrictly, 
2 Init. 548.—lt extends only to treſpaſs fimpliciter, and rot treſpaſs ſecundum quid, and fo not to 
action on the cafe upon trover and converſion, as was adjudged in Gaay's Caſe, for which reaſon 
a judgment there given was revers'd, 10 Rep. 76, a.—Bulf. 207. Trin. 10 Jac. Cox v. Grey.— 
6 Rep. 20. b. Paſch. 3% Eliz. B. R. Michelborn's Caſe. The Steward and Marſhal had 2 au- 
thorities, 2 general and a particular; and by force of their firſt and general authority, they might 
have held all manner of pleas of the crown, and of common pleas, as well real and mixt as pet- 
ſonal, as appears by divers ancient precepts of ſummons, which they us'd to dire to the ſheriff 
Se. to cauſe to come before them all pleas &c. Reſolv'd 10 Rep. 71. 2. b. in the Caſe of the 
Marſha!ſ-a. But as to their particular authority before the ſaid aft, as Judges of the a 
of the King's bonſebold, they, as Judges of this Court, had no juriſdiction but ot pleas of the crow 
and of 3 particular common pleas, viz. debt, covenant and treſpaſs vi & armis, &c. as in 2 Init, 
48. Reſolved 10 Rep. 72, a.——The general authority was at will only; but the other was for 
life. 10 Rep. 72. a. 

Errer of a judgment in an action upon the caſe 2 a trover in the Marſhalſea, the trover and 
converſion being ſuppoſed at Southwark within the verge, and adjudged for the plaintiff, The error 
aſſigned was, berarſe none of the parties were del boftel le royne, nor living within the verge. And 
it was thereupon demurred : it was moved, that for this cauſe the judgment was erroneous ; for that 
Court cannot hold pleas betwixt ſtrangers; and in proof thereof was cited a precedent. Hill. 
1 Ed. 4. Rot. 47. and the Book of Entries, 278. 10 H. 6, 13. 7 H. 6. 31. Popham and Fenner 
held, that the action well lay; for the fatute of articuli ſuper chartas, cap. 3. which ſhews that 
treſpaſſes ſhall not be brought there, nor action betwixt others than of the hoſtel of the king, /s 1. 
tended 2 es for land, and vet of ſuch perſonal action. And there be many precedents, that 
in all times fuch perſonal ations have been there brought and allowed, But Gaudy doubted * 
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But they all held, that if the action be not determinable there, the judgment is void ; yet error lies 
thereof, Sed adjournatur, Cro. E. 52. Paſch. 32 Eliz. Rot. 432. Baptiſt v. Michelbourn.— 
6 Rep. 20. b. Paſch. 38 Eliz. B. R. MicneLnourNn's Caſe ſays, it was afterwards reſolved, that 
judgment ſhould be reverſed, but inſpecto recordo non intratur. In this Caſe was cited the Cafe 
of READ v. Purcyase. Mich. 32 H. 6. B. R. of treſpaſs brought in the Marſhalſea, and in 
error thereof brought, no error was aſſigned, but only that none of the parties were of the King's 
houſehold, and for that error the judgment was revers'd, 6 Rep. 20. b. and that with this accords 
10 H. 6. 13. 7 H. 6. 30. b. 19 E.4.8. b. 29 E. 4. 16. b. 22. E. 4. 31.—S. C. ofRravp v. Pur- 
CHASE, cited by Croke J. Buls. 208. in Caſe of Cox v. Gray, and he ſaid, that the Caſe of 
M1icirLipounry was terminis tefminantibus the very cafe, the fame action, and the fame error 
alſign'd with that of Cox v. GRA, and that the judgment in MicutrLnovnkx's Caſe was refolved 
to be reverſed, but the reverſal not entered on the record,—10 Rep. 77. b. fays that Michelbourn's 
Caſe was adjudged. 

t This is not to be underſtood of the King's going cut of the bounds of the verge /or bis recrea- 
tion, as to hunt, and without any puzpoſe to tarry, abide, or make his repoſe in ſuch place, his 
council and houſehold ſtill continuing where they were; tor this is no removing within this ſtatute, 
But when he goes ix: progreſs and his h;u/ehold goes with him, this is a removing within thus act. 
2 Inſt. 548. 


The * Steward ſhall from henceforth take n conuſunce of debt or * Tho! the 


ether things but of the people of the ſame houſe, nor ſhall hold plea by 
obligation made at the diſtreſs of the ſaid Stewards or Marſhals : 
and if any thing be done contrary to this att, it ſhall be holden wvaid. 


Steward and 
Marſhal are 
both judges, 
yet- in this 
aſt branch 


the Steward only is nam'd, becauſe he only was the man of law, and therefore had the direction of 


the Court. 10 Rep. 75. a. 


In an action upon this ſtatute, the deſendant pleaded nul tiel record. Br. Action ſur le Stat. 
pl. 13. cites 7 H. 6. 30.—8. P. Br. Record, pl. 192. cites 7 H. 6. 33. But Candifh objected that it 


15 no plea ; for the Steward is in a manner party, and it is not reaſon that he ſhould cer. 
uty it; but it ſhall be tried by averment ; but durſt not demur, but ſaid that ſuch re- 
cord, and ſued te have the record. | 


And foraſmuch as heretofore many felonies that have been committed 
within the verge have been unpuniſhed, and all becauſe the Coroners of 
the county have not been authoriſed do enquire of fel;nies dene within 
the verge, but only the Coroner of the King's houſe, aubich never con- 
tinueth in one place, by reaſon ⁊uhe reg, there can be no trial made in 
due manner, * nor the felons put in exigent nor outlaw'd, nor nothing 
preſented in the circuit, the which hath been as avell to the great da- 
mage of the King, as to the dliſturbauce of his peace: It is ordained, 
that from henceforth in + caſe 75 the death of men, whereof the Coro- 
ner's office is to make vieau and inqueſt, it ſhall be c:mmanded to the 
Coroner of the county, that he ⁊uith the Coroner of the King's hauſe 
Hall da as belongeth to his office, and iurel it; and hat cannot be 
determined by the Steward before the King's departure, all be re— 


mitted to the common law, fo that exigent, outlawwries, and preſent- 


ents, hall be made thereupon in eyre, by the Coroner of the county, 


as in caſe of other felonies done out of the verge; hoxvbeit they ſhall 


[ 304 J 


Hence it ap- 
pe ars, that 
by the com- 
mon law the 
Coroner of 
the county 
could not 
intermeddle 
within the 
verge, but 
the Coroner 
of the verge, 
and that if 
he took an 
inditment 
ot the death 
of man, it 
was not al- 
lowable in 
law, and ſo 
it is if the 


nt omit, by reaſon hereof, to make attachments freſhly upon the Conner 
felonies done. houſe take 
| an indict. 


ment of the death of man out of the verge, it is void, & coram non judice. And if an indictment 
of the death of a man, being ſlain out of tle verge, be taken before the Coroner of the King's houſe 
and the Coroner of the county, and ſo entred of record, it is not ſutfcient, becauſe the Coroner ot the 
King's houſe joined with him, who had no authority. 2 Inſt. 550. 

And yet the felony was not diſpuniſhable; for at this time it might, after the remove of the 
King, be inquired of in the King's Bench, if the Bench ſat in that county, or before Juſtices of oyer 
and terminer &c. Or it the Coroner of the verge had taken an indictment, tho' the King went out of 
the verge, yet the indictment ought to be remoyed into the King's Bench, for that is the center 

whereunts' 
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vbereurto all records of that nature do fall, and there the office might be heard and determined: 
but this act was made for more ſpeedy proceeding, for being re moved into the King's Bench there 
ouglit to be 15 days &c. And if a murder had been committed within the verge, and the King had re. 
moved be ore any indictment taken by the Coroner of the verge, the Coroner of the county might 

have inquired of the fame at common law, ne maleficia remanerent impunita. 2 Inſt. 550, 
+ Ot telonies done within the verge, the juriſdiction of the Steward or Marſhal extends but to cer. 
tain ones only, and thoſe again limited to certain particular perſons, For of ancient time they had | 


general authority cs juſtices in eyre ar as wiee-gerents of the chief juſftices of England within the } 
verge, and then they held plea of all felonies within the verge, but that power is now vanithed, 
2 Int, 549.— his general authority vaniſh'd by this ſtatute. 10 Rep. 73. b.— f 10 Rep. 71. a. b 
77 
The whole 2. The Nlarſhalſea ſhall not hold plea of contract, unleſs as 1 
— nat well the plaintiff as the defendant be of the King's houſe ; for if it be fe 
this Court Otherwiſe the defendant may plcad it to the juriſdiction &c. 1 
ee geg Br. Action ſur le Statute, pl. 38. cites Lib. Div. Cur. & 
ea O! (9% 
ae and contrafts, unleſs both parties are of the hovſeho!d, and that all the matters whereof they 97 
can hold plea are treſpals, covenants and contracts ot the iouichold aud within the verge. Browul. f 
2CO. in Caſe of Hail and Stanley. mM 
| | 10 7 
If the plain 3. And if the plaintiff removes cut of the King's ſervice pending dou 
tit be dil- he 7 he d "4 | ; le 4 . b he 0 * 
the piea, the defendant may plead it, and ſhall abate the juriſ- a | 
charged of . . : : SF, 
his ſervice Ciction and the plea. Br. Action fur le Statute, pl. 38. cites the, 
inthe houſe- Lib, Div. Cur. 
hold, his M. 
action is gone; per Fleming Ch. J. Buls. 213. in Caſe of Cox v. Gray. 7 
| | 2 
— P. fer 4. Contrary if the defendant removes out of the King's ſervice. = 
lem ing ; * 6 1 | to be 
Ch. J. Bals Pr. Action fur le Statute, pl. 38. ut ſup. 
213. BEE 
5. In debt upon recovery of damages before the Marſhal in action 
of covenant betore the Marſhal it is a gocd plea, that none of the 
parties were of the King's houfebild at the time &c. For the ſtatute treaſ 
de articuli ſuper chartas, cap. 3- wills as above, and therefore it gry 
is Coram non judice if it be otherwiſe. Br. Action ſur le Sta- 9 
tute, pl. 49. cites 6 R. 2. 5 
— ms 6. 5 E. 3. 2. Pars inde. ſ. 11. and 10 E. 3. Stat. 2. cap. 2. 5 
e 7 . 
Ae ihe Inqueſts before Steward and the Marſhal of the King's houſe ſhall be 3 
verge, the taken by men of the country thereabcuts, and nat by men of the COW 
jury ſhall be King's houſe, except it be in contrafs, covenants, or ee den — 
305 J b2th parties are of the ſame houſe and in the houſe. And error be- 3 ‚ 
2 fere the Steward ſhall be redieſ'd before the King in his place. lictian; 
— termi 
ing ; but if of a matter done 2vithin the houſehold, then the jury ſhall be of the houſehold; if of 2 4 ure 
matter where orc is of the houſe and the other nat, the trial ſhall be of two counties; and for Ak via 
roximity of the county, if one of the bruſebld be ſu'd for a treſpaſs done within the verge, the of" 
ae hall be of the verge, but of thoſe within the houſehold. Per Fleming Ch. J. Buls, 213. in fence u 
Caſc of Cox v. Gray. ; ad this 3 
y this 1 
els blo 
7. 10 E. 3. flat. 2. cap. 3. Where a man will complain of errert 
before the Steward and Marſhal, he ſhall have a «writ te cauſe the ren 8 
cord to cone before the King in his place, ank there the error ſbail oe Marſha 
rede ad "IO | | Do act 
8. 9 K. 2. cap. 5. Pricfts and 5thers of the Holy Church taken in Marſha 
the Marfhaljea ſhall pay ſuch fees as lay people pay and no more. 1 2 | 
Marthal 


9. 13 N. 2, 


Var, 


„ 
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9. 13 R. 2. flat. 1. cap. 3. The juriſdiction of the Steward and — was in 
Marſhal 4 the King's houſe ſhall extend no farther than 12 miles of the com. 
from the ing 1 lodging. mon law. 

2 unſt. 545. 549 

10. 2 H. 4. cap. 23. f. 1. The fees of the Marſhal of the King's 
houſe ſball be as in times paſt and no more, viz. for him that cometh in 
by capias 4d. and if he be bailed 2d. more; of the defendant in . 
treſpaſs, that findeth bail to anſwer the ſuit * every commit- 
ment by judgment 4d. for every one delivered of felony, and of a 
felon bailed by the Court, 4d, And if the Marſhal or his officers take 
more, they ſhall loſe their offices, and pay treble damages 10 the party 
grieved; and the party grieved ſhall have his ſuit before the Steward 
of the ſame Court. 

S. 2. Here a Server of bills a take no more than 19. for every 
mile diflant from the Court to the place «where he doth his office ; but 
when he ſerves a venire facias, or a diſtringas, he ſhall have the 
double, If ſuch an officer takes more he ſhall be impriſoned, mate 
a fine to the King at the diſcretion of the Stexvard, and be from 


thenceforth forejudged the Court. 


11. 15 HF. 6. cap. 1. In a ſuit commenced before the Steward and And in ſuch 
Marſhal A the King's houſe the defendant ſpall nat be eftepped to plead, Where 
al 


i a : one of the 
that the plaintiff or he are not # the King's bouſe ; but his averment parties is 


theresf ſhall be received notawithſlanding any record of the ſame Court not ot the 


to be produced to the contrary. — : wow 


proceed, all is coram non judice. Per Fleming Ch. J. Buls, 2 3- in Caſe of Cox v. Gray. 


12. 33 H. 8. cap. 12. enacts, That all the treafons, miſprifions of Sothatthels 


treaſons, murders, manſlaughters, blood}beds, and other malitious ſtrik= e 


ings, by reaſon whereof blood is or fhall be ſbed, which ſhall be done in counſellors 
any of the King's palaces or houſes Fc. ſhall be inquired, tried, heard at _ the 
ond determined, before the Lord Steavard of the King's houſehold for — W 
the time being, or in his abſence, before the Treaſurer and Comptroller, ſurer and 


and Steavard of the Marſbalſea, or any tuo of them, whereof the Controller, 
y of Marſualſea, J o of K ref have no u- 
Verward to be . ; riſdiction 


iu theſe criminal cauſes, but only within the circuit of the King's palace or houſe. And it is to be 
Oſerved, that this Court of the Marſhalſea of the King's houſe was, as books ſpeak, of ancient 
time initituted for thoſe of the King's houſe ; but they have incroached beyond their true juriſ- 
GCtion ; and Stand ford ſays, that the Steward and Marſhal before this act might have heard and de- 
termined all felonies &c. perpetrated within the King's palace or houſe. 2 Init. 549.” 

A robbery was committed in a town within the verge, and this appeared to the Court, yet the ſame 
p of, heard and determined in B. R. and ſo it may be before Juſtices of oyer and termi- 
and Juſtices of peace, becauſe their juriſdiction is general thro' the whole county; but of an 
Mence within the King's palace, it ſhall be heard and determined according to this act; upon which 
«t this is obfervable ; that if a man ſtrike in the King's palace, where his royal perſon is reſiant, 
viels blood be ſhed, he loſeth not his hand, 2 Inſt. 549. 


13. It was obſerved, that every act made concerning the 
Marſhalſea either reſtrains or explains their juriſdiction, and 
do act adds any thing to it. 10 Rep. 76. a. in the Caſe of the 
Marſhalſea. 

14. The title 4 their Court in criminal caſes, as Steward and 1% Rep. 71. 
Marſhal of the Court of Marſhalſea of the King's houſchold, 75 © 

Vol., XV. Cc Was 
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was Placita Corone Aule Hoſpitii Domini Regis coram Seneſchallo & 
Alare/challo, and always confined to felonies done within the cir- 
cuit of the King's houſehold, the bounds whereof are made 
certain by the itatute 33 H. 8. cap. 12. 2 Inſt. 545. 


. N. Hh 15. Actions ought to be attached there where the Court is re- 
5 p. fant; per Fleming Ch. J. Buls. 213. in Caſe of Cox v. Gray. 


But though 

the plea be lawfully begun before the Steward and Marſhal of the King's houſe within the verge and 

before the piea ended the King removes; now by this ihe plea tr hereby arſcantinued, and then the 
arty mutt commence his action at the common law, aud not within the verge; and it ne does, the 

party grieved ſhall have his writ. F. N. B. 241. (D). 


See the ar- 16. In falſe impriſcnment the defendant as to all the treſpaſs 
Ge except the battery, and impriſonment, and keeping in priſon, 
and Hutton pleaded not guilty; and as to that, pleaded that the Marſhals 
Scrieants Court is an ancient Court, and fo juſtifies, beceuſe the plaintiff 
3 8 was the pledge if T. C. to the defendant in an action of treſpals 
Browal. 124. upon the caſe in a general indebitatus afſunipſit, and thereupon a 
Judgment again}? C. aud thereupon a capias awarded, and & un 
inventus returned, and then a capias againſt the pledge [now 
plaintiff ] according te the cuſioim, by virtue wheres the plaintiff 
vas taken and detained, and traver/es, that he was guilty &c. of 
any impriſoning the plaintiff before ſuch a day, and avers tliat 
they are the ſame perſons. The plaintiff replied, that neither if 
the parties in the ſaid actian, at the time of exhibiting the bill, was 
of the King's houfhald Sc. The defendant demurred, and the 
plaintiff had judgment. Brownl. 199. Paſch. 9 Jac. Rot. 2289. 
g Hall v. Stanley. | 
n : . prohibition was prayed to the Marſhalſea, becauſe they 
Mich. 11 refuſed te admit a plea that neither of the parties were de hol- 
Geo. 1. in pitio Regis. Per Holt Ch. J. this is not the Court mentioned in 
3 2 8 my Lord Coke's Caſe of the Marſhalſea. If the cauſe of af! 
der, ariſe within twelve miles of Landen, this Court holds plea, tho' 
the parties are not de heſpitis Regis; the plea is frivolous, and we 
will not interpoſe. (But Trin. 11 W. 3. B. R. an action 
of * debt was brought in the Marfhalſza an a fudg ment in B. R. 
and a prokibition was granted.) 2 Salk. 439. Mich, 10 W. 3. 
B. R. Anon. | | 
18. The plaintiff deelared in the Marſhal's Court upon an 
inſemul computaſſet infra juriſclictiaem &. and had judgment; it 
was objected that the account doth not alter the duty; for A 
may ariſe in York and that no other conſideration being laid 0 
intitle the Court to any juriſdiction, the judgment ouglit not 
to ſtand; but it was adjudged, that the account avas ſufficient 1 
give the Court juriſdiftion. 8 Mod. 77. Paſch. 8 Geo. 1723. 
Spackman v. Huffey. 


8. P. 2 Sab. 19. A. the defendant was indicted and acguitted in B. R. and 


39. Mich. 5 . . 
22 * afterwards brought an aclion in the Marſbalſea againſt the proſe- 
R. Auen. cutor for a malicious proſecution. A motion was made to ſtop 

the proceedings there, becauſe B. R. being poſſeſſed of the 


principal cauſe may better judge whether the proſecution was 
malicious 
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malicious or not. It was inſiſted, that debt lies in the Marſhal- 


ſea, or any other Court, upon judgments in the Cor urts of Weſt- 


minſter. Beſides, the 8 if hath bail below in this action, 
and there is a cuftom in the Mara! 45 that the attorney ſhall au- 
ſawer for ſuch bail as he takes, fo that if the proceedings tho! 


ſtaid, the plaintiff would loſe that benefit which he hat! 
ag: N the attorney, the bail den nz really worth nothing. An 24 
per Cur. upon giving bail here as well as below, and likewiſz 
giving good bail, the action muſt be ſtaid. 8 Mod. 307. Mich. 
11 Geo. 1. 1725. The King v. Roberts. 


(B) Matters between the Marſhal and the Pri- 


ſoners. 


T was moved that plaintiff had 1 eſcape againſt 

Sir J. L. the Marſhal, and had got judgment and execu- 
tion, but Sir J. L. not attending the Court as he ought, plain- 
tiff could not take him upon the execution; and if he were 
preſent, he doubted if he might take him, for fear the rating 
him would be an eſcape of the priſoners committed to him, and 
therefore prayed that Sir J. Lenthall might be put out of his 
place of Marſhal, that fo he might take him in execution. Per 
Glyn Ch. J. this is very miſchievous, let Sir J. ſnew cauſe 
Friday next why he ſhould not pay the money. Sty. 475. Mich, 
1655. B. R. Plummer v. Sir John Lenthall. 

2. Marihal may take a lend 72 be a true priſoner, but not to re- 
ceive or take any thing of advantage to himſelf, and if he did, 
the bond was void at common law. Per Holt Ch. J. ſays 1 K 
was ſo adjudged in the Cale of Lenthall v. Cooke. 2 Salk. 438 
Mich. 9 W. 3. B. R. Anon. 

A ſcire facias was brought again,” the bail, and a breach 
aſſigned in this, that the defendant had: met. rendered h 2216, 
Priſanæ Mar” Mareſch* Domini Regis; Mr. King objected, that it 

was not good, without going on and hing, coramn 0 Kege 
exiſtentit; for the King has another Marſhal, viz. the Marſhal 
of the houthold. 2 Salk. 439. Mich. 1 Ann. B. R. Snow 
v. Firebraſs. ä 


(C) Matters between the Marſhal aud the Plalatifs. 


JT was agreed, that if a man eccvpies the office of Narthal, 

be it by right or by zurong, he ſha!l be charged to the King 

and to the people, as Marſhal, of ctcapes. Br. Forfeiture de 
terre. pl. 27. cites 39 H. 6. 32. 

2; Payment to the Marſhal is no diſcharge to the plaintiff at 


whoſe ſuit defendant was in execution, and the defendant may 


. have 


% 


+ 3006 
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2 Jo. 97. 
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have remedy againſt the Marſhal to recover his money again. 
Per two Juſtices againſt one. 2 Mod. 214. Paſch. 29 Car. 2. 


B. R. Taylor v. Baker. 
Thexfarhal 3. 8 9. 3. cap. 27. [{. 2. Every perſon obtaining judgment in 
havieg cat any actien of eſcape againſt the Marſhal or Warden, or their deputies, 


fe : Ip . . 
nog there Hall have not only the remedies already by law allozwed, but the Judges 


was a judg. of the Courts where ſuch judgment Hall be obtained (upon oat made 
; c Fab. . l . 

= _ alt by the perſons obtaining ſuch judgment, that the ſame was obtained 

180col. and U ö : 

a motion eſcape was a true and real debt and unſatisfied ) ſhall, upon mation, 

was made in ſegugſter the profits of the office of Marſhal and Warden, or ſo much 


_— Oo there as they ſhall think pit, and apply the ſame toꝛuardis ſatisfaction 


ts ehe! 


to ſequeſter of the debt due from the priſoner who eſcaped, together with all coſts 


the profits ot 24 damages recovered. | 


the King's x 
Beach itn towards payment of the ſaid debt; but this was oppoſed by the aſſignees of Boulter's 
mortgage [ mentioned in the act Int. ſ. 19. J. becauſe there was vet due to them 14000 J. for prin- 
Cipal and intereſt, and that it the plaintitt would diſcharge the dedt, he might take the profits ot the 
priſon to ſatisfy his debt. Whereupon it was moved, that an account might be taken of what was due 

time that act was made; for it extends te no further ſum that what was ther 


on that mortgage at the 
due, and what profits were received by the aſſiznees, or might have been received by them without 


wilful default, and the ſame was granted accordingly. 8 Mod. 3. 50. Paſch. 11 Geo, 1, 1726, 
Wilian v. Machin, 


[ 328 ] S. 3. I the Marſhal or N. arden, or their deputies, ſue forth any 


avril of error in any action of eſcape, ſuch Marſbal or Warden c. 


* 


ſhall put in ſpecial bail. 
S. 4. If any Marſhal &c. ſhall take any reward or ſecurity to per- 


mit any eſcape, and ſhall be convicted, the jaid Al. e Sc. ſhall for- 
feit col. and his office, and be for ever incapable of executing ſuch 


e. | 

S. 8. If the Marſhal Oc. ſhall, after one day's notice in writing, 
refuſe to ſhew any priſoner in execution to the creditor at whoſe ſuit 
ſuch priſoner was charged, or te bis attorney, fuch refuſal ſball be 
adjudged an eſcape. | 

S. 9. If any perſon d:firing to charge any perſon with any action 
or execution ſhall deſire to be informed by the Marſhal Sc. whether 
ſuch perſon be a priſoner in his cuſtody or not, the ſaid Marjhal S. 
ſhall give a note theresf ts the perſon requeſting or his attorney upon 
demand at his office, ar in default thereof ſhall forfeit pol. and if 
ſuch AV. arſbal Sc. give a note that ſuch perſon is an actual priſoner in 


his cuſtody, ſuch note ſhall be ſufficient evidence that ſuch perſon wa. © 


riſener. 
5 5 11. Office of Marſhal and Warden 75 the King's Bench and 
Fleet ſhall be executed by thoſe 10ho have the inheritance of the ſuid 
priſons, or by their deputies, for whom the Marſhal and Warden to be 
anſwerable c. and the profits and inheritances of the ſaid ſeveral 
offices ſhall be ſequeſſered, ſeized, or extended to make ſalisſactian for 
ſuch arfeiturer, eſcapes and miſdemeanors reſpectiuely, as if per- 
mitted, ſuffered, or committed by the perſon or perſons themſelves, or 
either of them, in whom the reſpective inheritances of the ſaid priſons 


frall then be. 
S. 16. The 


:thout fraud or covin, aud that the debt of the priſoner making ſuch 


(A) 
„ K 


Cour 
Id. } 
the b 
he de 
clerk 
bind ; 
the Li 
ſeſſion 
poſſeſſ 
I i 
cealed : 


Ache 
XChec 
this co! 


of Boſc 


3. 8. 


5 Joy, a 


ing p 


dition 3 


ut ſup, 


T Fine Anda — 6 


S. 16. The penalties in this act not particularly diſpaſed 7 fall 
go one half to his Majeſty, and the other half to him that will fue for 
the ſame, | 
S. 19. Nothing in this act ſhall leſſen any ſecurity for money made 
out of the office of Marſhal of King's Bench by Iilliam Lenthall 
Eſq; to Sir Jahn Cutter, or te Edmund * Boulter Eſq. executor of 
Sir Fohn Cutler, or to ſubjeft the ſaid office, or the perſons in whom 
the ſame ſhall be vefted, to any of the forfeitures in this act contained, 
eher than ſuch as they are liable to before, until ſuch money be paid. 


See the 


Maſter and Servant. 


— 


(A) Maſter and Servant. With reſpect to ethers. 
Maſter chargeable for what Act of Servant. 


I, KING E. 6. ſold a quantity of lead to Renagre, and ap- D. 267. f. 
pointed the Ld. North, who was then Chancellor of his 45. Tria. 
Crurt of Augmentatins, to take bond for payment of the meney. The 2 3 
Ld. North appointed one Benger, who was his clerk, to take 
the bond, which was done, who delivered it to. the Lord, and 
he delivered it back again to his clerk, in order to ſend it to the 
clerk of the Court of Augmentations. Benger /uppreſſed this 
bend; and it was the opinion of all the Judges of England, that 
the Lord North was chargeable to the King, becaule the poſ- 
ſeſſion of the bond by his ſervant, and by his order, was his own 
poſſeſſion. 3 Mod. 323. cites Dy. 161. 
2. So where an Officer of the Cufloms made a deputy, zulu con- D. 238. b. 


cealed the duties, and the maſter, being ignorant of the conceal- LG 


Sen. certified the Cuſtoms of that part of the revenue into the 
x 


chequer upon oath, he was adjudged to be anſwerable for [ 309 ] 
this concealment of his ſervant. 3 Mod. 323. per Cur. in Caſe 
of Boſon v. Sandford cites Dy. 238. b. | | 
3. Se where the Ir was bound that the lefſee ſhould quietly 4 Le. 123. 
enjoy, and it was found that his ry by his command, and he Nich 
ing preſent, entered, this was held to be a breach of the con- Elis. C. B. 
dition; for the maſter was the principal treſpaſſor. 3 Mod. 323. Seaman v. 
ut ſup. cites 4 Le. 123. Rrawaing, 


Cc3 ( 
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note en f. 3. 
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(A. 2) Maſter and Servant, with reſpect to others. 
Maſter chargeable for what Devis contracted by 
Servant. 


HE bailif i ncgun pacuns an ox for corn which comes to 
the maiter's uſe, and agreed, that if he does not pay ſo 
much for the corn ſuch a day, that the pawnee thould keep the 
ox. The maſter cannot re-take me ox if the money is not paid. 
Arg: Pl. C. 11. b. cites 27 Aſſ. pl. 
Se it feems 2. If buyer, ſurveyor, or clerk S the market buys fluff to the 
camper d uſe of the King, de ebt lies not againſt him, by award; but ſhall 


ſervant is 
authoriſed ſue to the Ki: 85 for he is debtor ; ut it was agreed chat! if he re- 


to buy ſtaff eines nner of the oy after upon his account for this debt, then 


to my ul 
be is de bro re, inaſmuch as he was net debtor at firſt ; ne- 


_ 
5 7 ö 
&c. pl. 30. vertheleſs it feems that action of account hes againſt him. Br. 
1 | 
3 


Contract &c. pl. 40. cies 11 H. 4. 28. 

wk ag 3. ind debt if a man /e ras his Herten fo buy certain goods, er 

tions, butthe Bis factor, or attorney to buy merchandize for him, and he buvs 

year book is &c. the maſter ſhall he charged, th the grids never come ts his 

e notice hands and the the maſter has no notice of it ; and the matter cannot 

and fays not Countermand it without notice given to the“ fervant, attorney 

w hem. or factor; per Pigot and Fairfax. Br. Contract &c. pl. 24. 
Cites 8 E. 4. 11. 

If a purveyor, factor, or ſervant makes cont! "at? for fat beaſts 

5 a certain ſum of money, and gives a note of the receipt of the 
benjis to the 1:/: A tte ſovercign, or maſter, and alto by the 
fe me bill abliges himſelf jor the payie nt ot a day cerfanns, but does not 
ſeal ihe bill; this is no ſuch contract as will charge the purveyor 
or fervant by action of debt counting upon a buying, but action 
upon the cafe will ſerve in this caſe upon an aſſumplit. D. 230. 
b. pl. 56. Trin. 6 Eliz. Alford v. Eclesfield. 

Bt OY 5. ihe maſter delivered ms ney to his ſervant 79 provide viftuals; 

"<A 7275 the ſervant 5uys them in his maſter's name, but did nat pay for 

mer to des them; an action was br ought againſt the maſter, who would 

ir ay have waged his law, but the Court held he could not ſafely do 

bis . 

pays for 5 irgeable, and muit take his remedy againſt his ſervai 


ther, in Prownl. 64. Paſch. 11 Jac. Sir H. Dockwray's Caſe. 
* 5 ciſe, i 17 y 


tae tr2deſrmnan delivers wares, the maſter may ſafely wage his law. Brownl. 64. citcs it as adjudged in 
Sic Licury Compton's Caſe. 


6. Contra? of forvant may enure to the diſadvantage of the 


maſter, and it may cnure to his advantage; but in both caſes 
22 5 uſt q „ Cr WI ; 2 Rot. R. 278. Hill. 20 Jac. 
3 Truſm: veil v. Middleton. — And it muſt be plcaded ſpe- 
ci. Hy. Ib:d. 


. If 


— 


7 3 it, becauſe the victuals came to his uſc, and therefore he & 
1 


thing. 
#/ al, 

on. — 
mancy 
the m 
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7. If my baily of my manor buy catte! to ack my ground, I ſhall 
be chargeable in an Abe of debt ; and if my bailitt fell corn or 
cattel, l ſhall have an action of debt for the money ;z; for what- 
ever comes awithin the compaſs of the ſervant's ſervice, I ſhall be 
chargeable with, and lik tewile ſhall have adr antage of the fame 
per Doderidge J. Godb. 361. Trin. 21 Jac. B. R. in Caſe of 
Seignior v. W almer. 5 
8. If I give my ſervant money and he buy:s on truſt, I ſhall not 310 
anſwer for what he buyes on truſt ; but if I ſend ſometimes on The C 


truſt, or pay ſcores, I thall anſwer; per Wild J. 3 Keb. 625. 2% 9:4 

Paſch. 28 Car. 2. B. R. April 17. Southby v. Witeman. truſted his 
ſervant to 
buy provie 


ent ond paid every Saturday- night ue the ſrrvant's ncte; per Cur, the defeniant is to be 
charged; for he was debtor all the wack long; 64! it he had alwavs ven money rm 55 
doc c it had been otherwiſe; and judgment for the plaintiff, niſi. Ihid, @32. April 25. 


9. A merchant in the country has a factor in London, and 
ſends up to his factor to buy feveral goods to ſend to his cor- 
reſpondent beyond fea ; the factor buys goods of ſeveral per- 
ſons, and then becomes inſolvent, and actions are brought 
avainſt this merchant for thoſe goods; and the jury ſound 2 
verdict for the defendant upon this diverſity, viz. where the 
merchont 'orders his Jaclor to buy goods of any par ticular perſong 
there the merchant is delter, and not the factor; but where he 
gives a general erden to buy goods, there the factor is debtor, and 
not the merchant; BuckLey's Caſe when Pemberton was Ch. J. 
upon a trial at Nil Prius in London by a jury of merchants. 
2 1 ©. Ne 4065 
10. If a ſervant ſally employ'd te pawn goods for his maſter, or 
to borroto money for him, borrows of me, or pawns his maſter's 
goods to me for money, I ſhall maintain debt againſt the matter 
thereupon ; per Holt Ch. J. 12 Mod. 564. Mich. 13 W. 3. at 
Niſi Prius. 
11. Maſter uſed to give his ſervant money every Saturday to Se where a 
defray the charges of the fore going week; the ſervant kept the ſervant iſu- 


myney ; yet by Holt Ch. . the matter 1s n 3 Salk. 234. Sir 22 
Robert Wey land s Cate. ub lick, 


| and takes up 
thines in his maſter's name but for his own uſe, the matter is liable; but not where the matter 
»jually gives him ready money; per Holt. 3 Salk. 234. Paſch. O W. 3. B. R. Boulton v. Arleſ- 
Cumb. 46 f. 8. P. Show. 95. Anon. S. P. But where the maſter gives th ſervant 
moncy to buy goods for him, and he converts it to his own uſe, and buys the goods upon fc, yet 
the maiter is liable; fo as the goods come to the maſter's ſc, otherwite not. 4 Salk. 234. — 
Cum. 45 i, Boulton v. Hellefiien S. P. per Holt Ch. 1. Cites it as Sir Robert Wiſeman's Caſe.— 
2 Vern. 643. Speering v. Degrave, Galway & al. S. P. 


12. A note under the hand of Nee {hall bind his maſter B where 


— ut al- 
where he is allowed to deliver out notes, tho' the money is never a es 


applyed to the m aiter” 5 ule. 3 Salk. 2 235 4 cue 

to deliver 
ou? notes, there his note ſhall not bind the maſter, unleſs the money is applyed to the maiter's uſe ; 
per Holt, 3 Salk. 235. in Caſe of Boui. Ton v. A&L£382@N,—VUr the maſter couleats alierwaids. 
Cumb. 450, Boulton v. Elilleiden. 


Cca4 (B) Maſter 


* 1 
— —ä—j . 8 — oe: 
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{B) Maſter chargeable for what Damage done by 


the Servant. 


I. J F I command my ſervant to diſſeiſe J. S. and he diſſeiſes 
him «vith ferce, I ſhall be attainted of the felony; otherwiſe 
where the aflent is only tubſequent. Arg. 2 Roll. R. 27. cites 

2 H. 7. . . 
Bur if he 2. If the lord difrains his tenant by his ſervant, and the 
Bika be. maſter converts the diflreſs to his own ule, the maſter ſhall be 
refs, the puniſhed and the ſervant not; and if the ſervant converts the 
ſervant him- diſtreſs to his own uſe, he {hall be puniſhed and not the maſter; 


ſelf ſhall - | : M ; 
8 becauſe the commandment of the maſter was lawful. Kelw. 89. 


ie. Arg. b. pl. 12. Hill. 22 H. 7. | 

Hard. 2 1.— | 

Where a ſervant takes a ſheep for an amerciament and the maſter agrees he is equally liable to tref. 
pals as the ſervant, and both are liable. Clayt. 5. cites 9 Car. 1. Water's Caſe. 


3. If I have a ſervant who is my merchant and he goes to the 
fair with an wun/5und bare, or other merchandizes, and ſells 
L 311 ] them, the vendee can have no action againſt me; but per Mar- 
tin, if I command him to ſell the horſe to any particular perſon 
in certain, it ſeems otherwiſe. Arg. Bridgm. 128. cites Doctor 
and Student 138. 
fs where g. Where a maſter ſonds his ſervant to ds an * unlawful act, he 
2 %% ſhall anſwer for him if be miflakes in ating the act: but where he 


#1 4 4 : - : 
40 it to ſends him to do a [awful act, there, if he miſtakes, the maſter 


ſez #15 7*7- ſhall not anſwer; per Popham Ch J. Mo. 776. Paſch. 3 Jac. 
fers of mire W-1 H M 

gue, 19 ae Waltham v. Mulgar, 
the g of 

the Spaniards, Who were then enemies to the Queen; and the ſailors againſt his direction 2 4 
French ſbip, the French then being in alliance with us; and thereupon they ſued in the Court of 
Aur iralty, for reſtitution of their goods, Moor. 776, Paſch. 2 Jac, Waltham Mulgar. 
S. P. Mo. 786. Mich, 4 Jac. Lady Kue! v. Earl of Nottingham, —S. P. Poph. 143. Arg. cites 
31 E. 4. 6.—2 Roll. R. 27. Arg. S. P. 


5. A. and B. athrming themſclves to be ſervants to the deputy 
aulneger unpacked a parcel of drapery belonging to J. S. pre- 
tending to ſearch for certain ſtuffs called new drapery, and laid 
it in the dirt, whereby the goods became unſaleable. It wa 
agreed that if they as ſervantt to the deputy without his preceden 
appointment do ſcize the plaintiff's goods, and their maſter ap- 
proves the ſeizure, tho' they without his conſent abuſe the goods, yet 
their maſter is a treſpaſhor ab initis, And tho? the firſt ſeizure be 
admitted lawful, yet the abuſing makes the original ſeizure 
wrongiul, and treſpaſs lies; and tho' the maſter did not appoint 
or was privy to the abuſe, yet he ſhall anſwer damages, Lane. 
go Hill. 8 Jac. in the Exchequer. Gibſon's Caſe. 

Vent. 2355. 6. Servant driving unruly horſes in Lincoln's-Inn Fields to 


C. b 
— break them for the coach hurt a man paſlſing by, and caſe is 
„ | brought 


© -@ Aa os 


Maſter and Servant. 


brought againſt maſter (tho' abſent) and ſervant, and held 
good; for it ſhall be intended that the maſter ſent the ſervant 
to train the horſes. 2 Lev. 172. Trin, 28 Car. 2. B. R. Michel 
v. Alleſtrec. = 

7. If I command my ſervants to ds a lawful act, as in this caſe 
to pull dawn a little wooden houſe (wherein the plaintiff wwas and 
would not come out, and which was carried upon wheels into 
the land to trick the defendant out of poſſeſſion) and bid them 
take care they hurt not the 3 ; but in doing this my ſervants 
wound the plaintiff; in treſpais of aſſault and wounding I may 
plead not guilty, and give this in evidence; for that I was not 
guilty of the wounding, and the pulling down the houſe was a 
lawful act; per three J. Skin. 228. Hill. 36 & 37 Car. 2. B. R. 
Kingſton v. Booth. | 

8. The reaſon why a principal ſhall anſwer for his deputy is, 
becauſe as he as principal has power to put him in, ſo he has 
power to put him out, without ſhewing any cauſe; and that, tho 
he had expreſsly given him an efate for life in the deputation 3 
per Holt Ch. J. 12 Mod. 488, 489. and cites Hob. 13. and 
Mo. 856. 39 H. 6. 34. 

9. Tho' I am not bound by the act of a ſtranger in any caſe, 
by my ſervant doth any thing prejudicial to another it ſhall 

ind me, where it may be preſumed he aQts by my authority 
being about my bufineſs ; per Holt Ch. J. Cumb. 459. Mich. 
9 W. 3. B. R. in Caſe of 'Turberville v. Stamp. 

10. No maſter is chargeable with the acts of his ſervant but 
when he * adts in execution of the authority given by his maſter, and 
then the act of the ſervant is the act of the maſter. 1 Salk. 282. 
Mich. 10 W. 3. Middleton v. Fowler. 
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made there 
of the 
maſter. 


So that the 


maſter of a 


flageceachis 


not charge- 
able tor 


goods loſt 


by the driver, unleſs the maſter takes a price for the carriage of the goods. I Salk, 282.—— 


* Bridgm. 128. Arg. S. P. and judgment accordingly, in Caſe of Southern v. How. 
176. Hinde v. Wainman S. P. 


11. In an action on the cafe for a deceit the plaintiff ſet forth, 
that he bought ſeveral parcels of 2 Jenner ſilk, whereas it was 
another kind of filk z and that the defendant well knowing this deceit 
ſold it him for ....... ſilk. On trial it appeared that there was 
uo actual deceit in the defendant who was the merchant, but that 
it was in his factor beyond ſea ; and the doubt was, if this deceit 

ex charge the merchant? And Holt Ch. J. was of opinion, 
that the merchant was anſauerable for the deceit of his factor, tho? 
not criminaliter, yet civi/iter ; for ſeeing ſomebody mult be a 
loſer by this deceit, it is more reaſon that he who employs and 
puts a truſt and confidence in the deceiver ſhould be a loſer than 
a ſtranger; and thereupon the plaintiff had a verdict. 1 Salk. 
289. coram Holt Ch. J. at Niſi Prius. Hern v. Nichols. 

12. Maſter is liable for the neglect of his ſervant, but not for 
ay wilful wrong of him. 2 Salk. 441. Mich. 10 W. 3. Jones 

, v. Hart. | 


t Into another t ſail, I ſhall not be puniſted: otherwiſe it is where my cattle eſcape i 


Browal. 
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* As if my 


ſervant con- 
irary lo my 
will chaſe 

my + cait'e 
nto another's 
ſoil, Br. Treſpaſs, pl. 435 cites 13 H. 7. 15.—Se P. For he does this of his own wrong without 


any 


— —————————— ʒZà—iñᷣᷣ— — 


_ OaFer and Servant. 


any ſuch warrant from me. Arg. Poph. 143. cites S. C. For by the voluntary putting in of 
the beaſts there without my aſſent he gains a /pectal property fur the time, and to this purpoſe they 
are his beaſts. See Treipals | 2 pl. 1. eites 12 H. 7. Kell. 3. b.— 8. F. Arg. Hard, 31. 
$2 t he takes teil u here none it 4. Idid. cites 44 E. 3. 20.— Or ſets a dog on to bite a man. 
eie 33 H. 7. 15. D. 29. a 


(C) Maſter. 77 he ſhall be ſaid a Agger to be 


chargeable. 3 


1. B of a ſheriff ſerved an cvecution in breach of an in- 
junction, and finding money hid in the houſe carried it 

intiff at law was ordered to make ſatisfaction; 

h in allirmance of an order by Lord Nottingham. 

ich. 1683. Childerns v. Saxby. 

2 Mos. 321. 2, Zeder employs anther is anſwerable for him, and under- 

1 takes for his care to all that make uſe of him. 2 Salk. 440. 


S. C. & P. Mich. 1 W. & MI. B. R. in Cafe of Boſon v. Sandford. 


7 

— 12 

2 the __ 
Lord N 

” —— — 2 

CT Or Ad 4 Ort 


(D) Maſter, Bound by what As, or Conſent of 


Servant. 


Br. Contract 1. * HERE a BGailif knzmon, and who has ved to ſell kit 


b. pl. 21. 1 ; ; 
—— e maſjler's beaſts at market, ſells a hoſe of his moſters avithe 
—And if he ut ſpecial warrant, this is a good ſale. Br. Treſpaſs, pl. 245. 
(cages the cites 27 All. 5. 

beaſir of bis 

majler for corn wwEtich comes to the uſe of his maſter, this is good; ani treſpaſs does not lie for the 
after, nor car Ve retake them ; and becauſe he retook, therefore the other recovered againſt the 
maker by writ of treſpaſs. Br. Trefpaſs, pl. 245. cites 27 Aſſ. 5.—Br. Contract &c. pl. 21. cites 
$. C.—Br. Pledges, pl. 16. cites S. C. 


$9 where 2. An o/ſſumpfit of the ſervant by the appointment of the maſter, 


A . - . £ 1 8 7 * = 
ed. ſhall bind the maſter, and is his aſſumpſit. Godb. 361. 1 rin, 
for the 21 Jac. B. R. Seignior v. Wolmer.—Cites 27 Af. 
maſter, e: 
the maſter ſhall forbear tæ ſue &c. and ſball by ſuch a day driiver to the defendant the obligation, &c. 
and the deiendant promiſed to pay the money at ſuch a day; and the matter having notice thereof 
azrecth to it, it is now the promite of the matter ab initio, for it is included in his authority that he 
ſhould agree, compourid &c. and he hath power to make a promiſe; per Doderidge J. Codb. 301. 
Trig. 21 Jac. B. R. in Cafe of Seignior v. Wolmer. 


Br. Contra 3. If a ſervant of a mercer, draper, taverner, and ſuch like, 


Ac. pl. 38. <<: Ctr CON 
= 8. & 20h have authority to fell thoſe goods of his maſters, gives me 


but Brooke fill, cloth, or wine, it is good; for he has authority to tell. Br. 
—_— 8 Treſpaſs, pl. 295. cites 2 E. 4. 4. : 

ſavs, authority to ſell is no authority to give. —Comrary of the gift F anather ſervant ® who is 1 
epprinted to fell, Br. Freſpaſs, xl. 295. cites 2 E. 4. 4. * Ar a ſhepherd &c. Br. Con- 
Eact &c. pl. 33. cites S. C. 


F 313 J 4. An ejeAment brought for the manor of P. It was held per 
Cur. that the conſent of the ſervant in the abſence of him that 18 


po ſleſſed of the term, ſhall not of his majler of the prgegions 3 
CUU 


8. 
cei ve 
rec 
An 
mMone 
ceivi 
ſcem 
bills 
but t 
prac 
was c 
a ſtre 
woule 


poſed 
bill au 
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cauſe the ſervant has no intereſt in the land. Brownl. 133. 
Paſch. 7. Jac. Maſon v. Stretcher. 
5. If a ſervant /el/zth a horſe with warranty it is the ſale and S. P. and be- 


: cauſe it is 
contract of the maſter, but it is the warranty of the ſervant, unleſs dean 


the maſter giveth him authority to warrant it; for a warranty is of the fer- 
void which is not made and annexcd to the contract, but there vant it is 


it is the warranty of the ſervant, and the contract of the maſter; = 7 


but if the 1, Her do * agree tſito it after, it ſhall be faid that he ridge and 


did agree to it ab initio; per Doderidge J. Godb. 2 Trin. * 1 
2 0 270. 


21 Jac. B. R. in Caſe of Seignior v. Wolmer. in Ca 

Truſwell v. 
Middleton, cites 11 E. 4. * Ar where a ſervant doth a d{//ciſin to the uſe of his maſter, the 
matter not knowing of it, axd then the fervant makes a leaſe for years, and then the maſfter agrees, 
the maſter ſhall nat avoid the leaſe for years; for now he is in by reaſon of his agreement, ab 
initio ; per Doderidge |. Godb. 361, Trin. 21 Jac. B. R. in Cale of Se:giior v. Wolmer. 


6. Debter of the 20 promiſes the ſervant, if he will dif- 
charge the debt due to the maſter, that he will expend double 
the ſum for the benefit of the ſervant (the plaintiff); adjudged 
an illegal conſideration; for a ſervant cannot diſcharge a debt 
due to the maſter. 2 Lev. 161. Hill. 27 & 28 Car. 2. B. R. 

Harvey v. Gibbons. 

7. A. fent his ſervant to receive a gol. nete of B. g. went with 6 Mad. 36. 
the ſervant to C's ſhop, avho indo; fed off 501. from a note B. had a 
upon him, and gave A's ſervant a note of gol. un D. 4 glafmith, 38 
The next day the ſervant carried the note to Doh refuſed pay= C. became 
ment, and that day broke, Upon this the note was ſent back to C. © receiver 
who refuſed payment; whereupon the action was brought: It was 5 _ — 
held per Cur. 1. that this was money received by C. and Mod. 72. 
2. that the act of a ſervant ſhall 197 bind his maſter unleſs he afts OR * 
by authority e his maſter; and therefore if a m. aller ſends his ſer- 1 
vant to receive money, and the ſervant inſtead of money takes a Thorold v. 
bill, and che maſter, as foon as told thereof, difagrzes, he is Smich. 
not bound by this payment. But acgqrn2/cence, or any ſmall mat= 
ter, will be proof of the maſter's conlent, and that will make 
the act of the {crvant the ach of the maſter. 2 Salk. 442. Hill. 

2 Anne B R. Ward v. Evans. 

8. J. S. being indebtcd to A. 1 in ol. A. ſent bis ſervant to re- S. C. Hol' 
cerve the money, hi takes note of a goldfinith upon J. S. and gives oo 
receipt for the money; J. 5. breaks within a week after; 5 it was ed, not as 
inſiſted, that the fervant had uo authorigy to receive any thing but out of any 
meney, and conſequently could not diſcharge the debt upon re- her a 
ceiving the bill; and of this opinion Holt Ch. J. and Powel J. 
ſeemed to be, but that if the ſervant had at other times received 
bills for his maſter, it would be an authority to this purpoſe z 
but that this was 2 matter of evidence, being the conſtant 
practice of the world, and that upon A's afking his ſervant what 
was done, and he telling him he had received ſuch a note, it is 
a ſtrong preſumption thac A. approved of it, or elſe that he 
would have ſent it back again. And Holt at another day pro- 
poſed a new trial, w hether the fervant had power to receive a 
bill aud give a re eipt ? And this was agreed to; and he ſaid, that 

in 


7. — TEETER N N 


——— 
22 
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in this cafe the receipt of a ſervant that has power, is the receipt 
of the maſter. 11 Mod. 71. Paſch. 5 Ann. and ibid. 87. Trin. 
5 Ann. B. R. Sir Ch. Thorold v. Smith. 
In this Caſe 9. A. fert his ſervant (who had been uſed to tranſact affairs of 
32 or that nature far him) on Saturday morning with a note drawn on C. 
Wars ». With orders 79 get from C. either bank-bills or money and turn them 
Eos, and into exchequer notes; but the ſervant having other buſineſs of his 


een maſter's, and to ſave the going to C. gres to B. and gets of him a 
v. Warrs, * x f 
and of bank bill for C's nite, and inveſted it in exchequer nates, which he 


TroxoLtD brought to A. not letting him know but that he had gone to C. Upon 


1 the Monday following C. * the queſtion was, whether B. or 
main differ- A. ſhould bear the loſs? Parker Ch. J. who tried the cauſe was 


ence was firſt of opinion that the loſs ſhould fall upon B. becauſe the fer- 
odterved de. vant acted directly contrary ta his maſter's ordert; and B. by fur- 
(34 ] niſhing the ſervant with a bank bill, did the maſter no ſervice at 
that ix rb all; for had B. not done it, the ſervant muſt in obedience to 
cafeinotbing A's orders have gone and received the money himſelf from C. 
— and cited the Caſe of Ward v. Evaxs {ſupra}; but one of the 
@ in 7 jury informing his Lordthip that he took the practice to be other- 
cafe thenates wile, becauſe, whether a ſervant, who was uſed ty act upon the 
1 credit of his maſter, aubent againſt the orders of his maſter or not, 
of thoſ. Was a fait which could not be knzwn to a third perſon. His Lord- 
eaſes there ſhip quitted his opinion; and the matter being afterwards 
wo ch moved in B. R. by his direction, the Court were all of opinion 
there was that the maſter was chargeable, and he only. 10 Mod. 109. at 
cot in the Niſi Prius, Guildhall; and Mich. 11 Ann. B. K. Nickſon v. 


preſent caſe. : 
33 Brohan 
Caſe of Mos K and CLav rox was alſo cited, where the act of a ſervant, rbough out of place bund 


bis maſter by reaſon of the former credit given him in his matter's ſervice, the other not knowing 
that he waz diſcharged. Ivid. 110, 11.— For a ſervaat by tranſaing affair for bis maſter derives 
4 general authority and credit from him, which cannot be determined for a time by any particular 
erders or inſtructions; for none but the matter and tervant can be privy to them, and fo there could 
be no dealing with any but the maſter. 10 Med. ito. Mich. 11 Ann. B K. in Cafe of Nickſon v. 


Srat,an. 


10. An owner of land was bound by the agreement of his bailiſ 
or incloſfng a common, he having ac uieſced for 30 years. M. 5. 
Tab. cites March 1720. Tutton v. Wentworth. 


(E) What Act of the Servant ſhall be ſaid the A \ 


of the Maſter. 


1. DE by the ſervant, by the order and in the preſence of the 
maſter, of money &c. to another perſon is the —_—_— 
of the maſter, and not of the ſervant; per two Juſtices again 
one, and one doubting. Cro. J. 614. Trin. 40 Eliz. B. R. 
Hewer v. Bartholomew. 
2. Upon evidence the caſe was thus; A. had three ſeveral 
cloſcs, 1ft. arable, 2d. paſture, 3d. meadow; B. pretends a 


right to all, and enters, and makes a leaſe of all to try tl. e — 
| . ie 


for 
ite 
houſe 


ton j 
tete in 
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The ſervants of A. with carts about their maſter's buſineſs enter 
into one of the cloſes ; and by the Court that is an ejectment of 
all, altho' there be nt any proof of the command by their maſter. 
Noy. 77. Trin. 22 Jac. B. R. Cally v. Fiſh. 

3. A ſervant had power to dra bills of exchange in his maſter's 
name, and after is turned out of the ſervice ; per Holt, if he draws 
a bill in ſo little time after, that the world cannot take notice of 
his being out of ſervice, or if he were a long time out of his j 
ſcrvice, * that kept ſo ſecret that the <vsr/d cannot tale notice 10 
Hit, the bill in thoſe cafes ſhall bind the maſter. 12 Mod. 346. Wil 

Mich. 11 W. 3. ...... v. Harriſon. | WH 
4- M. Mildmay agent to the York Buildings Company, re- | 
ſiding in Scotland, drew a bill of exchange in favour of J. S. on 0 
their caſhier in London, which bill run thus : To J. B. Caſhier to N 
the Honourable Governor and Aſſiſtants of the Vork Buildings 
Company at their houſe in Wincheſter- ſtreet. Sir, pray pay 79 
S. or his order 2001. and place it to the account FA the Company 1 
or value received as per advice by your humble ſervant Charles 1 
Mildmay. The letter of advice referred to was directed to the 80 
Governor and Company informing them of the draught he had 
made upon Mr. J. B. in favour of J. S. (but it did not appear 10 [ 
be the uſual method of drawing bills on the Company ; F. B. accepted 
the bill generally, viz. Accepted by J. B. And it this acceptance | 
thould charge him in his own right ? was the queſtion z which | "_ 
was ſaved for the judgment of the Court, after a verdict at Niſi 6. 
Prius for the plaintiff; and it was reſolved it ſhould. 3 New. 
Abr. 563. cites Mich. 7 Geo. 2. in B. R. Thomas v. Biſhop. 


a 


1 r 


(F) Servant. Chargeab/e in what Caſes of Contract © 315 J 
by him. 


1. QErvant retains one to wwrk for his maſter in huſbandry ; 
debt does not lie againſt the ſervant upon this reteiner. 
Arg. 2 Roll. 77. cites 3 E. 4. 
2. So if one retein a carpenter for his maſter, to build a houſe Pu: if he 


for him, debt lies not againſt the ſervant ; for the reteiner was _ 2 | 


for his maſter, and it is in law the reteiner of his maſter. Ibid. , «ic for 

ites 9 Rep. 8. | bis maſier) 

| to bund a 
FT houſe for his maſter, there debt lies againſt the ſervant; for the reteiner was general; per Hauch- 


ton J. quod fuit conceſſum; and he thinks, if the record of Stursos's Cale was ſeen, that the 
tete inet was general, 2 Roll. R. 77. Hill. 16 Jac. B. R. in Cafe of Woodhouſe v. Brad ford. 


3. Maſter ſends his ſervant to a ſhop 7s buy goods, and he buys Het. 163. wh 
for his maſter, and makes not the contract in his own name. 7 2 i 
Per Richardſon Ch. J. and not denied, that the maſter ſhall be vant dog. I's 
charged and not the ſervant. Litt. R. 374. Trin. 7 Car. C. B. notexpreſ iy il 
Anon. cites 11 E. 4. 6. aprons. | 


ment, and 


Ve goods come to the maſter's uſe. D. 230, b. Marg, cites Mich. 6 Jac. B. R. Goodbaylic's Cale. 
4. It 
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4. If a maſter alrꝛuays gives his ſervant money to buy his markets 
with, it is good evidence to diſcharge the maſter in an action 
brought againit him for goods taken upon truſt by that ſervant, 
Per Glyn Ch. J. Trial per Pais 181. Mich. 1658 at Guildhall, 
Sir Thomas Rouſe's Caſe. | 

Abr. Equ. 5. B. a fervant was prevailed upon to beſpeak things for his 
3 34 maſter at A's ſhop, which he did accordingly, and took up things 
. 1 5 

The F A. for his con uſe alſs ; what A. ſold on the maſter's account 
Caſe was, Was regularly paid, except once at laſt, but «what B. bought on 
_ 3 ar His 0wn account was not accounted for in four years, and the accounts 
kw in an were kept ſeparate as to hat was for the maſter, and what for B. 
indebitatus and zuhauf monies had been paid as for the maſter's goods avere always 
1 Paid out of a particular find. The Court ſeemed to think that a 
raintt which ſervant's beſpeaking or fetching goods wichorut any particular pro- 
B. brought a 991/e of paying for them, docs not render him liable to pay for 
ee * them. Trevor ſaid it was a caſe of great conſequence, but of 
furmifing very little daubt; but becauſe of the noiſe and diſcourſe that 
that it was had been made about it, they ordered a maſter to ſtate it on the 
— books, anſwers, proofs, and pleadings, and then they would 
& was maſ- give direction for how much execution ſhould be taken out upon 
ter of the the judgment which had been obtained againſt B. at law for the 
1 t whole, and againſt which he came hither for relief. Trin. 1692. 
Yames IT. Ch. Prec. 45. Graham v. Stamper. 


ard that the 
g2td's awere for the 15 e ervants; and that it was the King's debt and not B's, and what be ated 


<y43 in relation to bis office, and not as a private perſon ; and that A. was to expect his money from 


the King, and not from B. The detendant pleaded the verdict and judgment &c. and demurred, . 


which was over-tuled, and A. ordered to anfwer, 2 Vern. 146. Trin. 1690. Graham v. 
Stamper. 


316 ] (G) Servant. Chargeable for what Damage done 
by him, 


1. IN debt upon bend againſt executors, conditioned or quiet 

enjoyment of lands ſold by the teſtator to the plaintiff; the 
breach aſligned was, that the teſtator had entered and cut down 
five trees, upon which they were at iſſue, and the jury found, 
that the teſtator's ſervant by his command entered and cut &c. in 
his faid maſter*s preſence. The Court held, that the condition 


was broken, and that the maſter was the principal treſpaſſer. Y, 


Le. 157. pl. 223. and 4 Le. 123. pl. 299. S. C. Mich. 31 Eliz. 
C. B. Seaman v. Browning. | 
2. A ſervant takes ſheep by command of his maſler (who ſup- 
poſed he had a property in them), and puts them into his maſter's 
_ grounds, and J. S. claiming a property in them alſo demanded 
the ſheep of the ſervant, and upon his refuſal to deliver them, 
J. S. brought trover againſt the ſervant. As to this it was re- 
ſolv'd, that the action will not lie againſt the ſervant ; for it be- 
ing in obedience to his maſter's commands, the ſervant ſhall be 
excus'd, tho' the maſter had no title. And Scroggs J. ſaid, that 


this rule will extend to all caſes, where the maller's command 1s 
| not 
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ot to do an apparent wrong. For if the maſter's caſe depended 
upon a ti tle, be it true or not, it is enough to excuſe the ſer- 
vant z and it would be miſchievous, if the ſervant upon all oc- 
caſions mult be fatished of his maiter's right and title before he 
obey his commands. 2 Mod. 242. Trin. 29 Car. 2. C. B. 
Mires v. Solebay. 
3. The warrant of no man, not even of the King himſelf, 

can excuſe the doing an illegal act; for though the commanders 

are treſpaſſers, fo alſo are the perions that do the fact. 3 Lev. 

352. Arg. in Caſe of Sands v. Child. 
4. A ſervant or deputy, quatenus ſuch, cannot be brag Ar if a bai- 
for neglect, but the principal only thall be charged for it; but 2 
for a misfeazance, an action will lie agaiuſt a ſervant or ee from the 
but not quatenus a deputy or fery ant, but as a 200 ng leer, _ "x 


per Holt Ch. J. 12 Mod. 488. Patch. 13 W. 3. in Caſe ot ur 


Lane v. Cotton. his priſoner 
dy neglect 
to <ſcape, the ſheriff ſhall be charged for it, and not the bailitf; 3% if the bailiff turn the priſener 
4e, the action may be brought againtt the bailiff hlriſelf, for then he is a Kind of a wrong-doer 
or reſcuer, and it will te againtt any ot oe that will reſcue in like manner; and for this diverſity 
cies 1 Le. 146. Cro. 175. 142. 41 Ed. 3. 12. 1 Roll. 78. which is not ate reported, but the infes 


reace may be well made from it. Per TI Ch. J. 1s Mod. 488. and cited the above books. 


5 A ſea captain in the Afri cn Comf any S ſervice 2 ea a ſhip 
trading on the coaſt of Guinea. She was condemned as prize, 
and her cargo accounted for to the Company. 19 YEArs alter- 
wards a freighter brought trover againit the executor of the cap- 
tain, and recovered 2500 ö. damage S. Ihe executor brought a 
bill againſt the freighter and the company, but was diſmiſſed a$ 
to the freighter, becauſe the exc cutor might! have defended him- 
ſelf at Law 3; but the company was dec reed to ind. unnify the exe- 
cutor, and the freighter to proſec ute the derree in the executor's name. 
And tho? the captain had recetved 5091. for his ſervice from the 
company, yet the executor Was t to jd or abate, that be- 
ing only a gratuity to him, he acting only as their ſervant or 
agent, and the quantum of the damage mult be the ſame as was 
recovered againſt the executor at law, becauſe they might have 
defended the trial. Trin. 1703. Ch. Prec. 221. Langdon 
executor of Dickinſon v. the Africa: Company and Dockwray. 
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Th A Servant may juſtify in defence of his maſter, But he can- Maſter eaa 


not juſtity a b. e 777 defe Net OL the goods of his maſter; 3 — 


per Powel J. 2 Lutw. 1483. Hill. 11 W. 3. Shingleton v. defence of bis 


Smith, ſervant, tho? 
lervant may 
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(1) Combellble ts ſerve. No. And who ſhall be 
ſaid Labourers ww1thin the Statute. 


I. I N falſe impriſonment the defendant juſtified, becauſe the plains 
tiff was vagrant, and F. N. complained for want of a ſervant, 

and he required him to ſerve, and he would not, by which he put 
him into the ſtocks &c. and the plaintiff ſaid, that he had a houſe and 
tw» acres of land and chattels, five fheep, 10 cows &c. to the value 
4 20 J. to be occupied, judgment &c. and the defendant ſaid that 
e had only one cow, and no land, and [7 not ſufficient to be occupied, 


and the other that he had ſufficient chattels to be occupied, Priſt, 


and the others e contra. Br. Laborers, pl. 14. cites 47 E. 3. 18. 

1 2. Treſpaſs upon the ſtatute of labourers againft a chaplain, 

"70. cies becauſe he covenanted to be the plaintiff's ſteward and chaplain 
pl. 10. cites « p 

46 E. 3. 14. parochial of ſuch a church, and departed &c. And as to being ſtew- 

——action ard it was adjudged that it well lay; contrary of being a chaplain 


the ſta- . 1 I 
che of 12. parochial; for this is not a common labourer or artificer, but it 


KP. Br. 


bourers does is a ſervant of God, and therefore of this he was diſcharged, 


not lie a- 


| quod nota. Br. Laborers, pl. 16. cites 50 E. 3. 13. 
gainit a | | 
chaplain ; per Cur. for it is intended that he has wherewithal to live upon, and is not always diſ- 


poled to celebrate divine ſervice. Ibis. pl. 47. cites 10 H. 6. 8. 


3. If a carpenter be retained to make a houſe, ae upon the 
ſtatute of labourers lies againſt him if he does not do it; for he 
1s an artificer. Br. Laborers, pl. 3. cites 2 H. 4. 3. | 

4. Action was brought upon the ſtatute of labourers againſt a 
little girl of the age of 10 years upon retainer and departure, and 
the plaintiff counted againſt her; and the defendant ſaid, that 
ſhe is not of the age of 10 years, judgment &c. And becauſe it 
appeared to the Court by inſpection, that the was not of the age 
to make a covenant, therefore the writ abated by award; for per 
Rickhill, ſhe is not of age to bind herſelf by covenant ante annos 
nubiles, viz. 12 years; quod nota. Br, Laborers, pl. 19. cites 
- . Py | i 

5. Action upon the ſtatute of labourers anno 23 E. 3. I. which 
is, that <vhoever ig able in body ought to ſerve; and per Hank, an 


infant of 12 years retained ought to ſerve, and yet iſſue was taken 
ears only at the time of his de- 


r. Laborers, pl. 20. 


| Infant or 
feme of the 


age of 12 
years ſhall 


be bound by if the infant was of the age of 12 


* parture out of ſervice or not; quod nota, 


in huſband- Cites 7 H. 4. 5. 


Br. La- | 
— pl. 51. cites F. N. B. fol, 168.—S. P. But where an infant of 10 years eld was ſued upon 


the ſtatute he was diſcharged of the action; yet per Hankford, a writ lies againſt a ſtranger that takes 
- bim, Ha. F. N. B. [168] (D) in the Notes (b) cites 2 H. 4. 18. 


5 6. Receiver takes 405. per ann. brought action thereof; the 
{ 318 ] defendant demurr'd, becauſe it is more than is given -; the ſta- 
tute of labourers, et non allocatur; the reaſon is, becauſe it is out 


of the flatule, as it ſeems. Br. Laborers, pl. 50. cites 11 H. + 0. 
| | 7. One 


land; ; 
and /ea, 
vefſes of 
of one 2 
ſaid, or 
571 17 
mited 55 
r their 
neſſes, 01 
head off 
to perfor, 
©mmitm, 
'wo burg 
Power to 
thought „ 
S. 7. 1 
beine in 
Vol. 
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7. One may be conſtrained by the ſtatute 20 ſerve, Put not to be And if a 


an apprentice. Br. Laborers, pl. 30. cites 21 H. 6. 33. 


man be re. 
tained in 
ſervice, an1 


gees wandering abroad out of his ſervice, another man may compel! bim to ſerve him &c, becauſe he 


is out of ſervice. F. N. B. [168.] (C). 


8. Artificer, carpenter, taylor, ſboemaber & c. ſhall not be com- 
pelled to ſerve by the ſtatute of huſbandry; contrary of ſervants 
of huſbandry, and therefore of the ſalary of the one the maſter 
may wage his law, contrary of the other. Br. Laborers, pl. 38. 
cites 36 H. 6. 14. 


But if a car. 
penter, tay- 
lor, hoe ma- 
ker, or ſuch 
like artificer 
will be re- 
tained in 

ſervices, and 


departs, action lies of the departure, tho' they ſhall not be compelled to ſerve; for the firft article of 


the ſtatute of labourets compe!s ſervants of huſbandry to ſerve, and the 24 article is, that if a 


retained in ſervice depart, action ſhall lie of the departure. Br. l.abcrers, pl. 36. cites 38 H. 6. 14. 


9. A ſervant ſhall be compelled to ſerve in 2 in the place 
where he ſerved in the winter before, and * Lords of vills, and Juſtices 
of Peace may command wvagrants to prijon who will not ſerve. Br. 


Laborers, pl. 51. cites F. N. B. 168. 


58. P. and may command the gaoler to ſet him at liberty without any other writ. 


10. He, who has not ſufficient lands of his own to occupy, ſhall be 
compelled to ferve. F. N. B. [168.] (I). 


11. Baron and fems all be bound by their covenant to ſerve. 


Br. Laborers, pl. 51. cites F. N. B. fol. 168. 

12. A gentle y his covenant ſhall be bound to ſerve, tho' he 
were not compellable. And an action will lie againſt them for 
departing from their ſervice, by reaſon of the covenant. F. N. B. 
[168.] (E). 


ſpecial. Ibid. in the notes there (c) gites 


13. By 5 Eliz. cap. 4. .. 4. Every perſon unmarried, or under 
ihe age of 30 years thy) married, having been brought up in any of the 
arts mentioned in this act by the ſpace of 3 years, and not worth in 
lands 405. per ann. or in goods 10l. and jo allowed under the hands 
and ſeals of two juſtices of peace, the head officer, or tao diſcreet bur- 
geſſes of the place where the party fo brought up hath lived by the ſpace 
ef one awhele year, not already retained in huſbandry, the arts above- 
ſaid, or any other art or fr: 4 or in any ſervice upon requeſt of any 

on uſing the ſame art, fhall uit refuſe to ſerve for the wages li- 
mited by the flatute ; and being fo retained, Mall nat depart from his 
ir their ſervice without one quarter; warning before taus lawful ⁊vit- 
nefſes, or ſome lawful cauſe ta be proved before one juſtice of peace, or 
bead officer, in pain of impriſonment without bail; but upon ſubmiſſion 
ta perform the ſervice, they ſhall be enlarged without fers; which 
commitment and inlargement two juſtices of peace, the head cer, or 
two burgeſſes as aforeſaid, unto whom complaint ſhall be made, have 
power to command, as in their diſcretians upen due prof fhail be 
thought fit. 

S. 7. Every perſon between the age of 12 and 69 net olready re- 
tained in any ſervice, nor imployed about huſbandry, mines, glaſs, 


Vol. XV. D d coat, 


F. M8 
[163] (A) 
and fee the 
writ chere 
to that pur. 
oſe. 


F. N. B. (B). 


Soof a chap- 
lain, carpen- 
ter, Ec. 
Ibid. But 
the count 
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11 H. 4. 33. 
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cral, fiſhing, ſailing, proviſion of grain or meal for Londen, nor 


geniizmen born, ner ſebelar in any univerſity or ſchool, ner worth 
405. per ann. in lands, or 101. in goxds, ner having a father, nie- 
ther or other anceſtor {wvheſe heir he ig) worth 101. per ann. in lands, 
or 407. in gots, fhail be compelled ts ſerve in huſbandry, and ſhall 
net depart that ſervice, otherwije than as is before limited, upon pain 
abet expretſed. | 

L 319 J S. 24. Every unmarried woman, fit to ſerve, bring above 12 years 
old, and under yo, ſhall by Tus juſtices of peace, a chief officer, or 
two burgeſſei, be crnipellable to ſerve for convenient time and wages, 
in pain of empriſorment. | | 


(I. 2) Retainer, What within the Statute. 


Burwberebe 1. R Ecainer for one year ani {7 fran year to year taking for his ſalum 
as in the fiatute is a good retainer ; and if he ſerves for d 
years upon {uch retainer he {hall have action for his ſalary, and 


is retained 
fer gre year, 
axd coxti- 


mes for 8 be cannid depart without aſcinubie warning. Br. Laborers, pl. 36. 


or to years, 2 | 

2 » CItES 38 H. 6. 14. 
ax ihe FA 38 H 4 
retainer tui ſerve for all, and is only one retainer, and ts within the caſe of the ſtatute for 21 the 
years. I>id. 


2. Retainer for 40 days, or 7: ſerve at all times when required, 
is no retainer according to the ſtatute, but a covenant, if it be 
by deed ; and without deed it is void. F. N. B. [168.] (F.). 
Co. r 3. It a man retains cue and ſays nit for how long he fhall ſerve 
1 him, he Nall ferve him for a year ; for that is a retainer accord- 
pi. <1. cies Ing to the itature. F. N. B. (108 ](H) cites 9 Ii. 6. 7. 11 H. 4. 
8. C. 44-43 „3. 27 32- 
As If ane u it uet to Dove any ſervant retains another to ſerre 
him &c. the retainer is void. F. N. B. {1:63 J (H). 
1544. Tate 5. A retainer for 2205 er three years is good. F. N. B. [ 168.) (K. 


notes there 
( iays it is doubted, if 2 retainer for more than 2 year be within the ſtatute, and cites 29 E. 3.27 


6. A retainer by the 4vife is not within the ſtatute. F. N. U. 


(168.] (Q. 


() Inter ſe. Power of the Maſter over the Sen N. 


211. W HERE a man has a ward or * ſervant retained who de- 
1 parts from him, he cannot take them and bring then 
vice withour back by force, nor put his hands upon them to bring them back, but 
requeſt made he may require them &c. and they refuſe he ſhall have his dell; 


3 per Cur. Br. Treſpaſs, pl. 225. cites 38 H. 6. 25. 


Lborersz, * 
pl. 26. cities 21 H. 6. 9. —— Pr. Addon ſur le Caſe, pl. 55. cites S. C.- Br. Notice, pl. 4. cite. 


5. Ii e ſewrt be drauna say, the maſter may re-apprebend bim, and keep bin in pit! 
of Sim. F. N. B. [168.]{P). 0 
4 5 2. Is 


bm I oy wy oo Ma 


bl 


dep: 
pl. 2 

2. 
not | 


ough 
maſter 


for if h 
for the 
tions, f 


cauſes 


F. N. 


4. 
depart 


22. an 


5. J 
ſerve, 


CL E. 3. 4 


ary EE 
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| | 8 
2, In treſpaſs it was doubted if the mater may /rike Bis ab & man 29 | 
prentice by avay of correction, or ſhall be put to writ of coyenant z pos 4 — 1 
quzre of correction father ſervants within age. Br. Treſpats, in. "ce as i ö 
b pl. 349. cites 21 E. 4. 6. 1 | | 
| he is apprentic: as ia another vill, ard may beat him vice for one and the ſame Huce; for it may | 
be that the firit beating is not ſufficient tor the offence ; per Fairfax J. but Spilman e contra. 14 
Ibid. pl. 353. cites 21 E. 4. 53. '$ 
] 1 
3. A man may keep his ſervant from going to a conxenticle, 13 
or an alehouſe ; per two J. 2 Mod. 167. Hill. 28 & 29 Car. 2. | 1 
C. B. Anon. | 
4. A ſteward had writings and evidences, and alfo a con- | 
ſiderable ſum of money in his trunk, which his lord ſeiſed upon | 
pretence of the fteward's being much indebted tb him; but the ii 
Court ordered all to be reſtored; for tho' tae defendant might 8 
be greatly indebted to his lord, yet he cannot levy his own debt by | 320 J 4 
ſciſiug violently the gecdt of his flexward. Vern. 32, 33. Hill. 1688. 1 
/ Counteſs of Plymouth v. Bladon. 
; 5. A man may fury juſtiſy the detaining of bis /orwant that it 


taking away his got; per Cur. 2 Vern. 33. in Calc of Counteſs 
of Plymouth v. Bladon. 


„ (L) Diſcharge of Servant &c. from his Service. 
e How, and what amounts to it, or ſhall be good 


Cauſe of Departure. 


6 1 
h 4 : 

; I, * H E maſter cannot diſcharge his ſervant within the time, | 
F unleſs he has agreed toit; no more than the ſervant can | 
4 depart without the agreement of the maſter. Br. Labourers, 7 

pl. 27. cites 19 H. 6. 30. ry 1 
1 2. Diicharge of an apprentice by parol is not g 9%; for he can- But a fer- ; 
1 * 8 27 4 6 L — 45 ; Vant may bs | : 

not be an apprentice but by writing, and therefore the diſcharge {2 
7 ought to be by writing. Br. Labourers, pl. 30. cites 21 H. 6. 33+ by parol ; as 

: where the 
Þ, maſter ſays, that he ball ſerve him no langen for he cannot ſerve againſt the will of his maſter; 1 
tor if he ſerves him, the other ſhall find him meat and drink. But the ſervant ſhall have his falary in 

for the time which he has ſerv'd. Br. Labourers, pl. 38. cites 6 E. 4. 2. —S, P. Br. Condi 1 

tions, pl. 144. cites 22 E. 4. 28. | 1g 
Battery by the maſter, or licence of the maſter, are good F168 'T) | 
a0t he 17 . 

cauſes for the ſervant to depart. Br. Labourers, pl. 51. cites Li ** 

F. N. B. 168. | tery oy the | 
de- mia ſlar s wife, F. N. B. 1631 ).—Br. Labcurers, pl. 51. 8. Þ. ! 
n 
but 4. Keeping a. ſervant fam meat and drink is good cauſe of ke. 1 | 
mr departure from his ſervice. F. N. B. [168] (L) cites 39 E. 3. pfl 57 


22. and 6 E. 4. p 
: 5. If a feme ſervant marries, yet it ſcems that ſte ought to _ 2 the fl 
zin | | notes there l 
erve. F. N. B. L168] (NJ. (a) ſays, lee ll 
contra, per Cur. 11 H. 4. 12. that it is not lawful to take her during the eſpouuls, aud alſo cites is 
ff 4% E. 3. Bar. 214. 7 R. 2. 'Lrclpals 2906s l 
D d 2 6. If | 
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6. If huſband aud wife are retain'd in ſervice during their mays 
riage, &c. an action lies againſt them if they depart from their 
ſervice. F. N. B. [168] (O) cites 46 E. 3. Bar. 214. 
Becauſe the 7. If a man retains a ſervant by 40 days, and another retains 
firſt retainer him for a year within the 40 days, the firſt retainer is by this 


was not ac- |. . 
cording to diſcharged. Br. Labourers, pl. 5 1. cites F. N. B. 168. : 
the ſtatute. l 
F. N. B. C168] (F). 

bat 


(M) Inter ſe. Aciians by the Maſter againſt the ou! 


Servant, for neglecting or refuſing to do his Ser- have 

vice &c. ba 

171 F one retain a ſervant for a year, and commands him to do 7 

his buſmeſs, and he refu/e, tis a good plea in action of mo 

debt for is ſalary for the maiter to ſay that he required him t * 

do bis buſineſs, and he refuſed; per Hales: J. No. 10. pl. 36. * 

Trin. 3 E. 6. Anon. | | be 

2. If a ſpecial fervant, as a baily or a ſteward, mybehave him- 8 

ſelf in a thing which belongs ts his charge; without any ſpecial per 

truſt, an actian ſur cafe lies. But a genera! ſervaut is to do and 1 
execute all lawful commands, and againſt this general ſervant, and 
if his maſter commands him to do ſuch a thing, and he doth it uſe, 

not, an action on the caſe lieth, but yet this is with this diverſity, Car. 

L 321 } ſcilicet, if the mafter commands him te do <vhat is conveniently in i ther 

power, or otherwiſe not; and therefore if J command my ſervant mani 

to pay 100. at York, and give him no money to hire a horte, thori 

an action lies not for his not doing this command, but if I fur- authe 

niſh him with ability to do it, and he does it not, an aCtion well authg 


Les againſt him; per Tanfield Ch. B. Lane 67. Trin. 7 Jac. in C. B. 
Caſe of Leviſon v. Kirk. . 


3. In caſe by a currier againſt his ſervant for laſeng god E. oe : 
exception was taken that this action lies not, except it afpes# t his t 
that the carrier bud received damage by being ſued ; for this aCtiou were in 
lies only in reſpect of the damage the maſter ſuſtained, and cite 
Cro. EL 53. 461. Cro. Car. 187. contra. Twas further objected, 4. 
that if this action lies, the defendanr might be 74vics charged, i. c. 401. 
—_ maſler and by the owner. But Holt Ch. J. contra unc obiger 

re be an afual convenſien; for the owner of the good 20 nti 


action againſt the ſervant only in caſe of a converſion. And the of the 


maſter has a ſpecial property and may maintain trover; and tis ule, b 
maſter is liable to the owner, by reaſon he was intruſted by hin. in the 
Beſides there ought to be a negligence ſhewn in the ſervant, d E. 638 
make him liable to this action; tor this amounts only to a bailmen cauſ 
of goods, where if thieves break in and ſteal them, he ſhall nat 5. 1 
anſwer for it. And judgment nifi within three days. 11 Mod. comma 
135. Trin. 6 Ann. B. R. Savage v. Walthew. io drar 

| the doi 

is a bre. 


07 U 


Walter and Servant. 


(M. 2) Inter fe. Actions by the Maſter againſt 
the Servant for defrauding or ſteuling from him. 


l. 1 F butler or /hepard ſteal theep or plate, this was felony at The ſervant 
common law. But it one deliver a thing to his ſervant to — W 

. — 1 "I + c. has nee 

bail over, and he efloign it, this is not felony, becauſe he has ther general 
ſpecial property on which he may maintain treſpaſs on the taking nor fpecial 
promerty in 


out of his poticihon. Mo. 248. pl. 392. the goods, 


and he ſhall 
have no action of treſpafs if they are taken away; but if he take them treſpaſs lies againit him, and 
it he embezil them 'tis telony ; per Anderion Ch. J. Geoldtb, 72. Snagg v. Bloſs.-Ow. 52. 
Mich. 29 & zo Eliz, Bloſs v. Holman. 


2. 21 H. 8. cap. 7./. 1. enacts, That jervants to whom jeavels, Made perpe · 
money or goods by their maſters jhail be delivered ta keep, and with- = of = 
drawing with the faid jexvels Sc. to the intent to ſteal the ſame, or " 
embeziling the fame with a piis paſe to fleal, to the value of 40 8. ſhall 
be guilty of felony. 

S. 2. Provided that this af? extend nat to any apprentice, or any 
perſon within the age of 18 years. 

3. If a ſervant is employed by his maſter to ſell goods in his ſhop, S. P. For 
and the ſervant carries them away and converts them to his own be _ * 
uſe, treſpaſs * vi & armis lies for the maſter againſt him; per 3 2 
Cur. for he has not any intereſt, poſſeſſion or other thing in vant, and 
them, and therefore if he intermeddles with them in any other Was — * 
manner, than by uttering of them by ſale, according to the au- oe — 
thority to him committed, he is a treſpaſſor; for he hath not any And Ander- 


authority to carry the wares out of the ſhop unſold; but all his on fed. at 


authority is within the ſhop. 1 Le. 87, 88. Mich. 29 & 30 Eliz. 83 _ 
C. B. Gloſſe v. Hayman. ſervant has 
neither a ge- 


zeral or ſpecial property, treſpaſ lies; but that it is otherwiſe of a bailee. Mo. 248. pl. 392. 
Mich, 29 Eliz. Anon. but ſeems tobe S. C.— “ Where a ſervant runs away with goods committed 
to his truſt above 4071. the in4ictment is vi & armis, tho” properly it cannot be faid fo becauſe they 
were in his cuſtody. Cro. Cai. 378. per Cro. J. Alg. Mich. 10 Car, B. R. 


4. T rover and conver/icn by the maſter againſt the ſervant for [ 322 ] 
42 1, received for goods of the maſter's by the ſervant; it was 
obizsted that trover will not lie for money; but judgment for the 

ntiff; becauſe the poſſeſſion of the ſervant was the ps/c/ion 
of the maſter, and when the ſervant converts this to his own 
ute, by this the matter 4% the property, and is alſo a converſion 
in the ſervant. Ow. 131. 43 Eliz. Hall v. Wood.—S.P. Cro. o 


E. 638 * Holiday v. Hicks. Ibid. 661. Judgment reverled, S. c. cited 
becauſe trover lies not for money, unleſs it be in a bagg. as adjudged, 


5. Tho! an action does not lie for a breach of his maſter's A where 


command, yet if the ſervant does an act falſs & fraudulenter — 


to draw his maſter into danger, an action well lies, viz. for a matter 
the doing of any thing which either the law prohibits, er which gains tis 


; . ; | . ervant, in 
is a breach of truſt; and were the law otherwiſe, every one that „nich be 


D d 3 | makes 


W — he: 
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2 re/yhit makes a charter party mult neceſſary be liable, and at the mercy 
of all the feamen and paſſengers. Per Cur. Sid. 299. Mich. 
c 


9 . Of CIS 


* 
= * > * 
e ey v. Puſ 
era 1 2 18 Care 2. B. R. in Caſe ot Hu! ley V. U v. 
. +» % * * 
27 7 * 
. 46 #1 V1 . 
”- . * * 89 y . Find 7 „* 
Ergleru: India, and that be ner any of Ut ſervants Huld bring ham 1-nce any cala &e. that 
je retained the detencant in Eis ſervice for this voyage, an atyualirted | with his aid covenants 
2:4 de ads tor 4 OTMLancey Ad ill ite iaten ain io make the fit!. erteilt &c. did failo & 
fraudulentcr erg from India to England in the ſaid ſhip cerziu call cots; aſter verdict tor th 
laiutitf it was mov'd in arreſt of judgment, but the Court gave judgment tor the plaint: if, for the 
I I — * 811 9 * Y : 1 15 N 7 13 a Toy 51 
1e Aeli! e. —— 29 . Mich. 18 Cat. PE I}. . 1 1 V. | as the 


6. A fervant or journeyman imployed to ſell goods and re- 
ceire money for his maſter's uſe ſe!ls a conſiderable quantity, 
and receives 168 guinéas ior his m-. cr, and goes away with 150 
he time of his diſcharge, and Jays the 10 in a private place in 
the chamber where he lay, and aſcer being diſcharged his maſter's 
houte and fervice, he in the night time breaks open the houſe 

a he 10 guincas o hid; upon a ſpecial verdict this was 
held no bu 85 y; for that the taking the money was not ſe— 
lony; for the n rich t it was his maſter's money, yet it was in 
his poſſeſſion; and the arit original act is no ſelony; and if he 
had laid it under ground in the garden, and afterwards come 
and took it away, th would ave been no clony; per Wright, 
Herbert, Atkins, Pow * and * It, &c. Show. 53. Arg. cited 
as fo | eld at Eaſter! Selhons 1687, 


(NJ) * Of the Old Statutes, and 5 El. 4. 
And Attims hai and Ilse; At Common Law 
and by Statute, 


's 


wh Debt 2 5, 34 Z. 3. Tit nceorded iu * ent tarliament, that PUR _ 
cht a- 2 

: 5 

i 

i 

pA 

c 


inte, except the pecumar pine, roo mon tþ is accorded, 


wie; the her the lab vers ſhall net bo puniſhed by fine and | ranfome. Aud it 
aint: it 


mit „ „90 tute of labourer old times made e ſhall } rand ina 


{4 
++ 
($4 


—— ® 45 aljer tcd, that the fart } Fatuit 74 /hall l ve enforced i 1 priniſhment of la- 
ie required beurers in the Vorm. ale „g, that is t: /ay, That the Lords of toon 


rn 


A. wid J. may take aud: irie 1 them by 15 days if they «vill nat guflify them— 
were 
ow 40 fe res; aun tt (irt to 1 71. Jenn 75 the tiext £07 aff there ts abide till they 


year, and will jilft! ifs them by "the form of the ſiatute, ant that i! ' ſheriff, japlar, 


_, or Der * miniſter ſholl net let them is mainprize ner bail, and if 
ney re! ule : 
e dh be ſhall py ts {he Nins i 07. and ty the party 100. ner that th: 


to ier im, 


by witch foerifſs a. lar er other in in iſter, 27 il l1he an y fee ner perterage of 


they were {ij 5: by. nor at Pls « ent, Ty, ner at Dis wang g cut 2 77¹ the fame pain. 


Arreited by 3 ; 
as, Abd vat as cell carponters and maſyns be 78 Ic 5 this erdinanc? 
bs 8 , f 7 7 2 3 I _— 4 
ble of the As al, ether lube - apts S127 vamiits and ariijft WIT, And that the Carpe 1. 
* N de- 17S ans Ji tat 4 Fo 7 2 encefort th Ti Jes by NY day, ant nol by the 

Iwered to 


the defend- Weeks mncr iti et ber HICMICF Aud th al ihe ht ef mid; ters o care, Meri 
[ 323 * c1:d 777 hs i he 44. by the day, and tht ; the EIS 340 TH 2d. CC. — 
ant, balliff ing as ti be worth, And that all alliunces and ons ns of maſons and 


of the vill, carpentert, and congregations, chapters, PrOMRANCES, and * e be- 


Whofulteted - we ; | | : 
them to ge, i them wade, ar ts te made, ſhall be from henceferth v _ 
aw 


mak 


the | 
Juſt 
lg t/ 
4 
for 
bore 


the o 
Pl. 1 


ha? 
dcec 
forn 
bore 
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wholly tc fo that every mM: fo „ and carpenter, of what condition 
he be, Mall be compelle by his mater to ahom he reli, to do every 
zur that ts him prrtaineth 10 PY ar fre % 2 or f rough , Plone. 

Aud alſo every carp ier in his 4 4 it Hall be e 2 
every lord or e , to make bargain, and vernant of their 20 ＋ in 
1 ee, h 2080 urers and ar 7 ier nt, when pleaſe thei /o that 
70 ey perform ſuch warts mm and l 70 / th 7 according to the bargain 


wo covenant with 96 571 Pres „made. 


323 


by which 
Acton ace 
crued; and 
per Kuiver' 
Ci. J. the 
#F- tate 1s 
irrended of 
m:nijier of 
the King; 
and becauſe 
the plaiutiff 
has not 


counted that the defendant is bailiffof the King, therefore ill; for a bailiff of a Lord of x manor, 
and who to him ſhall reader account, cannot fe: ve procets &c. and Yet the detendant palſed over, and 
ſaid that the couttable did not geliver chem; Priſt, and the other e contra. Br. Labourers, Pl. 34. 


6 05 37 E, 3.1 


34 E. 3. cop. 10. Iiem, of labourers and art ificers, that ab- 
Ge ale out of their ſervices in another town or anther county, the 
party ſhall have the ful before the Jujl: om” and that the ſheriff take 
him at the jir jt day, . d in the ſtatute, if he be found, and 
d; of him execution as afore is faid, and 1 if he return, that bets not 
found, he fhall have an exigend at the firſt day, and the ſame purſue 
"till he be outlawed, and after the gutl. reory 2 art of the fame fuffices 
ſpall be ſent ie every ſheriff of England, that the party wit! fue to tabe 
bim, and lo ſend him t- the fher i of the county where he is outlanved, 
and when he Hall be there brought, he ſhall have there unprifoument 
till be avill puſtify himſelf, an d "ba e made gree to the party, and ne- 
verthelefs for ay Ifity he ſhall be burnt in the forehead with an iran 
made and formed to this letter F. in ++ 7 I if the party 
grieved the fame will fue. But this pain of buruing _ ſhall be put in 
reſpite till Saint Michael next enſiing, and then not executed, unleſs 
it be by the advice of the juſtices. Aud the iron ſhall ab pide in the 
cuſtody of the ſheriff. And that the feriff and fome bailiff of the 
franchiſe be attend! ng to the plaintiff ta put this ordinance in execution 
un the pain afereſ:id. And that us labourer, ſervant, nor artificer 
foal take no manner of wages the ” feflival days. 
+ 34 &« 3. %. IT, Item, if any tabown er, fervant or artificer, 
4505 ut himfe If i in any city or bg rough, and the party plaintiff come to 
the mayor and bail , aud requare delivery of his fervant, they bell 
make him delivery without delay. Aud if they refuſe ts de the fame, 
the party ſhall have his ſuit againſt the mayor and bailiffs before the 
juſtices 5 Tabourers. Aud if the * be the 'reoj "altuinted, they ſhall pay 


P 4% ing 10l. and to the party 1004. 


4. Action upon the ſtatute of labourers does not lie againſt tav9 
for departure &c. for he thall have ſeveral actions. Br. La- 
borers, pl. 12. cites 47 E. 3. 16, 


S. P. For 
the retainer 
of one is 
not the re- 
tainer of 


the other; nor is the departure of the one the departure of the other. Br. Joinder in Acton, 


pl. 15. cites S. C. 


5. If a labourer be retained ts ſerve for term of life, he ſhall not 
have action of debt againſt the executors of his maſter without 
deed ; for the Ratute docs not compel him to ſerve in ſuch 
form; contra if he had been retained fer one year. Br. La- 


boxers, pl 44. cites 2 II. 4. 15. 
; D d & 8. In 
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Action 
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. 33. ches 
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Br. Aftion 


fur le Caſc, 


p! 


55. cites 
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8. In treſpaſs it was agreed, that at common law, if a man had 


talen my ſervant from me, treſbaſs lay vi & armis; but if he had 
frecared the ſervant to depart, which he did accordingly, and he 


retained him, ar if be had departed of his own head, and ancther. 


had retaincd him P1970 of the fert retainer, action lay not at the 
common law vi & armis, but it lay upon the , upon the de- 
parture by procurement; and in the 3d caſe where he departs 
without procurement, and was retain'd, caſe did not lie at the 
common law, and therefore was the ſtatute of labourers made, 
which gave action in thoſe cafes; quod nota bene inde. Br. La- 
borers, pl. 21. cites 11 H. 4. 21, 22. 

7. General ⁊orit upon the {tatute of labourers, and ſpectal count 
againſt a carpenter for {undertaking the] making of a houſe, which 
he did not make; and awarded good dy the ſpecial count. Br. 
General Brief, pl. 5. cites 11 H. 4. 32. | 

8. In debt the plaintiff counted, that he was retained ts be re- 
cerver lo the plaintiff for 7 years for 40s. a year & c. and the de- 


fendant demanded judgment, becauſe the wages are more than ts com- 


priſed in the fiatute of labourers, et non allocatur; by which he 
pleaded departure before any wages due, et non allocatur ; for tho 
he departs yet he may receive and pay; for he is not like to ano- 
ther ſervant; by which he hid, that before any qwwages due, 
te agreed with the plaintiff for 105. and diſcharged him, ts which 
diſcharge the plaintiff agreed, which was admitted for a good plea. 
Br. Dette, pl. 186. cites 11 H. 6. 10. 

9. If a man ſerves me at bis ꝛuill, and gnether beats him, by 
which 1 liſe his ſervice, I ſhall have action upon the caſe; 
per Newton Ch. J. and others. Br. Laborers, pl. 29. cites 
21 H. 6. 9. 

10. If a man be retained with me for a year to ſerve me at any 
time as T ſhall require him, this is a covenant, and of this I thall 
not have action upon the ſtature of labourers; per Newton, 19 
which Fulthorp, Aſcue and Portington agreed. Br. Laborers, 
pl. 31. cites 22 H. 6. 30. 7 

11. 5 El, 4. , 3. So much 7 all ſtatutes made, and every branch 
thereof as touch or concern the hi 
wages, or order of ſervants, workmen, artijicers, apprentices and 
lab:ureri, or any of them, and the penalties and forfeitures concern- 
ing the ſame, are repealed ; howben the ſaid flatutes, and every branch 


end matter therein contained, not repealed by this aft, ſhall remain N% 


Fee. 
S. 8. Nene ſtall put away his ſervant before the end of his term 
without a quarters warning or ſeme lawful cauſe to be proved by two 
ſufficient witneſſes before the juſtices of oyer and terminer, juſtices of 
affſe, fuſtices of peace in ſefſiciis, a head officer, or tao diſcreet alder- 
men or burgeſſes, in pain of 40 5. | 
S. 10. Ns fervant, having ſerved in one city or town, ſhall get to 


ſerve iu anciher withouta teſtimonial, viz. in a t5wwn corporate under 


the ſeals of the ton, aud two houſeholders there; and in the country 

under the ſculi of the conſtable or conflables and two houſeholders there; 

which teſtimonial ſhall be made and delivered ta the party, and alſo * 
gi/ire 


ring, keeping, departing, Wing 


1 
= 
* 

+ 
ki 
_ 
"2 
' * 
; 
5 


Maſter and Servant. 
775 by the miniſter of the place where the ſervant dwelt, for which 
the 


miniſter is to have 2d. 

The ferm of the te/Iimenial is this : Menieraudum, that A. I. 
fervant to C. D. of FJ. in the county of E. huſbandman an taylor Sc. 
in the ſaid county, is licenſed to depart from his jaid inajler, and is 
at his liberty to ſerve elſewhere according ts the ſlatute in that cafe 1 
made and provided, in witneſs Oc. | 

S. 11. The ſervant which ſbeweth not ſuch a teflimenial to the chief | 
officer in a corporation, or to the miniſter, or ſome 5fficer in ary ther 
place where he is to dwell, ſhall ſuffer impriſaument tiil he procure 1 
one, and if he procure not one within 21 days after his nprijonment, | 1 
or ſheww a falſe one, he ſhall be puniſhed by whipping, as a vagabend : i 
and the maſter that retains a ſervant without ſuch a teſtimonial fhall | 
S. 12. Thoſe {/,ut werk by the day or week, ſhall continue at " 
work, betwixt the middle 4 March and the naddle of September, | 
from 5 in the morning till betwixt 7 and 8 at night, except 2 hours 1 
allsved for breakfaſt, dinner, and drinking, and half an hour from | 
the midſt of May to the middle of Auguf? for ſleeping ; and all the 
reſt of the year from twilight to twilight, except an hour and a half 
 allowved for breakfaſt and dinner ; in pain to have one penny defalked 
out of their avages for every hours abſence. | 
S. 14. None that takes work by the great ſhall leave the ſame before [ 325 ] | 
it be quite finiſhed, except for not payment of his awages, the Queen i 
ſervice, licence of the work-maſter, cr other laxuful cauſe, in pain to | : 
ſuffer one month's impriſonment without bail, and 1% forfeit 51. to the 
party griever, beſides his coſts and damages to be recovered at the com- 
mon law for the loſs ſuſtained. | 

S. 20. Every retainer, promiſe, gift or payment of wages, or 
other thing contrary to the true meaning of this act, and every awrit= 

ing and tand 19 be made for that purpoſe, ſhall be void. | | 
S. 21. Hau ſervant or other tall be convicted before 2 juſtices of 
peace, wa chief officer as afareſaid, by his own confeſſion, or the teſ- 
tim:ny of bus haue men, to have aſſaulted his maſter, miſtreſs, dame 
or over/cer, he ſhall ſuffer one years impriſonment, or leſs if the juſtice 
or chief officer ſhull think fit ; and if the party ſhall be thought to de- 
ſerve o more ſevere puniſhment, then ts receive ſuch open puniſhment 
(lije und member excepted) as the juſtices in ſeſſions, or the chief 


fre and four of the diſcreeteſt men in the corporation fhall think 


IP 
12 
+. 


wa 


Ruentent, 

S. 22. Artificers ſhall work in hay-time and harveſt in pain of im- 
priſonment in the flocks two days end one night, which the conſtable 

Hall infli upon them in pain of 40 s. | 
; S. 23. 1t jhall be Ianoful for labourers ( other than ſuch as are re- 
| tained in ſervice according ls this flatute) to go to other ſhires to work 
in hay-! ne and harveſt, ſo that they bring with them a teflimonial 
under the hand f one juſtice of peace, or chief officer, teflifying that 
they have not ſufficient work in the place where they lived the winter 


before ;, for which teſtimonial they ſhall only pay a penny. 
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dee. (O) Actions by ile Maffer on Account of the 


Act 5 
5 3 ervant. 
Treipe 
Note, ki it 1. 1 Fa nian retains antigen ferm net Inocviug that he avas in 
. the other”s ſervice, bb hall not be . for ſo doing, if he 
be e. do not retain after notice oi his firſt ſervice. F. N. B. [1681 (C). 
Wee 
A. 125 ner at his peril; but he is not puniſ if he he i dun wy vagrant in another county. 17 E. 4. 
ii 4 $- Except he procure his geva'turc!; wy 1 fo, hes puniſhable by the ſtatute; but if one 
retains a ſervant, who has left his matter vithin the term, or if one procutes a ſervant to depart 


law, de Garg abducto. 1 H. 4. 24. djvdged; 3 ſed quzre, and 9 E. 4. 32. feems contra. And 
i one takes my ſervant out of my ſervice, agi int my will, tho” it be with che ſervants good will, yer 
u general writ ot trefpais lies. F. N. B 39 . C) in the notes there (a] cites the above Cafes. 

* It was moved by Finch, If Lrerain the fervant of anoth'y man in tbe fame county where J and 
In Hater ix 3%, this is not juſtitiable, tho' in verity J had not notice of that, and this accordit: 7 
w the expret> beok of the 19 Ed. 3. 47. Hobert ſaid the hook may not be law, for it is a hard mat- 
tet to make me take notice ot every fervant hihi is retained in the ſame county, and yet perchance 
if this yeraircy be upon the ttatute of labourers at the ie 13 this I neterten, and | ought to take n 
tice of that at my peril, but it is #tberwiſe Va private vetainey ; tor tho' it is within the fame 
county, yet being a privite matter ot fact, tn ie law will not compel me to take notice of that at my 
peril, otherwiſe if this be m N of record, 2 II. 4. 64. and Hobert and Winch ſecmed to agree. 
Winch 51. Mich. 20 Jac. C B. Anon. cites the above Ca. es. 


within his term, and aiter retains him, fo that be has notice, yet he 15 not punifhable at common 


2. If a man tales an infant or other ut of anther's ſervice, he 
ſhall be punihd, 4% the infant or other was 7: retained. 
F. N. B. {168}. D.) — And 2!cho? the infant was ht 10 years 
eld, at which age an action lies not againſt the infant upon the 
. Ibid. in the notes here (b). 

ITS 7 rant vue <vas net laxwf it: ly retained (as where he 
was an inkint under 10 vears ot) departs, there an action docs 
not lie againſt him who ſhall afterwards retain him Contra, if 
he be taken with force & c. tho he found the infant vagrant and 
retained him. F. N. B.\ [168 in the notes there (c) cites it as a 
good divertity taken by Finchden. 38 E. 3. 5. and fays, fee 


12 H. 8. 10. Ne. 


C 326 ] 2. A. freed a letter in the name of B. the maſter of C. falily for 
won: J. 223. 1ec/, to be delivered to A. which ſum of his: maſter's C. had in 
Irn. 7 Je. his cuſtod ly, and A. feals this letter as with the teal of the ſaid 


name of miſter ; CG having revived the ſaid letter by A. cauſed it to be 


Tzacy v. read; upon which C. delivered the {iid 100). to A. (whereas it 
3 _ truth B. never wrote fuch a letter, but A. ſorged it). C. the fer= 
am was Vant brought an action upon this matter. It was adjudged for 
breught by him, and "firmed in error, altho' in the name of the ſervant. 
the maſter, Jenk. 315 pl. 1. cites 7 Jac. Tracy's Cafe. 

well enough, per Cur. for the deceit and abuſe is to the matter, and the loſs only to him. 


Either tre 5. In action brought by the maſter upon his /ervant's being 


ma. ter orthe , - " ©2220 "OI 
ns my »bbed of his money in on inn it was adjudg'd well brought by the 


ave ation; matter, and affirm'd in the Exchequer-chamber. Cro. J. 224. 
per Jones Irin. 7 Jac: B. R. Bedle v. Morris. 


and Dote- 
rd;e J. Lat. 127. Tin. 1 Car. 1. iu Cie of Droge v. Thaire, 


a ; 


6. It 
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6. If a man's ſervants are jo threatned as to their lives and 
limbs, and with loſs of their goods by law-ſuits by another per- 
ſon that they leave his ſervice, and he can get no other to live with 
him, becauſe of ſuch menaces, ſo that his buſineſs cannot be 
carried on, an action hes. 2 Roll. R. 162. Paich. 13 Jac. B. R. 

Garrot v. Taylor. 

7. Caſe lies for the maſter againſt one that retains his ſervant Le: 249. 8. 
departed without licence within the time agreed for, and this with- 1 
out inticement, he having notice that he was the hired ſervant 1 
of another. 2 Lev. 63. Trin. 24 Car. 2. B. R. Fawcett v. Balield.— 


i Tho! he wag 
Bcares and Ux. not hired 


according to the ſtat. 5 Eliz. Clayt. 116. Eaſtburn's Caſe. But the matter muit ſer forth bis contra 
with the ſervant. Arg. 8 Mod. 116. Hill. g Geo. 


8. Action lies not for the maſter, unleſs he has Ioft the ſer- Bridg. 48. 
vice of his ſervant. 2 Lutw. 1497. Hill. 12 W. 3. C. B. Ran- 8. F. Arg. 
dle v. Dean. 


(O. 2) Actions by Maſter for Work done, and 
Things acquired by Servant. 


1. IN debt the plaintiff counted, Hat B. retained his ſervant to The count 
make caſes and chairs paying 25. a day, and that his ſervant ——— 
had made cafes Dc. for five days, and fo action accrued for 10s. jus pro Ju0- 


Defendant pleaded non debet; and judgment was given for the 47 die 25. 


3 3 8 . Sc. It was 
plaintiff. It was aſſigned for error, that, as this cafe is, debt objected, 


lay not for the maſter, becauſe it may be, that he never conſented that if it 
to this retainer, and the ſervant never intended to contract for his were the re- 


maſter, and cited F, N. B. 513. And for this and another ex- — 


ception, judgment was reverſed. 2 Roll. R. 269. Hill. 20 Jac. the com- 
B. R. Truſwell v. Middleton. mand and 
appointment 
of the maſter, he ought to have ſhewn that he retain'd the maſter, and not the ſervant; for then 
ke ought to have counted accordingly, that he retained the maiter, who by himſclfor ſervant ſhould 
work &c. And of that opinion was all the Court, and (abſente Lea) judgment was reverſed, Cro. J. 
653. S. C. by the name of Treſwell v. Middleton. 


2. The contract of the ſervant may enure to the advantage or As if a bai- 
iſadvantage of the maſter; but in both caſes, the maſter ought = dung 
0 . . or goods te 
o agree, and this cught to be pleaded ſpecially ; per Doderidge and fock his 
Haughton J. 2 Roll. R. 270. Hill. 20 Jac. B. R. in Caſe of matter's 
Truſwell v. Middleton. | "and. 


count ſhou'd 
be upon the ſpecial matter with an averment, that the maſter agreed to it, and that they came to the 
uſe of the maſler ; ſo where it is to the maſter's advantage, as where another charges 

himlelf to the ſervant tor the uſe of the matter, the count ought to be ſpecial ; per Dode- [ 327 ] 
ridge and Haughton J. 2 Koll. R. 270. in Caſe of Truſwell v. Middleton. 


3. If the maſter of one ſhip rates a ſervant that belongs lo the 
maler of another ſhip ; whatever wages he receives from the King 
apon his account {hall be to the ute of his firſt maſter, being 
acquired by the labour and induſtry of the ſervant. Cumb. 450. 
Trin. 9 W. 3. B. R. Curtis v. Bridges. 


4. Trover 


— —— —Eää— eo eb.oo o/eb 


rr 


e 


A: where 
the lervant 


I and Servant. 


=y 
ay 
ring bi is are 3 monov earned by * in yr ket the apprentice- 
ſuip; „ but where the troyer was Feinſt the executor of the ap 
frentice for a ticket given out After act: of appreiicixe tor money 


cared by him during the apprenticel! lip, the action is not 
malntainable, becauſe it never was in the apprentice's poſ- 


ſell.on; but if executor after receives the money, maſter may 


have n, for fo much money received to his uſe ; per Holt 
Ch. J. 12 Mod. 415. Prin. 12 W. 3. Anon. 
5. Micquid acquiritur ſervo acquiritur domino, Co. Litt. 117. a. 


(O. 3) Action by the Mafter for Gr2ds [old by, or 


Pramiſes made to the Servant. 


1. A N ſine to the ſervant for the maſter is good to the 
atter. And au affumplit oy appotritment of the maſter of 
the ſervant ihall bind the maſter, and is his aſſumpſit; per Dode- 
ridge J. Godb. 360. Sdignior v. Wolmer. 
2. If my 6aily llt cen or cattle, I ſhall have an action of debt 
for the money ; per Doderidge J. Godb. 361. Trin. 21 Jac. 
B. R. in Caſe of Seignior v. W Folmer. 


(P) Actions. By Servant agaiuſt others on account 
of the Malter's Goods. 


1. IF a ſervant lodges in an inn _—_ 3 of his maſter with 

him, which are there len frum him ; either the maſter or 

the . may have an action; per * and Doderidge J. 
Lat. 127. Irin. 1 Car. in Caſe of Drops v. Thaite. 

2. Servant ma 'y have act: fer g gc, aten. 5 big pefſefſien, 


- owed of and declare as for bona 2 ; becau fe of the poſſeſſion; per 


good part 


kis maftcr's 


2nd part his 


Holt Ch. J. Show. 154, 155. Paſch. 2 W. & Xl. in Caſe of 
te v. Cole. 


an. Erown!, 153. Trin. 8 Jac. Neetham v. Stake nh abitante. 


e F). 


(Q) Actions, by ethers againſt the Maſter or \ / 


Servant. 


NE ſent his ſervant to ſell a counterfeit bezoar”s ſtone for a 

— bezoar's ſtone, and the ſervant knew the deceit ; action 

on the caſe hes again] the ſervant. Arg. 2 Roll. R. 28. cites 
3 Jac. B. R. Lopez's Caſe. 


2. No action will lie againſt a ſervant for doing a thing in 


obedience to bis maſter's command, where it is not an apparent 


wrong; for if the maſter's command depends upon a title, be it 


true or nat, it is enough to excuſe the ſervant; 7 and otherwite 
it 


t 


Ward, returna 


Malter and Servant. 


it would be a miſchievous thing, i the ſervant upon all occaſions 
mult be ſatisfied with bis maſter's title and right before he obey 
his command, and it is very requifite that he ſhould be ſatisfied 
if an action Would lie againſt him tor what he doth in obedience 
to his maſter; per Scroggs J. 2 Mod. 244. Trin. 29 Car. 2. 
C. B. in Caſe of Mires v. Sole Sag 

1 A fervant was ſeed ſolely for a tortious act done by the command 

his maſter. 3 Lev. 35 2. Paſch. 5 W. & M C. B. Sands v. 

id. 

. If a carriers fervant bes pride, the owner has an action 

3 the ſervant only in caſe of converſion. 11 Mod. 135. 
Trin. 6 Anne B. R. Savage v. Walthew. 


But if 2 con 
wver/tuar be ta 
the uſe of 
tbe majter, 
the action 


euzht not to be brought agalnſt the ſervant, but it ought to be brought agaiuſt the maſter ; per Cur. 


2 Mod. 245. Trin. 29 Car. 2. C. B. Anon. 


(R) Plæeudings in Actions on the Statute, 


i. ACTION upon the ſtatute againſt A. of B. becauſe he 
had eflorgi'd T. N. his ſervant and apprentice out of his ſer- 
vice at L. and che defendant ford that the plaintiff perding thes 
writ ad brought writ of raviſhment o, ward directed to the ſheriff 
of L. ſuppoſing that he had raviſhed this ſame ſervant out of his 
pie craſtino animarum laſt pail, 7 which ei be 
has appeared, judgment if to this writ he thall be received; and 
Sharde awarded this a good plea, and gave him a day to bring 
in the record; * nota bene; cherefore it ſcems that this is 
the more bigh writ; for in raviſhment of ward he may recove! 
the body of the infant, but in this action only damages. Er. 
Action fur le Statute, pl. 19. cites 27 Ai. 21. 

2. Action upon the ſtatute oi Jahourers : ; Patton counted and 
would have rehearſed the flatutr ; but per Pretion he need not; 
by which he counted that he was lis ſervant reta ined, and de- 
parted & c. quod nota. Br. Action fur le Statute, pl. 12. cites 


5 H. 5. 11. 


pl. 84. cites S. C.— Ur. L2bourers, pl. 43. cues S. C. 8. 


3. Treſpaſs upon the ſtatute of labourers, og4inf? the ſorvant 
i * 1 ted &C. he jaid that he xwas Lis app) entice, Jus Joment of 
the writ &c. and per Cur. it is no plea it he does not fraver/e 
that he w_ not his ſervant. Dr. Traverie, per &. pl. 10. cites 
9 H. 6. 7. 8 
4. Where a man counts in debt upon a retainer in ſervice for 
8 years to ſerve in all occupations taking 205. per aun. and that he 
ſerved for 8 years and for 81. arrear action accrued; tins is a 
good count by the ſtatute, per Cur. and yet retainer for 
8 years is not good by the ſtatute, but oght le be retained for one 
year, or for a year and ſo from year to year, but becauſe he faid 
that he retained him for 8 years, taking 20s. per ann. it is in- 
tended that he was retained for one year for 208. and continued 


18. 


8 C. per 
Cur. and the 
rea ſou ſeenu 
2 becauſe 
the ratute 
is general. 
Br. Count, 
1 H. 6. . 


— — 2 —— ev. 


r 


Dl 
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in ſervice for 8 years, and therefore the count is good ; per Cur. 
quod nota. Br. Count, pl. 56. cites 38 H. 6. 13. 
S. P. andit þ5, In an action upon the ſtatute of labourers, if the plaintiff 


* 2 des net count in what place he took his ſervant the writ ſhall abate; 
that tbe and it appears often that there is no other judgment for default 
defexdan! in the count, but that the plaintiff nihil capiat per breve ; for 
_ default in the count the writ ſhall abate, and he ſhall not make a 
grant in ax. New count. Br. Brief, pl. 488. cites 17 E. 4. 7. 


other county | 
out of all ſervice, and nat any merchant nor having land, by which be retained him to 


[ 329 ] ſerve him for a year, a#ſque hoc that he retained him in London, prout &c. and a good 
plea, per Cur. for he is not bound to take notice of a thing in a foreign cornty. Contra, if both the 
retainers are in one and the ſame county. Br. Action tur le Statute, pl. 33. cites 17 E. 4. 7.— 
S. P. Br. Traverſe per &c. pl. 250. cites S. C. | 


ba. (S) Pleadings in Actions by the Mafter againſt 
others /n reſpect of the Servant. 


1. TReſpaſs upon the ſtatute of labourers of taking of his ſer- 

vant aut of his paſeſau, the defendant ſuid that the ſervant is 
an infant under 10 years of age, und becauſe the plaintiff could not 
deny it, he took nothing by his writ. Br. Laborers, pl. 24. cites 
38 E. z. 5. ä | 

2. Treſpaſs upon the ſtatute of labourers, for that the plain- 
tiff offered the dejendant who was a vagrant to have him in his ſer- 
vice, and hy refuſed ; the defendant ſaid that at the time & c. he awas 
retained with R. G. the plaintiff ſaid that R. G. is a boy and has 
nit land ſufficient ts have a ſervant; and the iſſue was taken upon 
the ſufficiency gencrally, without mentioning more of the land, 
the reaſon ſeems to be inatmuch as ſeveral are ſuſſicient to have 
ſervants who have not any land. Br. Laborers, pl. 25. cites 
38 E. 3. 12. 

3. Action upon the ſtatute of labourers againſt A. the /er- 
rant, and R. who detained him, and A. was of the age of 5 years, 
and therefore per Finch. the action does not lie againſt him ; 
for his covenant is wid, by reaſon of his tender age, and there- 
fore it docs not lie againtt R. who accepted him; for he is ac- 
ceſſury; quzre inde. Br. Laborers, pl. 6. cites 41 E. 3. 17. 

4. If the maſter av3ws ome way and the ſervant anther, the; 
avowry of the maſter ſhall be taken; per Coke Ch. J. 3 Buls. \ F 
111. cites 49 E. 3. 25. 

5. If T have a feme ſole in ſervice, and a man takes her to wife, | 
he may well do it, but it is not lawful for him to take her out 
of my ſervice. Br. Laborers, pl. 18. cites 2 H. 4. 13. per 

| tot. Cur. | N 
And per 6. 'Preſpaſs of taking R. his ſervant, and carrying him to L. 
— „ the defendant ſaid that he had ele the mother of the ſervant, aud 
e he found him vagrant at Dale in the county of S. and the ſervaut 


comes % la- 
beur withme came awith him to his houſe, and was there by one day & c. abſque Hoc 


_— that he is guilty of carrying him to L. and per Brian this is no plea, 
tion, ci but not guilty 3 but Chock held the plea good, becauſe affinity 
was 


1 l EY 1 2 2 e ä . ＋ * HO a * 8 * ** 9 1 
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was between the ſervant and the defendant, and otherwiſe not; if I procure 


and the belt opinion of the Court was that it is a good plea. ai 
and ſo 2 


Br. Laborers, pl. 33. cites 6 I. 4. 32. difference 
where he 
takes or precires the ſervant, and where he comes of js own head ; quod nota. Ibid. 


2. In treſpaſs of taking his ſervant | it is a good lea 7h oy the /: - And . 
5 N "a we ated on 3 itt. in treit 
fendant is a ſchoclinaſter, and the father of the 1 roant brought him to _ 


the N 2 inſtr uf him & c. and he is not bound to take no- feryant &e. 
tice that he was in ſervice. Br. Laborers, pl. 32. cites 6 H. 4 it is 2 good 


plea that be” 


32. Per Fairfax. Is cgunton 


{wgen, and the fervant bad grote hit eh, fo that he cou not go, and came to him to he cured. 
1bid.— And per Moile if your ſervant comes to me, and prays me to take him into ſervice, and I 
take him, I am rat bound te take notices „ th ee retainer, bid. — Aud it a ſerrant comes to me 
and prays me tor the tonvur of Gol to harbour him, I may well do and jultiiy it, tor it is 4 at gf 


EOarily, Lid. 


8. In treſpaſs of tak 1 * his ſervant : if the defendant. ſays that he 

was retained with him bijore that be avas retazned EY 1 © ploy 5 

there the ple: 7 eg tt reply, that fuch a dey Pe avas Vet 1121 

with him, before which day # he was nat netuiuitti evi) / Y Andr, 

_ otherwiſe the repl; cation is not good without expreiting the © 929 J 
day. Br. Replication, pt 49. cites 3 JI. 6. 28. : 


9. In action upon the Hatute of. labourers of bing Jig he 


fprentie, or in treipaſs of it, the defendant may fend that t cv 
5 7 

1 17 vi, an as much OS he auernt 1 tas 011: 724 tall I2 Years, or 

£5 FWP 

that his fa ther CY Hi? ther C2511 chend 20 4. {on cf %% 


and this he all cs ornclude to the action, aud not in bar. Br. La- 
borers, pl. 26. cites 8 UI. 6. 28. 
10. Treſpaſs upon the ſtatute of labourers 7 facing u ſervunt 
retained ; the defendant {aid tht the ferv nt mate the covenant by 
du; 4, and atis within ares 0 "2d the di: 8 4 2p 20 l. land, and 
the fervant is his heir apparent ; 75 abb. if your ton makes co— 
venant to ſerve me, this is good tho! you babe 100 J. lands 2nd 
a5 to the age, if he be of the age Or dis es and makes cove- 
nant to ſerve i in huſbandry, this hall bind him, and ſo the du— 
reſs 18 only material; quod fuit conceſſum. PRE per Martin, a 
man may be lawfully impriſoncd if he will not ferve his core- 
nant. But per Babb. this hall be by the King's 0:::cers, and not by 
e party; and a man may retaiꝝ the heir, w Sha in his ward, 6:4 
not impriſen him. Quære. Br. Laborers, pl. 43. cites 9 H. 5. 10. 


11. Action upon the ſtatute of labourers, becauſe the defends Ard i 
1 man be re- 
allt O. a vavrant, and Was Fe tured 10 101 "TE nel en 3 tho , 
75 19inid by ore 


per Martin, if he be retained ' 2vith one to ferve by the day, an mY is year, ard 
required by another to fe YI by the year, there he {hall ſerve the after 75 Vile 


day, and after the da ay ended he ſhall ſerve the other by the year; e 


but if he be retained for 20 or 40 days, and be required by ano- accordingly, 
ther to ſerve by the year, he ought to obey it; for retainer by 20 there if ana- 


/ 1 ther e s 
& 40 days * is no uſual time of hiring ; but contra of retainer by bins thre 


the day. Br. Laborers, pl. 49. cites 11 H. 6. 1. he ought to 
obey it, and 
vet ſhall be charged to the former matter : per Marti n; qQuere. Ibid. And in this action it he 


tags that he is retained with J. N. by the year, „ine hoc that be is out of any ſervice, it is 
Goubted 


_—_ EET S = ad rnd Ac 
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Coubted if the plea be good]; for he is net out of ſervice if he works by the day, Quatre. ibid, 
® Orig. (net uſual journey.) 


12. If an infant of er 8 years old makes a covenant to ſerve me, 
he may depart at his pleaſure ; but if he ſerves me, and J. S. 
beats him, I ſhall have action upon my caſe for loſs of his ſer- 
vice, Br. Laborers, pl. 29. cites 21 H. 6. . 

13. Treſpaſs by E. againſt W. for that he vi & armis tk from 


him N. his apprentice, and did not declare when the retainer was, 


nor how many years he ſhould be apprentice ; and yet the count was 
awarded good; for he is not to recover the apprentice by this 
action, but o damages. Br. Treſpaſs, pl. 144. cites 21 H. 6. 31. 

14. In treſpaſs quare N. apprenticium ſuum cepit & abduxit, it 
is no plea, that after the apprenticeſhip and before the taking 
the plaintiff di/charged the apprentice at D. in the county of N. 
for an apprentice cannot be but by writing; and therefore a 
diſcharge by parol is not good ; by judgment. Br. Barre, pl. 28. 
cites 21 H. 6. 31. g 


S. P. > 15. In treſpaſs quare ſervientem ſuum cepit &c. if he declares 
ingot * that he vas his apprentice the writ thall abate ; for it ſhould be 
4. cite 


Put in 7795 21 H. 6. 33. 
ie treſpaſs of taking his ſervant out of his poſſeſhon, the 


22 THI . 3 

Z. dri ner the count de not make mention of any retainer but quod J. N. 

1 fervientem ſuum in ſervicio ſus exiſtentem cepit & abduxit ; for he 
211 de < 


Mo of may be a ſervant at will. Br. Laborers, pl. 31. cites 22 H. 6. 30. 


retainer, and the retainer is traverſable. Nota. Ibid. 


— * 


17. Action upon the ſtatute of labourers, where the plaintiff 

retained F. in his ſervice, and he departed and came to the defend- 

ant, who admitted him into ſervice; and by the opinion of the 

Court the plaintiff ought ts allege day and place where the admiſſion 

225 made, Quod nota. Br. Laborers, pl. 32. cites 22 H. 6. 58. 

[ 331 ] 18. Treſpaſs of raling and carrying away his apprentice, the de- 
* Orig. ge- fendlant alleged — how the defendant ſuch a year, day, and 
= wy _ face before, retained the ſervant to be his ſervant for 6 years in the 
book (ſcy- art of a * ſawwyer, taking victuals, drink, veſture, and educa- 
verie.) tion for his labour, and after he departed and became the appren- 
tice of the plaintiff, and the defendant the day of the treſpaſs &c. 


came to him, and required him to go with him ie ſerve him, and »Y 


dered his hund to him, and he took him by the hand and vent wit 
him, which is the ſame taking, judgment &c. and the plaintiff 
demurred in law. uzre caulam ; it ſcems becauſe the defend- 
ant did not give netice 19 the plaintiff before the taking. Br. La- 
borers, pl. 4. cites 28 II. 6. 11. and 49 E. 3. 

19. In cafe for deceit the count was, that B. W. was the 
plaintiffs /ervant in comitat. Derby, and had 65 l. of the plain- 
tiff's in his cuſtody; that the defendant intending to deceive the 
plaintiff of the ſaid bgl. quandam literam in the plaintiff's name 
procured to be written, and directed it to the plaintiſf's ſaid ſervant 


and counterfeited the name of the plaintiff thereto, and ſealed it 2 
wil 
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with the ſaid plaintiff's ſeal, and cauſed it to be delivered to the ſaid 
5. W. affirming it to le the plaintiff 's letter, and that he was ſent 
therewith unto him by the plaintiff; whereupon he cauſed the 
ſeme to be read, and upon reading thereof underitanding quod 
in cadem lit2ra contincbatur, that the plaintiff had appointed the 
laid B. W. to pay and deliver to the defendant the ſaid 651. 
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to the uſe of one T. B. to whom it was ſuppoſed by the ſaid 


letter that he was indebted, and afſirmed, that he was ſervant 


to the faid T. B. and that he was to receive the ſaid 651. for his 


maſter, by reaſon whereof the ſaid B. W. giving credit unto 
him, payed and delivered unte pim the money ; ubi revera the let- 
ter Was counterfeited, and he never fent the deſendant, nor was 
indebted in any ſuch ſum &c. The defendant pleads not guilty, 
and found againit him. It was moved in arreit of judgment; 
1. That this ſuppoſition quandam /iteram ſcribi fecit, where it 
cught to be /iteras (for it is not poſſible that one letter might 
comprehend it) was not good. 2dly, That this action lics for 
the ſervant and not fer the maiter. 3dly, That it was nat he un 
what abt contained in the letter; for it is onl;, that the ſaid ſer- 
vant intelligebat ct wes therein auritten, and that might be his 
r2i{conftruction. But all the Court after ſeveral motions held it 
to be well enough; for the deceit and abuſe is to the maſter, 
aud the loſs only to him; wherefore the action well hes for him; 
allo although it is not preciſely ſet down what was in the letter, 
but that intelligebat ſuch matter was contained therein, which 
s uncertain, yet becauſe the deceit is alleged to be in the deli- 
very of the counterſeit letter, and aſfirming that he was ſervant 
of T. B. and fent by the plaintiff to receive ſuch a ſum, as due 
by him to the ſaid T. B. (all which was falſe, and all which be- 
inz deceit) upon the whole matter the action well lies, and was 
adjudged for the plaintiſf. And afterwards a writ of error be- 
ing thereof brought, and all theſe matters afhgned for error, the 
zuggment notwithſtanding was ailirmed. Cro. J. 223. Tin. 
7 Jae. B. R. Tracy v. Veal: 

20. 'Freſpaſs by the matter for an ofzuit on his ſervant by giving 
lin a lax on the ear; after a verdict for the plaintiff it was moved 
in arreſt of judgment, that the declaration was ill; ſor the 
pPraintif had net alleged per quod fervitium amiſit, and for this 
ce judgment was ſtayed. Nels. Abr. 1169. Maſter and 
veranit (C) pl. 6. cites 1 Bulſt. 163. Trin. g Jac. [But it-is not 


e 


21. In treſpaſs quare vi £7 armic one ſuch being his ſervant 
eit & abduxit at D. in Eſſex; the defendant pleaded that he was a 
veyrant in the ſame county, and he nt having netice that he was ſer- 
vant to another retained him and then Finch moved that the plain- 
uf had charged the defendant with his ſervant by cepit & ab- 
duxit, and the defendant excuſed himſelf, and never traverſed 
cepit & abduxit and cited 11 H. 4. per Hutton and Hobert, the 
receiving and the entertaining of a ſervant may not be ſaid to be 
& armis. Winch. 51, Mich. 20 Jac, C. B. Anon. 


Vol. XV. Ee (T) Plead- 
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= 2 - 8 5 — > * 8 
(T) Pleadings i Aftions by others againſ! Maſter and 
S/ dau, Or one of them, 
1. IF my bail buys Heep & e. ts my uſe, 1 ſhall be charged, and 
hail nat ſnow that the bailiff bad warrenty or that ihey cine 
to my uſe. Br. Contract &c. pl. 41. cites 2 R. 2. 
Contra if 2. But if my wiſe or ſervant buys uf, which comes to my 
c er tf n 3 . 8 NY 
We uſe I ſhall not be charged; per Newton. Br. Contract &c, 


ic my Kje at 5 

4 time of pl. 41. CITCS 20 H. 6. 22. 

1D bargain; 

per Newton, Br. Contract &c, pl. 41. cites 20 II. 6. 22. 


3. In action upon the ſtatute of labourers agalnſt the maſter 
and ſervant the plaintiſf may count one and the fame count againſt 
b:th; per Cur. and ſhall not be drove to two counts. Br. La- 
borers,. pl. 2. cites & H. 6. 7. 

4. If the ſervant does not bind himſelf to payment by. expreſs C 
promiſe, he is not any ways chargeadle if it comes to the ute of the 0 
maſter; and the ſervant ought to plead that it came to his maſier”s /* 
uſe. D. 230. b. Marg. pl. 56. cites Mich. 6 Jac. B. R. Good- I! 

baylie's Caſe. | | Vi 
* The pro- : 5. In zreſpaſs for battery of his forvants * per quid ſervitium fo 
per plen a ahi; the defendant ſaid, that he onlv thruſt away the ſervants re 
4 tuch caſe is => : , a es þ : 
| not zuilty; &c. Coke ſaid if this plea be true, he might have pleaded 1: ul 
per Powel J. guiliy well enough; for this cannot be loſs of ſervice. 1 Rell. me 
Fez. R. 393, 394+ Trin. 14 Jac. B. R. Norris v. Baker. 6 
um. 2 Lutw, 1497. Hill. 12 W. 3. C. B. in Caſe of Rand. Dea, ink 
C77 
: E for 
(U) Pleadings in Actions between the Maſter and Lak 
Servant, 
1. A Man declared of retainer in h://bnnilry for 8 years, and no 7. 
exception was taken to the retainer, tho' it was for defe 
retat 


8 years; quod nota. Br. Laborcrs, pl. 36. cites 38 E. N. 22. 


2. Treſpaſs upen the ſtatute of labourers, for that the PE office 
of 
4 


was in his ſervice, and departed within the term; the defeXgert 


p Fs. \pi- aid, that he made covenant with him te be his apprentice in the | 
4 „ the year Of a * fiſhmonger, and he would not teach him the miſtery, but \ that 
£ iz x it is beat him, by which he could not lay wwith him; judgment &C. And borer 
J C). it was agreed that this action does not lie of an apprentice; by th 
| which the plaintiff ſaid, that ſhe was] his ſervant and not lis m his 
apprentice, Priſt; and it was held double, the apprentice and fervan 
the battery, but he replyed upon the apprentice z and fo ſee that borers 
battery is cauſe of departure. Br. Laborers, pl. 3 5. cites 39 E. 3.22, 9. I 
Where the 3. Writ upon the ſtatute of labourers, — the plaintif tute of 


la int . . N a „Nr is . 
Ee — the had retained the defendant in Mer of ſalary for 6 years, — . * 75 
diſendaut laid that he was his apprentice and not his er van retained, 7 r 
Ali 


F EET OE OI INE: 
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* * . . * . - 
>nd à food anſwer. Kirton ſaid, he counted of à retainer 7 & his 
g £ . 10 0 . 75 A -1 
tor 6 years where the f/atute dis not give actian but upon retainer 4% 7 

od 15 s . dhe deen. 
for one year, and Fencot demanded judgment, becauſe Le 1,74 that 
. ; 2 
counted that he departed the firit year & c. Br. LaDorers, pl. 8. 7 was ir 
Ae Py 7 * Gpprerticey 
ak. E. * judgment of 
the writ, becauſe he might have writ of covenant; this is no plea per Cur. without trauerſe dat he 
was his ſervant, Br. Laborers, pl. 2. cites 9 11. 6. 7. 


4. In action upon the ſtatute of labourers, the defendant faid 233 J 
that he never ats retained in his ſervice, without anſwering to the In treipaſs 
eavenant ts ſorve ; quod nota z for it ſcems that all is one. Br. y”_— 
Laborers, pl. 9. cites 46 E. 3. 4. Iabon 

retainer in 
his ſervice and devarting before the end of me term, it is no pla that he was never in his ſervice, 
but ſhall anſwer to the retaining, by award for by the retainer be is in his ſervice immediately 
by the law, tho" he does not come into his fervice in fact. Br. Laborers, pl. 11. Cites 47 E. 3. 
14 & 41 E. 3. 10. 


5. Writ upon the ſtatute of labourers was againſt a ſervant for 
departure, who ſaid that the plaintiff retained him o ſerve for 
6 weeks and after ſon a year if it pleaſed him, and if nat then te de- 
part, by awhich he departed as lawfully he might. Hank. ſaid, if 
make a covenant with one to ſerve me, he ſhall come into my ſer- 
vice ſor one whole year; bat per Hill, yet he has well pleaded 
for condition is no plea upon a requeſt to ſerve ; but upon the 
retainer and departure, it is a good plea that the retainer was 
upon condition; quod nota; by which the plaintiff took aver- 
ment that he eovenanted to ferve him for one whole year withs 
out condition, Priſt &c. Br. Laborers, pl. 23. cites 11 H. 4. 42. 

6. It was agreed arguendo in treſpaſs upon the cafe of the not But contre 
making of a mill, that if a man retains a labourer to ſerve him ace e Ta 
cording to the form of the flatute, the labourer ſhall have action mill&c. For 
for his ſalary, tho' ns /alary be nientiaued upon the retainer. Pr, the one is 
Laborers, pl. 1: cites 3 II. 6. 23. x — 
and the other not; note a difference. Ibid; 


>. Action upon the ſtatute of labourets, that he retained the 
defendayt in the office of labourer. The defendant ſaid that he 
retainef him to collect his rent, abſque hoc, that ke retained him in 
effceff labaurer, and a good iſſue per Cur. For the ſtatute is only 
ofZoſe who may be required to ſerve as labourers, and this a 
ector of rent is not; for it ſeems that it is not reaſonable 
that the man ſhall be compelled to be accountable. Br. La- 
borers, pl. 28. cites 19 H. 6. 53. 

8. Where a man counts that he retained his ſervant to ſerve him 
in his houſe, this is ſuſlicient tho? he des not Jay in what office, as 
ſervant of huſbandry, cook, butler, groom &c. per Cur. Br. La- 
borers, pl. 29. cites 21 II. 6. 9. | 

9. If an infant be retained to ſerve, and action upon the ſta- 
tute of labourers is brought againſt him, it is a good plea ht he 
i an infant; per Paſton; but per Markham, this is where he is 
under 14 years; but per Paſton all is one; Brooke ſays; it 
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ſeems that the law is with Markham; for the ſtatute is, potens 
in corpore. Br. Laborers, pl. 30. Cites 21 II. 6. 33. 
Note that he do is not able in b:dy, nor 5 1 old, and he 

TT Bs os lands and tenements, and gentleman, cook, butler, chaplaing 
venman &c. who {hall not be com pell ed by the ſtatute to be re- 
tained in huſbandry, vet i] 1 V retained 2s cn" the meafier 
in de Mt for 's falury shall not wage his law; becaufe thry are re- 
ta ned in buſh dry; contra if they are . in their degrees ; 
and in debt for (nal ſalary it is a good plea for the defendant 
that he did not retain the pla tig in huſbandr v, and it is nat uegatis 
pregnens ; 3 he ſhall not 8 compelled to ſay quod non rctinuit 
generally ; for it may be that he retained him in other ſervice, 
and not in h uſbandry ; : I non retinuit mods & forma, is a good 
plea ; for this ſhall be refe zrred to the declaration by theſe words, 
modo & forma. Br. Laborers, pl. 46. cites 38 H. 6. 22. 

11. If a frvant departs the mater may retah e him and retain him 
in ſpight of is tecth, ! wt cannot impriſon him. Br. Laborers, 
pl. 51. cites F. N. B. 168. 


12. In acc:unt by the maſter againſt the ſervant for money re- 
ceived, the ſerv ant charges, that part of the money ewas ſlale by 
perſons unknown out of the maſter's warchoute z per Cur. 
thewing he was robbed is giving an account. Vent. 121. Patch, 
23 Car. 2. B. R. Vere v. Smith. Cumb. 311. S. P. obitcr. 


i 
| I 
[ 334] (U. 2) Pleadings. Between Maſter and p 
Artificers &c. ti 
pl 
1. A Ction upon the ſtatute of labourers; the defer:darnt ſcid, [1 
that he has 15 acres of land, for evhich hs ought 27 di 20 4 
days work by the year, to the biftv:h of D. at his manor of W. and 
had the day that the plaintiff required him to ſerve, judgment 
&. And the plain tf fa 'd, 47 at he had only fix eren for 40 Ich 14 
Tall do only fix days 5 , 4 may ve done in ons eek, judg- +. 


ment &c. Upon which the defendant demurr'd; and it was 
awarded that the plaintiff take nothing by his writ; the reaſon 
ſeems to be inaſmuch as if he {hall be retained with abe it is 
not lawful for him to depart from him to do the fix days work, 
nor any other work, and 0 [has] ſufficient cauſe to be occuNged, 
and th erefore not liable by the ſtatute; quod nota. Br. BN 
Nr. p!. 3. cites 40 . 3.39 

Orig. 2. Action upon the ſtatute of labourers againſt one who wa 

bruderer). Pas 8 

5 i retain'd in the ice of an“ embroiderer for half a year, and de- 


. V 


1 hr 

be /4i: that parted within the term. Hamm. demanded judgment of ths 

tc = Ny writ, for the ſto-tute regards only ſervants and labourers, and pl. 50 
t- ne veitn * i * . 

tim; C3 ive not artificers; et non allocatur. Br. Laborers, 15. Cite lt. 


day at a 47 E. 3.22. 

Ceran rate, 

Sue bac, that he wats aid a year, Priſt; and the others e contra. Br, Laborers, pl. 15 
+ Orig. (per journeys, per taxe but die year book is {per journes 4 1 


eites 47 E. 3. 22. 
1 n 4 a la foith per tax a lour Agreement, } 


Maſter and Servant. 


3. Action upon the ſtatute of labourers, becauſe he departed 
out of his ſervice ; the defendant ſaid, he was retained with him in 
the 5flice of carpenter ts make a houſe, and he cam» to him to do his 
ſervice, and he diſcharged him, judgment; and becaute he made 
ſpecial count, the generul writ was good, notwithitanding that 
carpenter is an artificer, and not a labourer ; quod nota z by 
which the plaintiff jad, that be did not diſcharge him, Priſt; and 
the others e contra. Br. Laborers, pl. 22. cites 11 H. 4. 32. 


(W) Pleadings by the Servant avainft cthers. 


1. QErvant ſhall not be ouſted of the advantage which the law * Ie wal 
ies hy 11 7 _ b, 4:4, that 
gives him by pleading #is mafler's command. Per Cur. ne. 


2 Mod. 68. Hill. 27 & 28 Car. 2. CG B. Wine v. Rider & al. c.i,n0t plead 


the com- 
mand of his maſter I 6ar of a treſpaſs, 2 Mod. 244. Trin. 29 Car. 2. in Cafe of Mires v. Solebay. 


(X) Trial, where. 


. ACtien was brought upon the ſtatute of labourers in the 
county where the covenant was made, whereas the de- 
porture was in anther county, and yet well; for the covenant is 
iſſuable as well as the departure, and the action lies of de- 
parture if he was retained to be ſervant, tho' he was never ac- 
tually in the ſervice of the plaintiif; quod nota. Br. Laborers, 
pl. 7. cites 41 E. 3. 20. | 


(For more of Master and Servant in general, ſee Ap- 
prentice, and other proper Titles. 


ky, 
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- * Polidn © 
(A) * Maſter ul Chancerp. Vilgil a 
| that 17 
liam ab 
— — — Conucror 
| inſtiiutei a 
celle ge or 


1. MſAſters of the Chancery are exempt from the procurator of fats f 


the clergy in the time of parliament. Br. Privilege, clerks in this 
pl. 50. cites F. N. B. Court (then 


the Othcina 
Tultitize of the realm) for the making all manner of vrits which iſſued thence, among whom the 
Clericide prima forma (the matters) were a principal part. P. K. C. 237. | 
In ancient days they were ſometimes created by the King's letters patents ; but by BaccorT's 
Caſe, g E. 4. 5. (b. pl. 20. per Pigot], it ſhould ſeem this was at that time wore out of ute, and 
they were made by the election of the Court, and ſwearing them. P. R. C. 236. 
Beſides the Maſter of the Rolls, the chief, there are eleven other Maſters of Chancery: theſe 
eleven are from time to time, upon death or ſurrender, appointed by the reſpeRtive Ld Chancellors 
len the time balug. P. R. C. 236. 
Be 3 It 


COT EOS Rb 


Ye; „ Nee 
4 a 


— — — 


335 Maſter in Chancery. 


It is ſaid, the Lori Keerer Egerton ordered that aa Mould be a menorandumef their admits 
tance made en toe cl: ſe rolls of the petty bag, P. K. C. 236. 
Their ce ſeems crigirraliy to have deen partiy to op as arts with the Chancellor; and till 
1-3 07 three of them by turns At with kim at Weſtminſter in Term-time, and two at a time when he 
115 3 we Term: and two of them fit with his Honour the Maſter, at the Rolls. . e. 230 


INE "FR rt of they 5 Office w Fs form writs as eccaſion required; a, whore in = ne cat e the 
Wit Mas e Pa einen, Which did not exactly fuit another particular caſe falling und, r t! e ſad 
reaſon with ormer, they were to frame a new writ according to the ſtatute of oy iter, 2. 
C4. 24. wn ca enacts, Gr eſcung; evenerit in can larn. quzod in uno caſu reperitur e, & 
u CO! n 1 c2f22 c dente e e mewn mente remedio non peter, CORcD rdent cler 
de Cabc eli ia beni faciendo &c. P. R. C. 37. 

A Tudge, fitting in the abſence of Ld North, being about 
J a 4.4 , 


1 / 
to 7. Ke * decke, th. N. 14 ers Pre ſe N' 1 2 7665 7. re +; 74 <, they 
being of opinion againft tlie Judge; upon which the cauſe was 


1 £ 
continu'd in the paper. Vern. 265. Mich. 1084 Merret v. 
Eaſtwick. | | , 
85 1 3. Where money 15 t to be put out on ſecurity to be ailow'd by 
3 225 a Ma ifter, and the /{ * proves nefeive, he is not charge cable 


I z. it is uniet, there had Vat be either bril Jery Or corruption. 2 Vern. 90. 
erated, Nlich. 1688. Comer v. Hollinſned Sz al. 


That there 
thai be one er / 1 2 1 ted 51 the Couriicf Cre ry 2 do al. thinos relative ts the lever ef the 
(titers money Ge, inin the Bans, und ta+ ag lem 7, and Roc 7 ing. cunts With the Hank, as oy 1he 
ciders 17: tbe fait att m7: ontd Are FELT eg 116 be a ue OY tf he JJ. ie 575917 (es 1 . "CD of Pol i { 
be called the Accountant General of the Court of Chancery, and an accu ſhall te kept in bis n L2G 
*:ito 167 924 of Erg. nd en the . 32 / cf the Ht, nin yp Tamer as ls directed 'by the la 4 4017 
A tb reſeect te ler Hagen c. Ard by |. z. the A commint Genera! forall Hand in the tlace of the FF 
OE rand 215 50 ; ard &5 f. 4. a. mortgancs, t ulits, orders, cc, arnutiicy, aid et ber Harn t 
-rravle fecuriifes, ſhall, if « pointed tc be taken in ite name of any ther of toe Court, oc taken in 7 
- wame of . Accountant Cen - ? 1] 


4. At this = rec gn ance acknoxviedrued before a Meofler, and 
| __ certified under his hand, rs of that authority, that it is a matter 
Try 45 LS and as eſlectual as if it had been acknowledged in 

pen Court. 'Alfſo all deeds er indenturcs, which are to be ac- 
8 nowledged i in e muſt be acknowledged cefore ſome one of 
them. P. R.C. 2 | 
5. Anſwers and ei are ſworn before one of them, and by 
him ſign'd. P. R. C. 2 23 
6. By an af? of obr lament 13 Car. 2. nt printed, there is que 
public g 2 e 19 be kept by them, and no more, as near to the Rolls 
as convenic ntly may be; in which the Maſters, ſome o of 
12 Gall con and attend for the adminiſtring oaths, cà ion 
f deeds: and recognizances, and the diſpatch of all matters 
cident to their oſſice (references upon accounts and infufſhcic 
3356] anſwers onlyexcepted),from ſeven in the morning till 12 at noon, 
and from two in the afternoon till fix at night. P. R. C. 239. 

7. And they may demand and take the {ces therein meution- 
ell Fo i ke 236 

g. And it is alfo thereby enacted, That if the ſaid Maſters, 
or ony of m, ſhall directly or indirectly by any act, ſhift, co- 
lour, or device, have, take, or receive any money, fee, or re- 

ward, covenant, obligation, promiſe, ar any ether thing, for his 
report or ces {ifccate in writing or otherwiſe, or for any ether mat- 
ters in the aft expreſſed, other than the faid reſpective fee or fees 
in the act mentioned 3 that then every ſuch Maſter (being 


thercok 


1 * 


— 
EO. S #23 feos "PR 


oy 


* 


Maſter in Chancery, 
thereof legally convicted) hall thenceforth be diſabled from the exe- 
curion of his office, and {hall forfeit to the party grieved ſo much 
money as ſhall be taken contrary to the act, and ſhall alſo for- 
ſcit 100. one motety to the King, the other moiety to the party 
grieved, wno ſhall ſue for the fame in any of the King's Courts 
by action of debt, bill, plaint, information, or otherwiſe &c, 


P. R. G. 248. 


0. The bryfineſs in equity enereaſing, and the Maſter's buſineſs 
in forming writs decreaſing or diſuſed, the Ld. Chancellors have 
of late time referred matters of account, and ſuch like, to their 
examinations, which are ordinarily decreed according to their 
certifzcate or report. P. R. C. 238. 

O. f:xceptions likewiſe taken 79 anſwers and irregularities in 
preciice, centempts and ſuch like are referred to them. P. R. C. 
239. | 

11, Maſters in Chancery have the fame privilege of laying 
their actions in Middleſex as Barriſters have. Gibb. 40. Bur- 
roughs v. ; 

12. A queltion being, evbether one bos was an abridgment of His Lord- 
another, or only evaſively done and colourably only, the Ld. ip faid, 
Chancellor faid, he did not fee what other method he could take uon 
to determine it, than by directing an inquiry before the Maſter, dul have 
and in order that he may better determine it, his Lordſhip been made 


thought he ought to direct, that the Maſter be attended by tabs „ 1 


perſor:s filled in the profeſſion of the law to aſſiſt him z but his Lord- — 
thip choſe rather, that two perſons ſhould be agreed upon by 7e 
conſent of both parties, than to be appointed by the Court. man 
Which being afterwards done, his Lordihip ſaid, that the beſt 
way was to leave all matters in difference to the arbitration of 
thoſe two counſel, and if they ſhould not be able to make an 
award, then they to have liberty to chooſe an umpire. And the 
ſame was agreed to. Bara, Chan. Rep. 368, 370. Hill 1740. 
Gyles v. Wilcox. 

13. A client gave a bond to his attorney, reciting, that whereas 
B. (the attorney ) had been ſerviceable to J. C. (the client) in ſeve- 
ral cauſes, and till continues to be fo, and the ſaid J. C. being 
thoroyFhly ſenſible of the /ame ſervices and favours, if the ſaid 
J. hall leave to the ſaid B. a legacy of 1000/7. then the ob- 
Iigftion to be void, otherwiſe to ſtand in full force. J. C. died, 
t leſt no legacy to B. whereupon B. brought an action of debt 
againſt the executor of J. C. and had judgment. The executor 
brought a bill for relief as unduly gain'd. Ld. C. Hardwick, 
who had before decreed for the bond, now upon a rehearing, 
directed that the {after inquire, what theſe ſervices were, which 
B. did for J. C. and what be ought to be allowed for them ; and 
that he likewiſe inquire, whether B. ought to have any allaauance 
made him for any extraordinary ſervices done by him. Barn. Chan, 


Rep. 475, 483. Paſch. 1741. Walmley v. Booth. 


For more of Maſter in Chancery, ſee Reports, Anſwers, 
and other proper Titl-s, | 
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Maſter of a Ship. 


(A) IIis Power and Daly. 


DEE \STER of a ſhip / ts the chief mariner. Sti. 152. Roll. 
Mich. 24 Car. in Ca 15 a Wood v. Clement. 
3. P. and 2. The whole power and charge of the ſhip being committed 


be may * a 8 5 
reight en. to the Maſter requires a fla man and of experience, whereunto 
ebe hip, take the owners are to take great heed ; for his power is deſcribed, 


in gland partly by the owner or ſetter forth of the ſhip, and partly by the 
Ze common law of the lea; by means and virtue whereof, the 
- Maſtcr * may, if need | oy borroW money in 83 country 20¹¹ 
Mole the advice of his impany + upon er 26 of the tackle cr furniture of the 
! 
i 


1 CS hip, or Clic /e xl ſome of the merchants g-7ds, provided that the mer- 
+5. P. with chant be re; Said again at the | higheſt price that the. like goods 
iriee naa for at the market: which being done, the freight of 
114. — thoſe goods fo {old and repaid thall alſo be repaid by the Maſter 
25.1 id. to the owner of the ſhip, as well as the freight of the reſt of the 


| 
1 

WW 

— 


mer chants goods, except the ſhip © periſh in the voy age, and in 
tliis caſe, only the price that the goods were bou: ht for ſhall be 
ndered, and for no other cauſe may the Maſter take up money, 
or {etl any of the merchants 800 cls 5y altho' it were in dang? r of 
ſlip-wreck. Mal. Lex Merc. 102. cap. 22 
3. He is, before h:s departure, to deliver the names of all he per- 
ſens <vhich he is to tra; nſport, a; wh; of "his mar mers, V which with us is 
but lately eſta! lifhed : and at bi; return he is to deliver a true in- 
wortory of the goods of any pw 1s, ve fall happen to depart this 
lite in that wvzage, not only becauſe his kindred and friends m ay 
hays 1 intel 1nence of it, but alſo becauſe the ir goods may be late 
and forth coming for one whole year: of which goods in the 
mean tin ic, the bedding and ap} burten— ices may be taken by! 


— 
ez” 
* 
7 
- 


he 
Matter and his m ite to their uſes, as alſo ſuch clothing and ot 
things then upon his body may be delivered to the beats ma? 
and the : company, who do for that diſpoſe of the dead body, 
putting the lame into the ſea. Mal. Lex. Merc. 103. cap. 22. 
9 4. When ai laden to ſail from Bourdeaux to Caen, or ſome 
eee other r Place, is o vertaken at ſea by a florm, fo that ſbe cannit efcap? 
ard avithort caſting ſome of her lading and merchandize over-board 
ae der li, izhtening the ſaid ſhip, and preſerving the reſt of the lading, 
nos; and the veſſel itſelf ; then the Maſter ought to ſay, Sirs, it is con- 
dinger and venient Is caſt c ver-baaru ſome of the ' ſhips lading. Ant, if there be 
Ex:remitys" 915 merchant but what gives his conſent, or approves thereof by his 
eee Spence, then the Maſter ſball uſe his cu diſcretion, and caſt over- 


2 10 


the fen. board ſome part of the lading; and, : f the merchants de net lite of ity 
but 


| IP that they gainſay or contradift it; the Ma ter nevertheleſs cugbt TI . 


ally put the Mater to his oath. Miege's Laws of Oleron, 5. 6.1.8. 
— F 5 
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net to forbear caſting cut ſo much goods as he jball f ſve convenient, * 8. 8 


and the third part of his mariners taking their oath upon the ted by Holt 


bible, that keeping their right courſe, they were fain to caſt „ 6 
Mart of the lading over-board to ſave their lives, and the ſhip, „ 
} : I Kine 


and the reſt of th; > lading. And the wines, or other goods that Richard . 
were caſt overboard, ought to be prized and valued according eldeſt fon af 


8 — 
to the juſt valuc of the goods ſaved. And when thoſe ſhall be 1 


ſold, the price thereof all be divided, liver for liver among the bolyef navi 
merchants, And the Maſter ought to make the diviſion, and to laws, in his 


* te 1 . : return from 
compute the damage of the vellel, or the freight at his own fe Hel, 


choice, and to repair the damage en j the mariners alſo Land, ia the 
ought to have a tun tree, a ind anotker divided b lot, according ifland o O- 
as it thall happen, if it appear, that he to w hoſs lot it fell, did leren. which 
are yet ex- 

the part of a good and able ſeaman. Otherwiſe he ſhall be 


barred of his privilege. And the merchants in this caſe may laws L 339 ] 
tant with 


ſome addi. 
tions; de 

e Mr. Selden's Mare Clauſum, lib. 2. cap. 24. and I ſuppoſe they are the ſame, which 
ted to bim by Mat. Paris, anno 1196. and he conttituted J uttices to put them in ekecu- 
Hiſt. Law, 145, J 


g. He muſt 27 carry any counterfex cacquets, or other ſiftitions ——, 
and colourable {lip papers, to inrolvehe goods of the innocent Coeguers, 
with the nocent. 2 Molloy 233. cap. N. 

6. He may nit uſe any uilawſul cours, enſigut, pendants, SSH 


2 


acta, or flags, 8 his ſhip or lading W. incur a ſeiſure, or Cure, 
the Cargo receive any detriment or damag . 2 Molloy 232. 
cap. 2. 

7. Nor muſt he hh the payment of the % (and ordinary — — 


duties, and port- charges, cuſtoms and imports to the hard a Cuſloms. 
any part of his lading; yet if he overs that which is jutt, 
pony 5 to pay, then he is excuſed. 2 Molloy 233. cap. 2. 2 
. If it happen that the Maſter by reaton of j7u/ «vcuther thinks 
lit to cut down his maſt, he ought ſirſt 45 call the merchants, if Citing _ 
t! dere by any aboard the flip, and to [uy unto them, %, It zs «xd ria 
rogue to cut down the maſt ts prejerve the fhip and lading, it be 
in this cafe, no more than becomes my duty. Nay, 1 it olten- 
tes happens, that they cut cables and rigging, leaving both 
cables and anchors behind them, to fave the ſhip and her 
lang; ; all which things are reckoned liver by liver, as goods 
that were caſt over-bo: ard. And, when it pleaſes God, that the 
veilel arrives ſafely at her port intended, the eration Hall pay 
to the Maſter without any delay their ſhares or proportions, or 
fell the goods, or pledge them, or procure money to ſatisfy 
the ſame, before the ſaid goods be taken out of the fhip. 
And if he has allowed of them, and there happen contro- 
verſies and differences touching the premiſſes, ſo that he ob- 
ſerves 2 colluſion therein, the Maſter mult not come by the lots, 


Þut ought to have his freight. Miege's Laws of Oleron 6. ſ. 9. 


9. When 


e ö A 4 


e 1 


MS 


*s wes; 


— 
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— ä 9. When a man is made u r of a ſup, or other veſſel, and 


Sf By "3 4 the ſaid, ip or veſſel, eng r to ſeveral part=owuners, departs 
e e from her own port, and c:mes f: _Bourdeaux, Rouen, or any 


other place, and is there fig zgoted for Scotland, or ſome other 


foreign country 3 the AMaſjter in uch caſe may net ſell the ſaid 
veſſel, unleſt he hath a procurat ion, or a ſperial rde f for that 
"82s. "rake om the owners. © But in caſe he eeant monies for the 
neceſſury proviſeens of the ſaid veſtel, he may for ks end, with 
the "adric de of his mariners, paw a or pledge part of the c tackling 
: of the ſaid ſhip or veſſel. Mie ge's Laws of Oleron. 4. f. 1. 
2 Notloy. 10. When a merchant freinhis a ſhip at "e cu charge, loads 
cap. 2. l. 10. 1. : > . k BI de 
and her, and ſends her to fea, and ſhe comes into ay: Barbe 0 Rs 
where the Gy reaton of contrary ind ſhe is "gh 75 Lay till her monies be all 
hip 3 ſpent, the Maſter i in that caſe ought ſpeec dily to ſend to his own 
=. HOI country for money. But he ouglit not to loſe his armogan, that 
oblizee, and 15 a good opportunity; Tel if ſo, he is accountable to the mer- 
GE. anner chants for all damages that ſhall happen thereby. But the Maſter 
are CONC. Your 
© thereby may take part of the wines, or other merchant goods, and diſ- 
ul redemp- poſe thereof for the preſent occaſions of the ſhip. And when 


n—— the ſaid thip ſhall be arrived at her right port of dite harge, the 
FOCAL ivige 
fers might 
notdetempt- and appraited at the ſame rate as the other wines ſhall be com— 
to engage monly ſold for, neither more nor lets : and the Maſter ſhall have 


tie owners 8 8 0 > 
or inferter the freight of ſuch wines as he has diſpoſed of as aforcfaid, 


then Wi D Meige' 5 Laws of Ole >YO!TL. 8. 3 22. 


4 N ſort of 
obligations, but where there is very apparent cauſe and neceſity, they ſel dom ſuffer any to g9 Skips 


per or Maffer, £:1 be that bath Au or part in her; ſo that if monies or proviſions be taken up, 
he muſt dent his equal ſhare and proportion with the reſt. Nor can the Mifter on every caſe of ne- 
COUNT Impawa the veftel or turniture; for if ſhe be freighted, and he and the owners are to join in 


f — he AIRS in of proviſions for the voyage, and perhaps he wants money (a great ſign of 
3 eceſſty, yet can he not impawn the veſtel or furnizure any other or further, than 
for his own part or ſhare in her, the which he may transfer or grant, as a man may do an 8th or 5th 
part in lands or houſes ; but fuch obligation oi the veile] mutt be in foreign parts or places, where 
tae calamity or neceſſity is univerſal on the vellel, that will ovligz all the owners. 2 Molloy, 
cap. 2. 1.15. 


11. However, orders and in/rufims arc as carefully to be 

_ upon as the magnet. 2 Molloy, cap. 2. f. 16. 
— 2. When the *. after ſhall arrive at G. l he ſhait not 
Extriee. be 3 3 days camiug from thence ſo the Peace 5; 67 fe arge; now 13 


ne to /2uch at any key or wharf 7ill he comes to Chefter's Key, nl 


hindered by contra ry winds, or draught of water, or other 7% in- 


pediment to be allowed by the officers; and likewiſe he or his 
purſer are there to make oath of the burden, contents, and lading of 
his ſhip, and of the marks, number, contents, and qualities of every 
parcel of goods therein laden, to the beſt of his e all 
where, and in what port fhe 295k in her lading, and <v, hat country 
built, and Hh manned, who was Maſter during the vtyage, and 
2h; the Owners; and in out- ports myſt come up to the place of 
unlading, as the condition of the port requires, and make en- 
tries, on pain of 10 l. 2 Molloy 238. Cap. 2. . 20, 


13. Nor 


wines that the Maſter ſhall have diſpoſed of, ſhall be valued. 
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13. Nor is ſuch a Maſter to /ade aboard any goods eutavards to 14 Car. 2. 
any place whatſoever without entering at the cuſtom-houſe her Cap- Ca. _ 
tain's name maſter, burthen, guns, ammunition, and to what 12. 

lace ſhe intends, and before departure to bring in a note under 
his hand of every merchant that ſhall have laid aboard any 
goods, together with the marks and numbers of ſuch goods, 
and be ſworn as to the ſame, on pain of 100l. 2 Molloy 238. 
cap. 2. ſ. 20. 

14. No Captain, maſter, purſer, / any of his Majeſty's fips 
of war, ſball unlade any goods before entry made, on pain of 
100]. 2 Molloy 238, 239. cap. 2. f. 20. 

15. He ought not to % any merchandizes, but only at the 
public ports and keys. 2 Molloy 232. cap. 2. 

16. No ſhip to go from port to port in England, Ireland,. 
Wales, Ferſey or Guernſey, er Beravick, unleſs the owners are Going Jrom 
Genizons or naturalized, and the Mater and three fourths to be po "I " 
fEnghfh. - 2 Molloy 237. cap. 2. f. 18. 

17. If the Maſter ſhall have freight from port to port within the 
realm, he ought to have warrant for the ſame an pain of forfeiture 
of the goods; and he is to take forth a cocquet, and become 
bound to go to ſuch port deſigned for, and to return a certificate 
from the chief otticers of that port where the ſame is deũgned 
for, and diſcharged within fix months from the date of the 
cocquet. 2 Molloy 239. cap. 2. f. 21. 

18. He may /e bein feritura. Vent. 238. per Hale Ch. ]. in 
delivering the opinion of the Court. Hill. 24 & 25 Car. 2. in Gods. 
Caſe of Morte y. Slue. — 
| 19. If the Maſter has any ſuſpicion, he may detain the ponds 
8 for his freight, Per Doctor Lane. Arg. 6 Mod. 13.—8. P. by 


a. 


Holt Ch. J. Ibid. 12. 


20. He is not to bring any goods from any place, but avhat are 
of the grow?th of that very country, or thoſe places which uſually are Inparting 
t Ver the firſt ſhipping, on pain of forfeiture of their veſſel and fur- 87 from 


. what Jace. 
niture. 2 Molloy 237. Cap. 2. 7 


21. This does not extend fo far, but that Maſters may take in 12 Car. : 


C a a 8 
gds ingry port of the Levant or Streights, although they are not cap. 18. 

N the af 7 growth ef the place, fe that they be imported in Engliſh ſhips, 

X ihe fourths Ji gliſb mariners ; fo likewiſe thoſe ſhips that are 

: India, in any of thoſe ſeas to the fouthward and eaſtward of 

N apo Bona S$peranza, although the ports are not the places of their 

K very growth. 2 Molloy 237, 238. Cap. 2. 

if 22. Any people of England may import (the Maſter and mari- | 340 
5 ners being three fourths Engliſh) any goods or wares from Spain, ors — 


Portugal, Azores, Madeira, er Canary Iſlands ; nay 15 hips that —— 
are t Engliſh built, bullion may be imported; fo likewiſe in ini, 


* . ö 
0 thoſe that are taken by way of prize bona fide. 2 Molloy 237. tic, or any 

- cap. 2.1. 1« | | bother dying 
oy Ne OE I wood of the 


n- growth of his NMajeſty's plantations to be ſhipped, carried or conveyed from any of the Englith plant- 
ations, are t be carried to no place in the world, but are to come diret!ly for England, I eland, Wales, 
 Lerwick, upon pain of forfeiture of ſhip and goods; and the Maſter is to give bond with one ſecu- 

or Tify in 10001. 1t the iy be under the burden of 100 tons, and 2000l. if above, that upon * he 

| ringy 
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brines his ſhi ip Ki ee into En gland, Ireland, Wales, or Berwick, (che danger of the ſeas exe 
cepted ; fo l:tewilc they are to do the ſame for the ſhips that ſhall go from the plantations to the 
Plus, the Goyernory upon borfeiture of the thip and goods. 2 Molloy 238. cap. 2. ſ. 19. 


23. Put ram the Netherlands, er Germany, there may not be 
imported any ſort of wines (other than RHE ice, grocery, 
. Sed 'O Sy 7 itch 5 jar, 774 alt, A deal-board 49 Hard timber, 
cih, er olives in any manner of /* ips what/iever, 2 Molloy 232. 
cap. 2. 


— 24. The Maſter ig fo teep his com: N in peace, and e ma- 


Mariners. Fines ſh. Th be hurt 2 (15 5 ing ſerxi LI Gi - by / bis cgi! ian, the Alajler 
— — . . 0 
4:1 it a Hall cauſe him to be healed, as he * is only anſwerable ſor the 


mariner fall fact Within tip-beard and then by his authority recover from the 


* . 12 4 
4 Ve other a:. . & fa ( i „Fer; Aud al, 71 ng that z/ he hurt 214M. ho Jet 


zaſter mal! 
. thereb be nt that he who is hurt or lamed have prov oked the 


te laid in a Other by evident aſlault or ſtroaks. Mal. Lex Merc. 103. 
houfs, with cap. 22. : 


& C A. 7 
AK. identi- 
tn necetiary and uſual in the ſhip. but ſhall not ſtay in the ſhip until he be healed, and when he 
recter health ſhall sse him his hire, or if he die ſhall vive it to the wife or neareſt friends. But 
ita Mariner be no Fart inthe ſoip's/ervices the Hafer Mall bire ano ber in his place, and if he 


Ewe a greater hire, that mariner then ſhail recover the furplus. Mal. Lex Merc. 10;. cap. 22.— 
Ard zluzs the Mafter ou; eht to _ 1 his mariners if they want, Ihid.—Ii through the ny 


fault rhe / 5a 2 2 2 d any merivers init by ſp3iied ropes or otherwiſe, then ſhal! the Make 
„ » 
=; cat A hele year's kre tothe heirs vi the drowned, Ibid, 


25. Allo he ought to give 550 ma rinert feſb upon Sunday, Tucſ- 

day, ar 7 TH /day, and upon o ICT days fiſh, or ſuch like, 25 

fuFcient drink; but no meat to them that ſleep not in the ſhip. 

Nererthelefs, the qualicy and _anteny of mariners feod and 

hires goes diverliy according t9 the diver- cuſts, ns of countries, and 

tbo conditions made withl them ar the ente ring of the voyage, whereof 
remembrance is kept to avoid diſcords, which are more dan- 
gerous cn the ſcas than on land. Mal. Lex Merc. 103, 104- 
cap. 22. 

26. 11 12 15, 3. cap. 17. If the Maſter of any mere hant ſlip 
fall, during his being al Taad, 7 rte any man en ſhore, or awitfuily 
owe him behind in the plantaticns or elſcaubere, ar refuſe, to bring 
home all fuch men as he carried cut with hum, who are in a ggitti- 
tion . relwUrn ae he 17 ready tc proceed IN hs Ty homes id 
trund, ſuh Maſter being cenvicted thereef, ſhall fuffer three mont! 
77; 1p1't 1/onment either 1 b. 172 

— 27. If a ſhip in her voyage, ng any where at anchor, be 
more eig firuck or grapled with an:ther veſſel under ſail, fer want of god 
e g fieering, whereby the vefiel at anchor is prejudiced, and the 
goods in her damnificd ; in fuch a cate the whole damage 15 to 
| be in common, and to be equally divided and appraiſed hall by 
Ealf. And the Mafter and mariners of the ſhip that flruck, or 
grappled with the © ther, ſhall wear on the Holy Evangeliſts, that 
they did it net wittingly or wiltully z the reaſon of this judgment 
15, that an old veſſel might not purpoſely come in the way of a 
better; which ſhe will hardly do, as long as the damage mult 

bc * ily ſhared, Miege's Laws of Olcron 7. ſ. 14. 
8. When two or more veſſels lie in a harbour, where there 
in 
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586 but little water, ſo that the ancher of one of the * lies dry 75 
the Maſter of the other veſſel ough t ta ſpeck ta the Moſler of the other 
* to take up his anchor, ſor it is too nigh and may do a preju- 
dice. And, if the faid Maſter, and his mariners refuſe to take : 
up the ſaid anchor, then the other aner and his mariners may [ 3414 ; 
take up 3 anchzr, and remove it at a further diſtance; and, q 
rf the ether of, and dunage afterwords happen thereby, they are 
bound to give full ſatisfaction for the ame; but if they had 
placed a buoy to the anchor, and then the anchor ſhould cauſe 
any damage, in this caſe they ſhall not be bound to repa ur tlie ; 
damage; and therefore being in an harbour, they 2 79 faſten 
ſuch ue or anchor-marks, and ſuch cables to their an chors, 
as may plainly appcar and be ſcen at full fea, Miege's Laws of 
Oleron 7. ſ. 18. | 
29. If a pilot undertakes the conduct of a ſhip, to bring her : 

to St. Malo, or any other port, and fails in his undertaking, ſo ©. 
as the /hip miſcarry through want of ſhill z the (aid pilat ſhall make w—_ 
nd ail the damages that 1hall enſue ther reby; but if he be nat able 

to make ſatisfaction, he ought to loſe his head; and if the Maſter, 

or any of the mariners, or mercha ants, cat oF his head, they ſhell 
not be accountable for it; however, before they do it, they 
ought to know whether he ka wherewith to make fatisfzction. 
Miege's Laws of Olcron 8, 9.1. 23. 

30. When a ſhip or other veſſel arriving at any place makes 

in towards a port or harbour, and puts out her flag, or gives forme 
other {i lien to have a pilot come aboard, or a boat to tow her into 

the harbour the wind or tide being contrary, and a contract is 
made for piloting the ſaid thip into the ſaid harbour accordingly; 
and foraſmuch as in ſome places it is a cfm, and an owe oe 
«ble one, Hat the third or fourth part of the ſhip laſt fhail accrue is 
the Lord of the place where that tad accident happened, and hike 
proportion to the talyers, and only the remainder to the Maſter, 
merchant, or mariners; therefore the perſons contracting tor 
the pilotage of the veſlel, to ingratiate with their landlo xd. and 
to get to themſelves part of the laid [hip and her lading, do! lic 
bale ay treacherous villains wittingly and 2 * {he 
ſhip Sat ſhe may be le, and feigning to aid, help, and atliſt the 
dArciled mariners, themſelves are the firſt in — the {hip to 
neces, in purloyning and carrying away the lading contrary to 
all reaſon and a good conſcience; and, that they may be the 
more welcome to their landlord, run to his houte to bring him 
the tiding of this unhappy diſaſter; whereupon the faid landlord 
comes with his men, and takes his {tare and the falvers Lp 
and the reſt is left for the merchants and maxiners; which being 
contrary to the laws of Almight y God, this] law therefore Call be, 


ö eſtabliſhed, that (nn andin 5 any! wor cuſtom to the con- 
| trary) all jandl- ords, falvers, and all others, ht bull tuke, or 
. purloin any of the ſaid goods, hell be e excommunisgated, 
N and bun iſhed as thieves and robbers; and as for ſuch talic and 
: treacherous pilots, the judgment is, that they Hall be put 10 a ri- 
gorous aud WNmercif: 4 death, that very high gibtets [hull be for that 
* P zurpole 


he 
3 
* 


* * 
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— ä 9. When a man is made Matter of a fhup, or otlier veſſel, and 
Dijp-f'"g of the ſaid /i > or veſſel, bel aug. 17 to ſeveral part-owners, departs 
- * from ker "i port, and mes ?5 Bourdeaux, Rouen, or any 
— —ů— other place, and is there freighted | fr Scotland, or ſome other 
reign country; the Aajter in ſuch caſe may net ſell the ſaid 
veflel, i he hath a procurat ion, or a ſpecial 2rder for that 
purpoſe from the owners. But in caſe he rat mon tes for the 
neeefſary proviſtens of the ſaid veſtel, he may for that end, with 
the advice of his mariners, paw gl or pledge | part of the 7 

of the ſaid ſhip or veſſel. Mic oe's Laws of O! eron. 4. 1. 1. 
2 Niollov. 10. be bra nan: erchant freig s a "hi ip at his exon charge, loads 


Cap. 2+ l. 10. 
: FU her, a1, 1 ſe? ade Her to ed, and ſhe comes into an B N "wh 


where the Gy reaton of contrary auind, foe is fain 1e flay till her mames be all 
ſap 3 ſpent, the Matter i in that caſe ought ſpeedily to ſend to his own 
nad, nec 

5 Ser country for money. But he ought not to loſe his armogan, that 

oblized, and is a good opportunity; for, if fo, he is accountable to the mer- 
tic owners chants tor all damages that thall happen thereby. But the Maſter 
are conclud- 7 = 

©4 thereby may take part of the wines, or other merch; ant goods, and diſ- 
un redemp- poſe thereaf for the preſent occalions of the thip. And when 

PE iu the ſaid thip ſhall be arrived at her right port of diſe harge, the 

Ke mi Wines that the Naſter ſhall have di [poſed of, ſhall be valued 
dotdetempt- and appraited at the fame rate as the other wines ſhall be com— 

eto engage monly ſold for, neither more nor lets : and the Maſter ſhall have 

dee Hon the freig ght of ſuch wines as he has diſpoſed of as aforctaid, 

them with Meige's Laws of Oleron. 8. f. 22. | 

fun fort of 

obligations, but where there is very 2pparent cauſe and neceity, they /,. tom ſuf any to ge Skips 


per or Mager, du be that bat! Aare or part } =p ers fo that if m as 7 provilions be taken up 
he mui Scar his equal ſhare and proportion with the 25 aa can che 0 Aer on every caſe of ne- 
cedity impa: the veiſel or turniture; for if ſhe be freichted, and he and the owners are to join in 
1 339 10 e Hying in of provifions | tor the voy age, at id perhaps he wants money (a great fign of 

neceſſity 5 yet Can he! n imp aun th = YC! {-] Or Ker cure any other or turther, than 
for his owa part or ſhare in her, the whith be may transfer or grant, as a man may do an 8th or 5th 


part in lands or houſes : but fuch obligation of the velſel mutt be in foreign parts or places, where 
the cal OE: or neceſſiiy is univerſal on the veilel, that will ooligs all the owners. 2 Molloyy 


11. However, orders and in/rufins arc as carefully ta be 

wh: et 1 as the magnet. 2 Molloy, © cap. 2. ſ. 16. 
— When the Maſter ſhall arrive at 6. ravefond, he ſhi8 not 
Emvie:. he a 3 days coming from thence io the place of diſcharge ; nos 
ne to ſaucb at any key or wharf 7i// he comes to Cheſter's Key, 111 18 
hudered by contrar y ia or draught of water, or other 7 im 
pediment to be allowed by the officers ; and likewiſe he or his 
purſer are there to make cath of the burden, contents, and lading of 
his ſhip, and of the marks, number, contents, and qualities of every 
farcel of grads therein laden, to the beſt of his knowledge; all» 
There, and in what port he 295k in her lading, and <what country 
built, and h manned, who was Maſter during the vtyage, and 
2h the Owners; and in out- ports myſt come up to the place of 
unlading, as the condition of the port requires, and make en- 

tries, on pain of 1001, 2 Molloy 238. cap. 2. . 20. 


13. Nor 
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13. Nor is ſuch a Maſter to lade aboard any goods eutavards to 14 Car. 2. 

any place whatſoever without entering at the cuſtom-houſe her Cap- '? Cid 
tain's name maſter, burthen, guns, ammunition, and to what 2, 
place ſhe intends, and before departure to bring in a note under 
his hand of every merchant that ſhall have laid aboard any 
goods, together with the marks and numbers of ſuch goods, 
and be ſworn as to the ſame, on pain of 100l. 2 Molloy 238. 
cap. 2. 3 

14. N Captain, maſter, purſer, / any of his Majeſty's Aips 
of war, ſhall unlade any goods before entry made, on pain of 
100]. 2 Molloy 238, 239. cap. 2. f. 20. 

15. He ought not to % any merchandizes, but only at the 
public ports and keys. 2 Molloy 232. cap. 2. 

16. No ſhip to go from port to port in England, Ireland,. 
ales, Ferfey er Guernſey, er Berwick, unleſs the owners are Going "eu 
genizers or naturalized, and the Mater and three fourths to be 7" "I 
Eugliſb. 2 Molloy 237. cap. 2. ſ. 18. | 

17. If the Maſter ſhall have freight from port do part within the 
realm, he ought to have <varrant for the ſame on pain of forfeiture 
of the goods; and he is to take forth a cocquet, and become 

bound to go to ſuch port deſigned for, and to return a certificate 
from the chief otticers of that port where the ſame is deũgned 
for, and diſcharged within fix months from the date of the 
A cocquet. 2 Molloy 239. cap. 2. 1. 21. 
18. He may /i bend feritura. Vent. 238. per Hale Ch. J. in ro. 
delivering the opinion of the Court, IIill. 24 & 25 Car. 2. in Cad.. 
” Caſe of Xlorie v. Slue. 


[4 19. If the Maſter has any ſuſpicion, he may detain the gords 

"I rr his freight. Per Doclor Lane. Arg. 6 Mod. 13.—D. P. by 

in Holt Ch. J. Ibid. 12. 

h 20. He is not to bring any goods from any place, but awhat are 

re of the growth of that very country, or thoſe places which uſually are Importing 

Ye for the fir/? ſhipping, on pain of forfeiture of their veſſel and fur- goo x 
niture. 2 Molloy 237. cap. 2. — == 


* 21. This does not extend fo far, but that Maſters may take in 12 Car. 2. 
gods inMry part of the Levant or Streights, although they are not of cap. 18. 
the Tf growth of the place, ſo that they be ported in Engliſh Dips, 
ti, fourths Jin gliſb mariners ; fo likewiſe thoſe ſhips that are 
India, in any of thoſe ſeas to the jouthwward and eaſtward of 

abo Bona Sgeruuga, although the ports are not the places of their 
very growth. 2 Molloy 237, 238. cap. 2. 


ners being three fourths Knglifh) any goods or wares from Spain, — Sugars, 
Portugal, Azsres, Madeira, or Canary Iſlands; nay in fhips that e 

8 g 5 % . . . « Tons, ginger, 
are nt Engliſh built, bullion may be imported; fo hkewiſe in id, fuſ- 


and thoſe that are taken by way of prize bona fide. 2 Molloy 237. 2 or hy 
1 , bother dying 
2 OL * . 19. wood of the 


en- growth of his Majeſty's plantations to be ſhipped, carried or conveyed from any of the Englith plant- 
ations, are tg be carried to no place in the world, but are to come directly for England, Þ eland; Wales, 

. Lerwick, upon pain of torfeiture of ſhip and goods; and the Maſter is to give bond with one ſecu- 

Nor Tify in 10001, 1t the ſhit be under the burden of 100 tons, and 2000l. if above, that upon —_ he 
| ringy 


22. Any people of England may import (the Maſer and mari- L 340 
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brines his ſhi ip n info England, Ireland, Wales, or Berwick, (the dinger of the ſeas ex. 
cept ted); fo l:ikewile they are to do the ſame for the ſhips that ſhall go from the plantations to the 
= ns * do the Governor upon forfeiture of the thip and goods, 2 Molloy 238. cap. 2. ſ. 19. 


23. et ram the Netherlands, er Germany, there may not be 


imported any ſort of wines (other than Rhenifh } ſþicery, grocery, 
tobacco, pet-al OC. n 1 mute 7 tor, 2 155 in, denlulgard = har 4 timber, 
eil, CH 90. IVES 171 armny manner or P iþs © TL vhatſze VE F. 2 Molloy 2422. 


cap. 2. 
} 
24. The Maſter rs 72 Fe2p Fig company in peace, and if any ma- 


Marine. riner ſhall be hurt in din g. ſer ama or by bis companizn, the aſter 
— — * . 4 * 
r fa It cauſe him to be healed, as he 2 ho is only anſwerable for the 


merincr jail fact W ithin bee, „ 4 d tl 1en by his authority recover from the 


ſick, we ofber mariner the changes, and any th: ng that the hurt man hos left 


zaſter mall 
Kue him to Hereby, except that od who is hurt or lamed have provoked the 


be 1234 in a Other by evident atlault or ſtroaks. Mal. Lex Merc. 103. 
Rage. with cap. 22. f : ; 


l {uſtenti- 
n necetiary and ol al in the ſhip, but ſhall! not ſtay in the ſhip until he be healed, and when he 
recrter health ſhall ere him his hire, or if he die ſhall vive it to the wife or ncargſt friends. But 


a Mariner be rol bart inte foip'sjervices, the Maſter all bire anoiber in his place, and if he 


kve a greater 6 ire, tha t mariner then ſhail recover the ſurplus. Mal. Lex Merc. 103. cap. 22.— 
Ani Alus hs e Siafter ous ht to __ rt is miners if ties want. Ibid. —bi through the Matter's 
Fzult be. a r perifo * J any meriners init by ſp3iied ropes or otherwiſe, then ſha!! the Nafter 
px; one whole vent s ire to the heirs v1 the drowned. Ibid. 


25. Abo he ought to give bis WL riners fleſh upon Sunday, Tucf= 
fry, d Th IN 4j and LG 1 other days fiſh, or ſuch like, 275 
22 N drinks hut no meat to them that ſleep not in the ſhip. 
Nevertheleſs, the qualicy and quan 3 of mariners food and 
hires g os diverſiy- according to the diver- cuſis; ns of countries, and 
£57 C5 tions made Will them at up Ce ring of 47 be voyage, whercot 

remembrance is kept to avoid diſcords, which are more dan- 
gerous on the ſeas than on land. Mal. Lex Merc. 103, 10g. 
cap. 22. 
26. 113 12 N. 3. cap. 17. F the Mafter f any merchant ſſiþ 
e. _ ag his being brad, force any man an js gies Or aviifully 
late him behind in the plantatiins or elſcaubere, or refuſe. t bring 
rams al, Il fuch men as he carried cut with him, who are in a<yguu:- 
tion to velurn 4 hen he 17 ready te proceed nt his 10 age hyme 7% id 
trund, fi Maſter being conwvifted the reg, ſhall ſuffer three maul! 
zipriſonment wil bor t b. 72 
— — 27. If a ſhip in her voyage, lying any where at anchor, be 
er JS e frruck or grapled with anther veſſel under fail, for auaut of good 
Rn: ering, whereby the veſſel at anchor is prejudiced, and the 
goods in her damnificd; in fuch a cafe the whole damage 15 to 
be in common, and to be equally divided and appraiſed hall by 
half. And the Maſter and mariners of the ſhip that firuck, or 
grappled with the ot!: er, ſhall fevear on the Holy Evangeliſts, that 
they did it net wwittingly or wilfully; the reafon of this judgment 
13, that an old veſſel might not purpoſely come in the way of a 
better ; which ſhe will hardly do, as long as the damage mult 
bc cqually ſhared. Miege's Laws of Olcron 7. ſ. 14. 
28. When two or more veſſels lie in a harbour, where there 
4s 
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2s but little water, ſo that the anchor of cne of the veſſels lies dry, 


het a BE CS 


the Maſter of the ther weſjel ought te ſpeck te the Maſter of the other 
ve to take up his anchor, for it is too nigh and may do a preju- 
dice. And, if the ſaid Maſter, and his wariners refuſe to take E 


up the ſaid anchor, then the other 31 after and his mariners may 1 
take up the faid anchyr, anti remove it at a further diſtance; and, 
rf the ether oppoſe, and dt; ge after word; happen thereby, they are 


* 
n 


bound to give fall ſatisfaction for the dune; but if they had i 
placed a buoy to the anc hor, and then the anchor ſhould cauſe | 
any damage, in this cafe they ſhall not be bound to repaic tlie j 


rs and therefore being in an harbour, they s-g47 79 faſten 
ſuch $42ys or anchor-marks, and ſuch cables to ha anchors, 
as May plainiy appcar and be ſeen at full fea, Miege's Laws of 
Oleron 7. f. 15. 

29. If a pi lot undertakes the conduct of a ſlip, to bring her - 
to St. Malo, or any other port, and fails in his undertaking, ſo = 
as the hip miſcarry through want of tilt; the ſaid pilat ſhall make 
gead ail the damages that 1hall enſue thereby ; ; but if he be nat able 
to make ſatisfaction, he ought to laſe his head; and it the Maſter, 
or any of the mariners, or mere ants, cut of his head, they nell 
not be accountable for it; however, before they do it, they 
ought to know whether he has wherewtth to make fatisfzction. 
Miege's Laws of Qleron 85 9. ſ. 23. 

30. When a ſhip or other veſſel arriving at any place makes 
in towards a port or harbour, and puts out her flag, or gives ſome 
other ſign to have a pilot come aboard, or a boat to tow her into 
the bark bour the wind or tide being contrary, and a contract is 
made for piloting the ſaid thip into the faid harbour accordingly; 
and foraſmuch as in tome places it is a efron, and an en ee 
able one, that the third or fourth part of the ſhip I? fhail accrne ts 
the Lord of the place where that fad accident happened, and like 
proportion to the talyers, and only the remainder to the Maſter, 
merchant, or mariners ; therefore the perſons contracting for 
the pilotage of the veſlel, to ingratiate with their landlord, and 
to get to themſelves part of the taid ſhip and her lading Ly do lixe 

bale az treacherous villains wittingly and 1 1juuide ihe 
ſhip Sat ſhe may be lit, and feigning to aid, help, and | all ſt the 
diycreſled mariners, themſelves are the firſt in i the {hip to 
 Hieces, in purloyning and carrying away the lading contrary to 
all reaſon and a good conſcicuce; and, that they may be the 
more welcome to their landlord, run to his houſe to bring him 
the tiding of this unhappy diſaſter ; ; whereupon the taid landlord 
comes with his men, and takes his ſhare and the ſalvers theirs, 
and the reſt is left for the merchants and mariners ; which being 
contrary to the laws of Alnughty God, this | law dere ſnail be. 
, citabliſhed, that (notwithſtanding any! wor cuſtom to the ecn- 
i trary) 4ʃl . ſalvers, and all others, that ſhall take, of 
purloin any of the ſaid goods, ſoell be accurſed, excommunicated, 
\ 
. 


and punifoed as thieves and rod ers; and as for ue falie and 
treacherous p1i/9ts, the judgment is, that they all be put to a ris | 
gorous and unmercif death, r very high gibbets ſhall be for that | 
$: = purpole 
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purpoſe /zt ug as near the place as conveniently may be, where the 
ſo guided and brought the ſaid ſhip or veilet to ruin 25 atorc aid; 
end thereon ſhall thee accurſed pilote thamefuliy ed {heir days; 
which gibbets ſhall be left ſtanding, as a memorial of the fact, 
and as a caution to other ſhips that thall afterw ards ſail that wav, 
Miege's Laws of Oleron 9. f. 24. | 
—— 3L. If a thip being in an harbour waits for her fraioht to de- 
EE. part therewith, the Maſter ought, before he dep rt, ub 8 ad- 
Fe Viſe ith his company, and tay, Sirs, Ietat thin you of this 
muſt he tay Weatrer ? Whereupon perhaps ſome will tell lim, it is not ſafe 
in port or yet to ſail the wind being but newly changed, and we had beſt 
3 jd firſt to fee it ſettled; and others poſſibly will ſay, the weather 
caſe, when is good and fair. In 1uch cafe, the ſofter fs to concur avith the 
a fair wind major part; upon failure of which, if the {hip ithall come to be 
— loft, he ſhall make good the fame (if he hath wherewithall) ac- 
2 dieler. cording to the full value upon a juſt appraiſement. Miege's 
232. cap. 2. Laws of Oleron 4. ſ. 2. 
32. He may not ſet ſail 2vithout ad7s and ſufficient mariners both 
for quality and number. 2 Molloy. 232. cap. 2. 
342 ] 33. By the commin law the Maiter of a ſhip could“ nt im- 


pu ——— fawn the ſhip er gend; for no property either general or ſpecial 
., was in him, nor i3 ſuch power given unto him by the conſti- 


8 112 - - . . 4 _ - * 
Se Hypo. tuting of him a Maſter. 2 Molloy. 235. cap. 2. 


tecation A) pl. 1.—* He may pawn the ſhip if occaſion be. Vent. 238. Morſe v. Slue« 


33. 22 E 23 Car. 2. cap. 11. f. 2. Where any goods fhall be 
laden an board any Engliſh ſhip of the burden of 200 tuns or upwards, 
ard mounted with 16 grins, ar more if the Commander fhall yield up 
the goods to any Turkiſh ſhips, ar to arty pirates, or ſca rovers with- 
out fighting, he ſhall, upon prof thereof made in the Court of Ad- 
miralty, be incapable of taking charge of any Hugliſb ſhip as Cam- 
mander, and if he ſhall hereafter take ian him te command any 
Engliſh ſbip, he fhall ſuffer impriſonment by varrant from the Court 
of Admuralty during 6 months for every 9 ence ; ant in caſe the per- 

fens taking the ſaid goods fhall releaſs the ſhip, or pay unto the Maſter 
any money or goods for freight, or other reward, the ſaid goode, or 
meney, or the value theresf, as alſo the Maſter's part of ſuch$&p f 
releaſed, ſhall be liable t repair the perſons, whoſe goods were ratte, 
by action in the Court of Admiralty, and in cafe the Commanders pa 


of the ſhip together with ſuch money and goods fhall not be ſufficient 4 O 
\ 


repair all the damages fuflained, the reparations recovered on the 
Maſter's part of the ſhip ſhall be divided pro rata among ft the perſons 
proſecuting and proving their damages, and the perſons damaged ſhall 
have their action againſt the Maſter for the remaingler. | 

S. 3. No Maſter of any ſuch Engliſh ſhip being at fea, and having 
diſcovered any 72 to be a Turkiſh ſhip, pirate or ſea-rover, fhall des 
part cut of his ſhip. | 

S. 4. If the Maſter of any Engliſh ſhip, thi not of the burden of 
200 tuns, or mounted with 16 guns, ſball yield his fhip unto any 
Turkiſh ſhip, pirate or ſea-rover (not having at leaft- his double nume 


3 | ber 


Pl 


Maller of a Ship. 


ber rf guns) without fighting, ſuch Maſter fhal! be liable to all the 
penalties in this act. 

S. 5. Upon preceſs out of the Court of Admiralty it fhall be laauful 
for all Commanders of his Majeſti"s forips, or the Commenters of any 
other Engliſh ſhips, to ſeife ſuch ſhips or maſters Ho effending, accord- 
ing to the preceſs, and the ſame de fend in cuſtcdy ints ay parts of his 

Aſs Joy Aminen 55 to be proceeded againſt according is this aft. 

8. . e mariners or inferior gſſicers of any Englifo ſhip Jaden 

VI 1h a goods fhall decline or refuſe to night and defend the ſhip, when 
hey ſhe 11 be therenmto commanded by the Ma ier, or hall utter any 
words to diſcourage the other mariners fr: m defending the ſhip ; 
every marinen, ev hb! 9 fvall be Jouns's wilty of declining, or refuſing as 
afereſaid, fbeil laſe alt his <vaze "hw to him, together with ſuch 

goods as Fo bath in- bi ib, end ſuffer impriſonment, net exceeding 
G months, and f vail during lich linie be kept to hard lab cur for his 
11.17NHMeNUNCES 

35. A ſhip put into Boſton in New England, and there the 
Maiter took up neceſſaries, and gave a 6:17 of [ale by way of Hypo- 
inecation, and now there being: > fait againſt the ſhip and owners 
to compel repayment, a prohibitic Mm Was moved for; and the 
Court held, that the Mailer could not by his contract make the 
ca rs per ſonally liable to a ſuit, and therefore as to them granted 
a prohibition, but as to the {uit againſt the ſhip denied a prohi- 
bition, for the Maſter can have no credit abroad, but upon giv=- 
ing ſecurity by hypothecation, and it is not eas to hinder 
the Court of Admiralty to give a remedy, where we can give 
none ourſclvcs. 1 Salk. 35. Trin. 2 Anne. B. R. Johnſon v. 
Shippen. 

36. 1 Ann. Slat. 2. cp. 9. /- I. Ir the pr incipal be convit of 
felony, Hand mute, cr challenge pere mplorily above 20 jurors, the ac- 
eefery may be proceeded a ag as if ſuch principal felon had been at- 
tainted, uctævith landing cb principal be admitted ts his clergy, par- 
daued, or otheraviſe delivered before ettainder ; and ſuch acceſſor 75 if 
be be convicted, er flands mute, or challenges, as aforeſaid ſhall ſuffer 
as rf the princ * had been attainted. 

Ges. 1. cap. 9. J. 5. If any owner ef, or captain, maſter, 
er mariner belonging to any ſhip, ſhall awilfully ca/t away, burn, 
roy the ſhip, ar direct, or procure the ſame to "by done, with 
ent to prejudice any perſon, that ſball have underwritten any 
policy of inſurance thereen, or any merchant that ſhall lad goods 
therein, or a ewner of ſuch ſhip ; the perſons offending being thereof 
convitted, fhal! be adjudged felons, and ſuffer without benejit of clergy. 

38. He is not to import into, or export out of, any the Aung. jb 
plantations in Aſar Africa, or America, but in Engl! b or Irifh 
veſſels, or of the veilels built and belonging to that country, wand, 
plantation, or territory; the Mafter and three fourihs of the ma- 
riners to be Engliſh, upon the forfeiture of ſhip and goods; and 
if otherwiſe, they are to be looked upon as prize, and may be 
ſeiſed by any of the King's officers and commanders, and to 
be divided as prizes according to the orders and rules of ſea. 


2 Molloy. 237. cap. 2. 
7. 437+ cap. 29. Al 


342 


6 Mod. 79. 
8. C. by 
name of 

Jonſon v. 


Shepney. 
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Z. All goods of the trowth of his Majeſty's plantations arc not 
fo be imp tcd f into England, Ireland, or Wales, Hand of Jerfey 


DE $1 1D 


- 


r Guernſey, but i: * veſſels das truly beling lo ebe that are f 


Englan 4 I-land, ales, Ferſey, or Guernſey, and three fourths 
at leatt of the mariners are to be Engliſh, upon forſciture of thip 


and goods. 2 Molloy. 237. Cap. 2. 

49. NMaſter of a ſhip has the power of chegſug the ſailors, and 
not the owners; for when the part-owners had made the de 

endant Matter they could not put any ſervants upon himew'th- 
out a ſpecial agreement for it, for breach whereof an action 
would lie e, for the very making him Maſter impowers him to 
chooſe his ſervants, for Je is anſaverable for all events, and there- 
fore but reaſonable he thould have liberty of chooling ſuch men 
as he can contide in, and for whoſe Loneſty and diligence he 
may take locurity ; ; and the owners have no means to avoid it 
but to recal the Maſter's authority; and it is one of the incon- 
venicncies or jointenancy, that one alone cannot do that; judg- 
ment pro d letendente. 12 Mod. 434. Mich. 12 W. 3. Roſiere 
v. Sau Eins. 

21. Whe na NMaſter fraights a flup, he ought to Heco kis mer 
Chants to rare that belo: ng 80 ner; an, t! hey ſce any thing 
amiſs or wanting, he mult rectiiy itz : | tor, if jor vent of £ od 
cordage, any pipe, hogſnead, or other , jould + fen to be 
ſailed Or loft, the Matter and — Gu; ght to Made it 8594 1 62 
the merc hunt. 90 alſo, if the ropes or ſlings break, tlie Mat iter 
not having ihewed them to the merch: ants, he mult make ſatiſ- 
faction f for the damage; but if the merchants fay, that the cordage 
is Soo and {ut Nes, and reſt (at? fd therew th, 2 
It happens chat they breaz; in that calc each 32 ſhall jt: are 7 
damage, viz. the Merchant to whom the goods belong, and he 
faid Maſter with his mariners. Micge s Laws of Oleron. 6. ſ. 10. 

42. A veſtel being laden with wines, or other goods, and 
hoyſing fail at Bourdcaux, or any other place, if the Maſter and 
his marincrs have Vt fr. mcd their "ls as th ey our! t to have done, 


and it happens that ill weather overtakes them at ſea, ſo that 
he main-ya! 4 ſhakes er breaks one of the Þ!; bes OT hogthsg JS 3 the 
ſhip being arrived at her port of diſchar; ge, the merchant Ns to 
the Maſter, that by reaſon of his main-yard his wine was M; 
in that caſe, if the Maſter replies, it was not ſo, both he and / 
mariers {tc it four or ſix, or ſuch of them as the merchants 
taal think beit) mf? take their oaths, that the wine awos not deſtre cj 4 
by them, nor by the main-vard, or fHraugb their default, as the 
merchants char, ge them, and then the ſaid Maſter and his mari- 
ners ſhall be acquit ted these But, if they refuſe to make oth 
to that efleci, they are then obliged to make ſatisfaction for the 
ſame; for the y ougl.t to have ordered their fails aright, before 
they ſailed from the port where they took in their ladiug. 


Micge's Laws of Oleron. 11. f. 11. 


# 


B) Charge- 


Maſter ok a Ship. 


(B) Chargeable. In what Caſes. 


* . . * 3 
I. J* a Maſter ſet forth his ſhip for to take in certain charge or CO 
luding, and then aber in any more, eſpecially of other men, 22 ;f the 
5 * * . * . 1 
he is to loſe all his whole fraight; tor by other men's lading, lie goods are 
may endanger the merchancs goods divers ways. And in ſuch 3 1 
4 . 2 1 E into 76. 
aſe, when goods by ſtorms are caſt 2verbeard, it ſhall not be erer 
made good by contribution or average, but by the maſter's Own his knows 
* . Fad : . . 
purſe; for if he * everburthen the thip above the true mark oi 5 ay 
5 f 9 / ONnerWwl - 
lading, he is to pay a fine. Mal. Lex Merc. 99. and coat 
» brought in 
may be ſubjected to what freight the Maſter thinks fitting. He muſt not overcharge or lade 
his (hip aGove the birth-mark, or take into his ſhip any perſon of an obſcure or ananown condition, 
tei heut letters & ſafe conduct. 2 Molloy 232. cap. 2. 


2. If a ſhip do enter into any other port or harbour than ſhe was 

fraighted for againſt the Maſter's will, as by a ſtorm, or by ſome 

force, then the goods ſhall be tranſported to the port conditioned 

on the Maſter's charges; but this muſt be tried by the Mafter's 

cath, and two of the mariners, or elſe the. Maſter may be in fur- 

ther danger. Mal. Lex Merc. 99. 

3. Such is the duty of a Maſter of a ſhip that is provident, that Molioy 

he cg nat to make ſail, and put forth to ſea without the advice 735 5b. 5. 
and conſent F the mt part of his company, eſpecially when the Nor muſt he 
weather is ſtormy, otherwiſe he ſhall anſwer the damages that % i» pers 
cometh thereby; principally if he have not provided an expert 2 uk 
pilot, or if the ſhip happen to fall over in the harbour. Mal. caufe when 


Lex Merc. 102. cap. 22. | 2 fair win 
| | invites his 
departure, But if the ſhip's company differ in opinion. as to ſailing or not, the Matter is to con- 

ur with the major part, Miege's Lawsot Oleron, 4. ſ. 2. 


4. The Maſter ſhall be puniſhed alſo by damages, if the 2ver- 
{2p of the ſhip be wntyth, or the pump be faulty, or a ſufficient co- 
vering be wanting, eſpecially for corn, victual, or tuch like 
commoditig® Mal. Lex Merc. 103. cap. 22. 
5. I i# Matter is not bound to render an account of all to the 
ownez#,; as for paſſengers which are found unable to pay. Mal. 
Flerc. 121. Cap. 30. 
When any gods or merchandiſes are delivered unto the S. P. For 


alter, er his clerk the purſer of the ſhip, and laid within board, b 


or to the ſhip fide, both ways is at the Maſter's peril. But the aboard 
Maſter is t bound 75 anſwer for ſuch things as are put in his makes them 


— 8 FF . . , . 5 ö liable, and 
ſhip * evithout his and his company's knowledge ; becauſe where oe as ll 


men are found ignorant, they are alſo eſteemed not to conſent. by the com- 
Mal. Lex Merc. 193. Cap. 22. mon law as 
: the law ma- 
rine. 2 Molloy 246. cap. 3. ſ. 14. But if the merchant or paſſenger keeps his goods by himſelf, 
a; monies or ſuch things in 57s coffers, and then tinds fault to have loſt them: theu the Matter ac 
Company are to purge themſelves by their oath; but if afterwards, notwithſtanding they be found 
guilty, the denier mall pay the double, and allo be puniſhed for perjury. Mal. Lex Merc. 103. 
Cap. 22, | 
Goods ſecretly brought in, and net entered in the purſer's book, or bills of lading, the Maſter is 
got reſponſi ble tor, dule ls it be ſuck as the parties bring into the ſhip about chem, as cloaths, money, 
Vol. XV. Fi | and 
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Fa (a iet, 20 


make iatisfattion. 


11 
Fer if any 

dame 1a 
pens b, 
livery. of 
the 00d in- 
to th. 12ht- N 
er, ae that 

the ropes bi 

and wen in 


liable. 


Fe hatin by 
Fe een 
law ne $15. 
perty either 


Io! o. 
ey de zo Ol 
be aay a 


F goods be „en. 
4 telis him he will not be antweradle if a lols happeas, yet if goods are ſtolen he mult 


= ai: d the! like 5 there 


2 Mollov. 2 


Batter of a Ship. 


which are ſeldom entered; and moſt commonly thoſe that are viſible he is anfeerchls 
14 


ite forexoarrs aerger to keep his goods, and that he wwill net take care thereof, if 
Amen dy the crew ; it is hela, that he 18. not anſwerable for the ſame, eſpecially if 
creement, Ibid. 


aber, and the Maſter appoint a cabin for the ſame, and deliver abe kry ts 


Ibid. 249. 


7. The Maſter is liable ſor all 1 damage ſuſtained by bad hls, 


ropes, blocks or lines, if the mariners do give nice of it, and they 


thall bear their parts in the damage, and ſo is he alſo to anſwer 


any damage happeuing by unreatonable Heri. or breaking 90 
at, and therein he and his company may be put to their oath, 


Tal. Lex Merc. 103. cap. 22. 


he mult anſwer ; 4 but if the lighter comes to the wharf or key, 
up the goods, the ee breaks, e Mailer is excuſed, and the wharnger 13 


33+ Cap. 2» 


- * 
takin 5 


3. Whatſoever x Il happen through fault, negligence, er cance, 
ed, or if it be dn by the paſſengers, or other 


Mal. 


ated 1 gt be avoid 


6.2 „4 il 


than Bi mf: elf and bis Lompany, the Maſter is anſwerable. 


zeneral or Les Merc. 103. Cap. 22. 

1; Ec! ial dy Y 

r 1 

the conftitutins him Ma aſter; yet, as an officer, he muſt render. an account for the whole charge, 

Wien once commited o his care and cuttedy, and on ſailure make ſatisfaction; aud theretore to: 

misf,r «LNCS ha — ng, ei ther tro MI negiigences ne, or ignorance of himjelf ar mar.,ners, 
a” - * 2 TE 4.11 

he muſt be refpoulible. Molloy. 229—3 Mod. 323. 


But cone 
cern ing the 
Cine for the 
1214 goods, 
the Maſter 
1:14) well do 
it, as the 
merchant 


may purfue for ſpoiled goode. 
any tau: 7 CONncer nin — 4 
fwoear n fault ts have been in them, the 


If by the Maſter's _ 55. fie ation of cds, or other da- 
mag es happen for non-payment of cu//om, r fe ſe bills of entries in 
the cuſtom-houſe fo rods, or for eee ting of unlawful go%Hds, 


the Matter ſhall nw "Si the ſame with the intereſt. "Mat, 
Lex Merc. 1 103. Cp - 22. 
And notuithſtandin E if it hall be found, that tbe merchant ii rt 


Majier, and jour of vis c uin any marine: 


20ds, as atorclaia ; N if the 
Mal. Lex Mere. 


Matter mall be cleared there by. 


he g 


103. Cap. 22. 


Molloy 
I1iOVY, 
N 

231. 23 
- — 


Cas. 2. 1. 


mee 


Tho 
the * Aer 


Porter, 52 
as t5 fot 
duties the 
Matter is 
always look- 
ed on as 
ſuch, and 7s 
the fen 
«4 Th: E able; 
jor to pit 
them to 
the wer- 
chazts to 


10. Error of a judgment in B. R. in oaſump/t br.cht by the 
mayor and commonalty of L. againſt H. where they 
a cem, that they and their predeceſſors, mayors, Scc. B 


of ev ery Maſter of a 1 ſhip 84. per tun for every tun of c/eefe b 


e had 


* 


from any place in England ti the port of J. onden ab oriente de IM 
don-bricdge in the name of av*77hage; and that the defendant bY 
ing Maite of a itip had Drought to the port of London ſo many 


tuns, which at that rate came to fo much, which he had not 
upon non aſſumpſit, verdict and judgment was for the 


P*1 ic} - 


plain it i whercupon H. brought a writ of error, and aſſign'd for 
error, that the actio:. did not lic againſt the Maſter, but that the 


duty is due by tie merchants, ov ners of the goods: but the 
judyment was athrmed; for the Acer is intrujled with the 


© 


:r the duty; and it would be infinite to ſearch ſor the ov 
0 


>lared of 


90¹ 


goods, and both a recompence from the merchants for bringing 
them, and is reſponſible ſox them, and re ſhall be charged 
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of the ſeveral goods, which are all in the cuſtody of the Maſter, anfwerduties 


who brought them into port, and therefore he {hall be charged. 
3 Lev. 37, 38. Mich. 33 Car. 2. C. B. Mayor &c. of London 


. Hunt. 


is impracti- 


cable, and it 


is but rea- 


ſonable the 


Maſter 


ſhould pay a duty for the benefit of the port, and that the town ſhould have the duty who are te 


maintain the port. 1 Salk. 249. Mich, 10 W. 3. B. R. Vinkeſtone v. Ebden. 

11. If a Maſter ſhall aveigh ancher, and ſtand out to his voy- 
age after the time covenanted or agreed on for his departure, if any 
damage happen at ſea after that time, he ſhall refund and make 
good all ſuch misfortune. Molloy. 255. 1 

12. So ſean as merchandizes and other commodities are put 
abzard the ſhip, whether the be riding in port,, haven, or any 
other part of the ſeas, he that is exercitor navis is chargeable 
therewith ;z and if the ſame be there loſt, or purloyned, or ſuſtain 
any damage, hurt or loſs, awhether in the haven or port before, or 
won the ſeas after ſhe is in her voyage, oer it be by mariners 
er by any ether through their permiſſion, he that is exercitor navis 
muſt anſwer the damage, for that the very lading ot the goods 
aboard the ſhip does ſubject the Maiter to anſwer the fame and 
with this agrees the common law, where it was adjudged, that 
god being ſent aboard a ſhip, and the Maſler having fegned his 
bills of lading for the ſame, the goods were ſloued, and in the night 
divers perſons, under the pretence that they were preſs-maſters, 
entered the fhip and robbed her of thoſe goods; the Merchant 

rought an adim at common law againſt the Mofter ;, and the 
queſtion was, whether he ſhould anſwer for the ſame ? for it 
was alleged on his part, that there was no default or negligence 
in him; for he had a ſufficient guard, the goods were all lock'd 
up under hatches, the thieves came as preſs-maſters, and by 
force robbed the ſhip, and that the fame was vis major, and that 
he could not have prevented the ſame : and laſtly, that tho' he 
was called Maſter, or exercitor navis, yet he had no ſhare in 
the ſhip, and was but in the nature of a fervant acting for a ſa- 
bry, But notwithſtanding it was adjudged for the plaintiff; 
for at his Hril he muſt fee that all things be forthcoming that 
are delired to him, let what accident ſoever happen, (the act 
of d, or an enemy, perils and danger of the ſeas only ex- 
ceyfed) ; but for + jire, thieves, and the like, he mull anſwer, 
is in the nature of a common carrier; and that though he 
eccives a ſalary, yet he is a known and public othcer, and one 
that the law looks upon to anſwer, and the plaintiff hath his 
election to charge either Maſter or Owners, or both at his 
pleaſure, but can have but one ſatisfaction. 2 Molloy: 230, 231. 


cap. 2. l. 2. 


* This was 
a. trial at 
Bar, and 
Hale Ch. J. 
ſaid, that 
the Matter 
is exercitor 
navis, aud if 
in this caſe 
the Court 
ſhould let 
looſe the 
Maiter, the 


3460 
Merchant 
would not 
be ſecure, 
And if they 
ſhould be too 
quick upon 
the Matter, 
it might diſ- 
courage all 
Matters; fo 


"thatthe con- 


ſequence of 
this caſe is 
very great; 
but the jury 
gave A ver- 
dict for the 
de fendant, 
the Court 
inclining 
that way, 
Mod. 85. 
Mich. 22 
Car. 2. B. R. 
lors v. 
Sluce, — 
The Court 
inclin'd 
ſtrongly for 
the defend- 
ant, there 
not being the 


leaſt negligence in him. Vent. 197. Hill. 23 & 24 Car. . B. R. S. C.—But afterwards in Hill. 


21 & 25 Car, 2, it was adjudzed for the plaintiff by the opinion of the whole Court ; the reaſons 
whereot were delivered by Hale Ch. J. That tho” by the“ “ admiral civil law, the Mafter is not 
chargeable pro danmo fatali, as pirates, ſtorm, Se. but where there is any negligence in him, he 
is, yet this caſe it not to be meaſured by the rates of the admiral law, becauſe the ſhip was infra cor- 
pus comitatus, And the firſt reaſon tor his being liable is, becauſe he takes a reward, and the uſage 


15 tO pay him half. wages before he goes out of ＋ 2dly, If he would be might have had a 
A 


Canligh 


— - _— 
eren » 4, 
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eautten for bimpelf, which he omitting, and taking in the goods generally, he ſhall anſwer for what 
hapoens. zdly, To excule the Muter, a ditterence mutt be thewn between im and a common 
hovman, carrier, or inn-ho!der, But as to that there is no difference between him and a hoyman, 
2 Lev. 68 S. C.] He is + rather an officer than «a ſervant, as he may impawn the ſhip, and fel! 
boa yeritura; and as to an objection of tne Maſter's rece/virg wages from the Owners, he antweredy 
hat in effect, the Merchant pays him; tor he pays the Oavner's fraight, fo that it is but handed 
over bv them to the Matter; it the fraight be lott, the wages are lott too; for the rule is, traight is 
the mother of wages: ſo that tho” the declaration is, that the Malter received wages of the merchany, 
nad the verdict is, that the owners pay it, it is no material variance, Vent. 23*, 239. S. C.—— 
Adjaiged 2 Lev. 6). S. C.,—Refolved tor the plaintiff, Raym. 220. S. C.——*#* But by our law, 
caſe lies againſt him for goods Toft, tho' without his default. 2 Jo. 69. S. C.—S, P.- Becauſe he 
was a public officer, and becauſe his ſalary is part of his hire, and did ariſe from his care and diligence 
to be lake for tlie ſafe cuſtody of the goods; per Holt Ch. J. 12 Mold, 481. cites S. C.- Bui 
the thip had been robbed a7 || /ea, the Matter had not been anſwerable, tho” he was chargeable at 
land; per Holt Ch. J. 12 Mod. 484, cites S. C.—Ibid. 499.— S. P. Whether by enemies, Ships 
of reprize, or pirates; for there, if no tault or negligence was in him, but that he pertormed the part of 
an honeſt, faithful and valiant man, he thall be excufed. 2 Molloy 232. cap. 2.—8S. C. cited by Holz 
Ch. J. in Caſe of Boso v. SaxnFokv, & al. And held clearly, that tho' the Maſter is chargeable 
in reſpect of his wages, ſo are the Proprietors likewile in refpect of their fraight, which they receivg 
for the portaze of the goods, at the election of the plaintiif. 3 Lev. 258, 259.—+ Eyre J. held, 
that there is no difference detueen a land-cartier and a water-Cairicry and that the Matter o: a thiy 
was mo mere thana ſervant to tbe Owners in the eye of the law; and that the power he has 0; hypo- 
thecation, is dy the civil law. 2 Salx. 440. in Cafe of Boſon v. Sandford. 
t 2 Vent. 191. Arg. fays, that he is not liable iu caſe ot hire, or fink ing of the ſhip, 


3. If the Maſer ſhall receive goods at the wharf or key, or ſhall 
fend his boat for the ſame, and they happen to be 4%, he thall like» 
wiſe aniwer both by the marine law, and the common law. 
2 Molloy 231. cap. 2. ſ. 2. 


S. . For 
if once the 
Mariners 
have taken 
charge of 
them the 
Matter becomes immed:ately reſponſible, if they ſteal, loſe, damnify, or imbezil them. 


Joy 247. cap. 3. 1. 15. 


2 Mol. 


14. If goods be laden aboard, and after an e or reſtraint 
from the Prince or State comes fert, and then he breaks ground, 
or endeawgurs to fail away, if any damage accrues, he muſt be 
reſponſible for the fame. The reaſon is, becauſe his freight ig 
due and muſt be paid; nay, altho' the very goods be /e:/ed as 
contraband g:zzds. 2 Molloy 232. cap. 2. ſ. 3. 

15. He ought not to lade any of his merchants gords aboard any 
of the King's enemies flip (admitting his own vellel leaky or diſ- 
abled) without letters of ſafe conduct; otherwiſe the ſame may 
be made prize, and he muſt anſwer the damage thatollows the 
action. 2 Molloy 232. cap. 2. | 

16. Ner thall he come, or ſneak into the creebs or other 
chen laden homenvards, but into the King's great ports, (u 
he be driven in by tempeſt); for otherwiſe he torfeits to 
King all the merchandize, and therefore muſt anſwer. 2 Mo 
loy 232. cap. 2. 

7. He mult , /ade any prohibited or unlawful geade, whereby 
the whole cargo may be in danger of confiſcation, or leaſt ſub- 
ject to ſeizure or ſurreption. 2 Molloy 232. cap. 2. | 

18. Aſter his arrival at port he ought to ſee that the ſhip be 
evell marred and anchored ; and after re-laded, not to depart or ſet 
ſail, till he hath been cleared; for if any damage happens by 
reaſon of any fault or negligence in him or his mariners, whereby 
the merchant or lading receives any damage, he muſt anſwer 


the ſame. 2 Molloy 233. cap. 2. 
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| 19. He muſt not ſet ſail with inſufficient rigging or tact/e, or 
| ME with other or fewer cables than is uſual and requiſite, reſprct being 
» WH Had to the burthen of the veſſel. 2 Mol loy 233. cap. 2. 


g 8 20. If fine goods or the like are put inte a cloſe Ig beer , and 79 be _ 26 

„ one yed pron the ſhip to the hey, it is uſual there, that the Maſter CR 

fend a competent aumbes of his mariners to lock to the mer— by L. C. J. 

's i h 2 17 1 ] 75, { 15 7 | b 7 Fd, h Hales. 

re andize, if then any of the goods are lat and imbeze the 

Matter is reſpontible, * and not the wharfinger; but if fuch goods 

> #1 

is WW are 72 be ſent abrard a ſhip, there the w harfinger, at his peril, 

: 5 muſt take care the ſame be preſerved. 2 Molloy 233. cap. 2. 

1 21. And as the law aſeribes theſe things and m- any more to As if he de- 

© WW him as favs, when committed by him or his mariners in ports, wales in By 

le 5 courſe withe 

„ there are other things, which the law looks upon to be as 70 

„ MW faults in him i his voyage, when done. 2 Molloy 233, 234- cauſe, or 

y cap. 2. fteers a dane 

= 5 P. gerous and 
Wo wn ſul way, when he may have a more ſecure paſſage ; though f avid illegal impofiti * he may 


ſomewhat change his courſe; nor may he fail places in tetted with pirates, enemies, or other 
places n otoriouſly knawr e be 2 unſ. ife, nor engage his veſſel among rocks, cr remarkable ſands, being 
| thereto not necellitated by violence of wind and weather, or deluded by talile lights, 2 Mole 
ill 3 loy 234. cap. 2. 


Coe jt ; 

Nv. 22. The Maſter ſhall not be anſwerable for the contrads of : 
their mariners, but they may be detained for their crimes. 

„„ 2 Molloy 234. cap. 2. 


23. Maſter of a ſhip went a trading veyage beyond ſea, and died; 
the ſucceeding Maſter gpen'd his e focte, in the preſence of the crew ; 
end then ſent a letter avith a bond inciſed to the «widow, wherein be 
bound himſelf to an/wver to her the ſum of Zool. if the ſhip arrived 
| ſafe; the ſum the deccaſed //, being 2001. which was the rate 
| of reſpondentia bonds there. The Mater traded, and made 
zool. per cent. of the money. The queſtion was, whether he 
ſould be bound to any more than this bond, or anſwer to the 
| widow the profits of the money made in w ay of trade? The 
| Counſel for the widow, and the Ld. Keeper too, thought it dif- 
ſer'd from the cafe of an executor; becaufe the ſhip was to go 
a mating e and the money was deſigned to be laid out in 
trade, ay# the ſucceeding Maſter is in effect, but a truſtee for 
feſentatire of the former. And they held, that if he 
with the money as with his own with care and prudenc e, and 
through any accident the money was left, be would nat be account- 
| It was therefore decreed, that he ſhould account to the widgav 
for the profit made by the Sacks, dedufting reaſonable allywwance for 
/abour and frill, The 1d. Keeper thought this reſolution ne- 
ceſlary for the incouragement of trade; it being a comfort to a 
| man to know, that if he ſhould dic, the improvement of his 
be FW effects in the way of trade by the ſucceeding Maſter ſhould be 
r ſet bor the advantage of his family. 10 Mod. 20, 21. Paſch. 
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s by 10 Ann. in Canc. Brown v. Litton. 
reby 24. On the hyp:thecation of the Matter, the ſhip is ſuable in © 348 } | 
{wer the Admiralty, but the owners are not. 1 Salk. 35. Trin. 


2 Ann. B. R. Johnſon v. Shippin. 
. He 25. A Maſter of a ſhip 7s ue harged of go2ds, when he lands 
| £3 them 


348 Maſter of a Ship. 


them at the cuſtom-houſe, and gives the proprietor notice. 
MS. Tab. cites 5 March. Eggleſham v. Partyes. 
26. Maſter of a ſhip takes upon him to /e the ſhip at an un- 


dervalue to the agent of the E. Ind. Company. This is a breach of 


truſt in the Matter, and decreed that the E. 1nd. Company ſhall 


anſaver | fer the real value of the ſbip ond ares, but not for poſſibility of 


gain. MS. Tab. cites 1 December 1718. Eaſt India Company 
v. Ekins. 


(B. 2) Oreners. How far bound by his Contract or 
Default. 


Tf the αο e 1. A. A Mafter of a ſhip, of which B. was owner, treated with 
Bad. beer J. 8. tor taking the e ſbip to freight at 80 tins to . ul from 


49 ard f 3 : 
bat mms Lond: 5N t9 Falmouth 17; 4 th ence 19 Bar celana d 0 alter: ag tne 


nante.! props VZ age, and there to U! tac de, at 2a certain rate per In. And 0 
— = - : Pt erfor; iN this, the Maler and Ate rchant (J. 8.) exec? a charter 


be fuch 1 10 

HA part, but B. w as no party thercto; and by the charter party the 
cee dt 86 i & P - FY 5 * * r * 
the * 2 188, JI. #7, ter * tt * js 1h, and TC, Di i” IUTS _ Hl ae 4 4 a 30o/. I'he 


e ſhould an Natter det and commits barretry, and the Merchant in ect 
On e — 
- 48 [:jeth his wn ee goods. For the mercha: dize being th, came 


lor mance ei 


thereof have not till Lent was pait, and was rotten. 8 nlence was given 
bent Nadie zgainſi the Maſter at id lip, in the Court of Admiralty at t Ba de- 

to the da- * 

mages. And lona, and aſhirmed on appeal to a higher Court. "Che ſhip com- 

the v valua- ing to the merchant's hands the 9wwner brought trover. The more 

"Ha ot ide chant brought a 20 to lay this ſuit, and anther was brought by | 

latter inn, the owner for freight, and claim'd deductions out of both for his 


vie. obliging damages ſuſtzined by the Maſter's breach of articles. Þor if the 
e Ow: ner Sives < thor pt to the Vaſter to contract, or allow his 
ance, wo: 41 CONtrac t, he ſlial! be liable to loſs as well as gain, by occaſion 


wot excuſe that contract, and if he wil have the gain, viz. the freight by 
or leffza the the Maſter's contract; he sh ite Bree ths ks Os 14. 
thc Os er Chancellor held, that becautc 7M charter party wa «1 the ſhip at 


by allent to a certain price, che Owner ſhould not be pbliged furthea, and that 


he 20 or e /y with relation ts the fre. 2 n:t t; the value F the ſip ; N. that 
Arenen N the 


eftbe vlnr the Maſter is liable for deviation and barrctry —_ no 
obliget? Grwuners, elſe matters ſh5uid be owners of all men's ſhips Wd 
1 eſtates; and decreed accordingly. 2 Ch. Caſs 235, 239. Mic 
Caſes 239. 2 ns 2. Anon, 
in the S. C. 


5 - "Wikis the ſhip is 2ve// engaged, ſhe is for ever obliged, and 
this Owners are concluded thereby till redemption. 2 Mob 
loy 236. cap. 2. 
a 3. "Maſter of a hp is but a * ſervant to the Owners, and if le 
law, and he 5% proviſions 4 tick, tho! he has money from the Owners, the 
hath no 0 wor arc 112'!e to the a in proportion to their ſeveral ſt: res 
e in th 1e Hip. Ht: l. 1 709. 2 Vern. K. 643. Specring & al. v. De- 
"We 8 gr.re, Gallway & al, 
which he hath 1s hy the civii law, Per E. yre J. 5 77 ow. 102. Boſon v. Sandford —cites Hob. 111. 
He is rather 42 C: acer than a ſervant. Vent, 235. Motic v. Slue. 


5 4. In 


egaſter of a Ship. 


4. In a voyage the Mailer of a ſhip is the Owner's ſervant, 
i and his duty requires him to provide neceſſaries tor the ſhip, and 
it is the Owner's intereſt that they ſhould be provided, therefore 
vhat the Maſter neceſſarily takes up ( th not upon bottomry , aud em- 


, toys for that purpsyſe, the Owners mult pay. M. S. Tab. cites 
if 27 March 1710. Cary v. White. 
4 
(C) Actions &c. by him. 349 J 

r i. IF any man compel the Maſter to overburthen the ſhip or boat, 

he may therefore be accuſed crimmally, and pay the damages 

happening thereby. Mal. Lex Merc. go. 

2. Either Maſter or Owners may bring an action for the 1 Show. 30, 
11 freight. Per Cur. 2 Salk. 440. Mich. 1 W. & M. B. R. in Caſe . F. in 5. C. 
1 | of Boſon v. Sandford. | 
e | 3. Maſter of a ſhip is in many refpects ſuable, and may ſue And the 
14 in /hings concerning the /hip as well as the Owner, and what the OP 2 
* Maſter recovers in this action is to the uſe of the Owners; per amin hy 
11 Holt. 12 Mod. 383. Paſch. 12 W. 3. in Cate of Mikes v. Caly. morchan 
0 in bit own name, Ibid. u. guatenus Maſter he cannot bring traver for the 27. ib 
T he may have caſe if by a ſeiſure ot the ſhip he &e hindeved of bis voyage, Ibid, And he ſhall 
have ireſpaſs for a diſturbance of him in bis office. Ibid. 
n 
5 4. Caſe by Maſter of a ſhip agarn/? a perſon auoh diflrained corn 
1 with which the {hip was freighted, 2b hereby he /2/? bis voyage, will 
2 lie; or he may have treſpals and declare on his poſſeſſion. 
y. 12 Mod. 381. Paſch. 12 W. 3. Mikes v. Caly. 
15 5. It is mere indulgence to mariners to ſue for wages in the Carth. 518, 
fo Admiralty, but if the Maſter /u-s for wwages there a prohibition 8. C. 
15 ihall go; for he contracts on the credit of the owners, but the 
of mariners on the credit of the ſhip. 1 Salk. 33. Trin. 12 W. 3. 
* Clay v. Sudgrave. 


F (D) Actions againſt him. 


i. = 
1,7 F an fant being Maſter of a ſhip by contract with another 
Pa take upon him te bring certain goods from S“. Chriſtopher's 10 


ngland, and there to deliver them, but delivers them nat accordin 9 
to agreement, but waſtes and conſumes them, he may be ſued in the 
Admiral Court, alths he be an infant, for this ſuit is but in na- 
ture of a detinuc, or a over and cenverſian at the common law, 
and a prohibition denied for that cauſe. 2 Molloy 234. cap. 2. 
[. 13. —cites Furnes v. Smith. 1 Roll. Abr. 520. 


IC 2. Where a hip is li by the Maſter's neglect, trover lies not 
10 againſt him, but a Hecial ain on the caſo; the ſtorm by which 
05 the {hip was loſt cannot be material in trover, but if defendant 
2 ſold the ſhare of the ſhip before the form, then trover well lies, 
tho' the Maſter were appointed by the part owners. Cumb. 371. 

— per Holt Ch. J. 8 W. 3. B. R. Anon, 
Fi 4 (E) Actions, 


r 


1 ,. 


Arenen — 
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(E) AQtions, Pleadings, and Evidence. 


J. that he 1. B Y the marine law, he, that will charge a Maſter with 3 
_ 3 fault as in relation to his duty, mult 7 think that 4 gene- 
fuck or fuch ral ck. 5 is ſufficient in law, but he ought to aſlign and ſpecify the 


bee ſter very fault where with he is ſo charged. 2 Molloy 234. cap. 2. f. 13. 
as happen- : 
cd, or been oc afione ed vy reaſon of ſome fault in the mariners; but muſt vet only prove the fault 
2 rife t, b: muſt a/- prove let that ful aid 1} poſe to ſuch a ſad event ; or that tuch 
[ 350 ? 4 Huf bencu bout ſuch à faul 2 Molloy 23 
— I miustortune could net bave if penned Wilhout uch 2 fault precedent. l01,.0Y 234. 
Cap. 2. ſ. . 
2. What is taken fi mn the Maſter in relation ts the ſhip, he ſhall 
have cafe er tre/paſs for at his election, with this difference, that 
if he bring treſpaſs he mult declare ien his en. Per Holt, 


12 Mod. 383. Paſch. 12 W. 3. in Cate of Mites v. Caly.. 


[Formore of Malter ok a Ship in general, ſee Hypothecation, 
Variners, and other proper Titles. ] 


Maſter of the Rolls, 


(A) His Power &c, 


.BY the ſtatute of 21 H. 8. c. 13. there are 12Y\aſters of 
Chancery. P. R. C. 233. 
2. The 3 the Maſter of the Rolls is one a 
cluef. . 234 


3. His patent is oe life; in it he is ſtiled Clericus paryæ M 


the 


ex, Cuſtos rotulorum, & Cuſtos domus converſorum judæorum. 


P. R. C. 233. 

4. He taketh in open Court his oath, which is ordained by the 
18 Ed. 3. and is as follows: 

5. You ſhall ſwear, that well and lawfully you ſhall ſerve our 
ſovereign Lord the King and his people in the office of Clerk of 
the Chancery, to which you are intitled; you ſhall not aſſent to, 
nor procure the King's diſhcriſon, nor perpetual damage to your 
power; nor ſhall you do, nor procure ta be done, any fraud to 
any man's wrong, nor any thing that toucheth the keeping of the 
ſcal. And you 1hall lawtully councel in things which touch the 


King 
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King when you ſhall be thereunto required; and the council 
which you know touching him you {ſhall conceal; and if you 
| know of the King's diſheriſon, or perpetual damage, or fraud to 
® be done upon things which touch the keeping of the ſeal, you 
E {hall uſe your lawſul power to redreſs and amend it; and if 
9 you cannot do the ſame, then you ſhall certify the Chancellor, 
or others which may cauſe the ſame to be amended to your in- 
tent. P. R. C. 233, 234. 
6. He is keeper of the records, judgments, and decrees, of this 
? b Court. P. R. C. 234. 
E 7. The records and rells of Chancery fince the beginning of : 
I Richard the 31's time are kept in the Chapel of the Rolls, the reſt is 
| are kept in the Tier of London. P. R. C. 234. | * 
t | 8. The Maſter often /ts in Court with the Lord Chancellor or 
Keeper, and in his abſence hears and determines cauſes there; and 
in the evenings, and at other times, when the Court at Weit- 
miniſter, or elſewhere before the Lord Chancellor or Keeper is not 
ſitting, hears and determines cauſes at the Rolls. P. R. C. 234. 
9. Cardinal Woolſey (who was Chancellor the 29 H. 8.) But herets- 
is ſaid to have introduced the Maſters judging in cauſes in the 6 
Lord Chancellor's abſence; and the Ld. Coke in the preface to * * 
his third report ſays, he cannot conceive that the Maſter of the miſſien, the 2 
Rolls has a lawful authority ſo to do, or to determine cauſes at 2 done by 3 
the Rolls (as of later times has been uſed), unleſs he be au- entered a, 1 
thoriſed by ſpecial commiſſion under the great ſeal; which it done either 


x 1 1H per Curiam 
ſeems he NOW 1s. 1 . R. Gf 2345 235 or per Cane 


cellar, P. R. C. 23 5. 
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To. He has a long time been ranked with the great officers of the 351 J 
realm, as appears by the ſtatute 12 R. 2. c. 2. where it is enact- 
ed, that the Chancellor, Treaſurer, and Keeper of the Privy 
Seal, the Steward of the King's houſe, the King's Chamber- 
lain, the Clerk of the Rolls, the Juſtices of both Benches, the 
Barons of the Exchequer, and others that ſhould be called to the „ 
juſtices of the peace, ſheriffs, eſcheators, cuſtomers, 1 | 
if comp llers, &c. thould be ſworn to do the ſame faithfully, and | 
witliout affection. P. R. C. 235. 
ie 11. He hath great power and preheminence by preſcription, fßla- + 


PAC and commiſſion. P. R. C. 235. . 


12. Some have been of opinion, that by his office he is a ge- 
neral conſervator of the peace; but it is ſaid he makes out proceſs, 
and takes recognizances thereupon, not by any power incident to his 


le office, but by preſcription. P. R. C. 235. 

13. The Maſter of the Rolls does yearly, from time to time, 1 
ar tranſmit in eſtreats of parchment, preſt writ, in a conform mea- 1 
of ſure, and of one ſize written on the one ſide only, all and ſingu- - 
0, lar charters, letters patents, writs-cloſe, commithons, licences, | 
ur &c. out of the ſaid patent rolls, and the ſame eſtreats the King's Y 
t0 Chancellor, or the ſaid Maſter of the Rolls for the time being, 9 
ne {hall deliver in their own perſons yearly to the Barons of the | 
ne Exchequer in the Terms of Michaelmas and Eaſter for execution 


and 
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and proceſs to be had and made thereupon for the King. Gilb 
Hitt. Exch. 229, 230. cap. 7. 

14. A decree made by the Maſter of the Rolls alone without the 
aſſiſtance of two Maſters in Chancery was allowed to be error, 
Vern. 273. Mich. 1684. Smith v. Turner. 


15. 3 Geo. 2. cap. 30. All orders and decrees made by the Maſter 


of the Rolle, except orders and decrees cf ſuch nature as according ts 
the courſe of the Court ought only to be made by the Lerd Chancellor, 
Lord Keeper, or Lords Commiſſioners, ſhall be deemed valid orders 
and decrees of the Court of Chancery ; ſulject nevertheleſs to be dij- 
charged, or altered by the Lord Chancellor, Oc. fo as no ſuch orders or 
decrees be inrolled, till the ſame are ſigned by the Lord Chancellor, Oc. 


1 Maxims. 


— — ͤ — 


It is 2 ſure 1. AXIMS are the Hundatiant of the law and the conclu- 
founcation ſions of reaſon 3 and therefore ought ut to be impugned, 


or ground of : | 5 5 
obs, and a but always to be admitted'; but they may by reaſon be conferred 


eoncluſipn of and compared the one with the other, tho' they do not vary, or it 
reaſon, 1o may be diſcuſſed by reaſon which thing is neareſt the maxim, 


called quia f <P 
marima et and the mean between the maxims, and which is not; but the 


ejus ee maxims can never be impeached or impugned, but ought always 
& certiſſima 3 ! 3 1 5 
— to be obſerved, and held as firm principles and authorities of theni« 


atque quod ſelves. PL Co 27. b. 


Maxime om- 


nibus probetur, fo ſure and uncontrollable, as that they ought not to be queſtioned; and is what is | 


elſewhere called a principle and is all one with a rule, a common ground, poſtulatum oiom. Co. 
Litt. 10. b. 11. 2.——Ard its being called a principle or principium is as much as to NM rimum 
eaput, from which many caſes have their original or beginning, which is fo ſtrong, as it fr 
no contradiction, and therefore it is ſaid in our books, contra negantem principia non eſt diſputandumn, 
Co, Litt. 343. a. | 

2. The alterations ef any of the maxims of the common law ar 


moſt dangerous. 2 Init. 210. 
[ 252 ] 3. The /aws of all nations are doubtleſs raiſed cut 3 ruins of 


3 | . 
the civil law, as all governments are ſprung out of the ruins of 


the Roman empire, and it muſt be owned that the principles of 


our law are borrowed from the civil law, and therefore ground- 


ed upon the ſame reaſon in many things; per Holt Ch. }. 
12 Mod. 482. | 


[For more of Marims there will either be added a eollection 
of them with refcrences to all the books of law down to 
this time at the end of this work; or a diſtinct treatiſe will 


be printed of them.] 
Mel ius 


5 A 4 


Melius Inquirendum. 352 | 

Melius Inquirendum. | 

? 

i 

| 

* * * ; 1 

(A) M Hat it is, and the Efe# thereof, it 

| '£ 

. 

I, A Tenure is found of the King as of his manor of Dale The melius * 
. . . — . 1 - ; 

by 3s. a mclius inquirendum finds a tenure by knight's aum ib in ite is 

. o . . o . LE 

ſervice of the King; this is a tenure by knight's ſervice of the own nature fy 

faid manor, and not in capite; for the melius only /upplies that 4 4 com- 5 

9 EO. 5 | - mon law to 4 

which was defective. Jenk. 296. pl. 48. bes f 
. ment 10 4 4 

defect or uncertainty of a former office, and ſo the tenure being found certainly here to be of the King 5 
as of 4 manor, ard by lome ſervice certain, and the uncertaialy only for ſome other part, when the 8 

melius inquirendum comes it perſe-ts that, and ſo mates bu! one effice and muſt be joined tagetber. 8 

And as to the Caſe in ©. 292, Trin. 12 Eliz. where it is refolved, that n office being found that A 
lai:ds were beld of the Auen, but per que ſ rvitia ignorant, and thereup;n a melins inquirendun 94 

was award'd, whereb, the renure was found to be of a ſubject, that now che firſt office was void and 5 
the melius inquire ium w 54 the nature of a diem clauſit extremum, it was ſaid, that this was no- by 

thing to the rpg; for rat was t a melius inquirendum at commen /aw, but grounded upon the * 

ſtatute ef 2 E . and taking his nature and force from thence ; therefore the reſolution is expreſsly 70 

that che meuus inqu s dum there is as the firſt office and abtoiute in itfelf by the ſenſe of that ſta- wa 
tute, which is but in des caſes mentioned in the ſtatmmte. Reſolved by Hobert and Tantie!d in the ' 
Court 0: Wards, ablente Coke, Hob. 50, pl. 56. Inche v Koll. 4 
2. A melius inquirendum iſſues upon an office found virtute * „ 4 
8 , * 6 . . . { 0 
brevis de mandamus : the ſaid melius inquirendum ought not to eo ; 
roſirain the inquiry to any tenure, although it be of the King; out prece- i 

but thall leave the inquiry without any“ reſtriction. The want dent 2 bf 
oi the words coram eſcheatore, in the writ of mandamus does not , ua 1 

7_ . . . - — *  W 
vitiate it; for the writ of mandamus ought to be before the eſ- per Hebart J 
cheator. and cannot be otherwiſe. Jenk. 294. pl. 42. (bis). and Lan- 5 

of field,abſente a; 

ff" Coke, in the Court of Wards, Hob, 73. Curtice's Caſe, {4 

3. A meſjius inquirendum will never ſupport a defefive in- If cc 1 
72 1 - in the points 4 

q:ifttion, 3 Mod. 330. Hill. 2 W. & M. B. R. The King v. the found ; but 4 

Warden of the Fleet. if it find 1 
ſome things 4 

well, and nothing as fo others, it may be ſupply'd by a melius inquirendum. 2 Salk. 49. Hill, 

8 W. 3. B. R. Liachv. Coote. | ; 1 


(B) Grantable, In ⁊ubat Cafes, and how. 


E PHE writ of melius inquirendo lieth, where the firſt office 

is found by virtue of a writ of diem clauſit extremum, the 
which office wanteth certainty in divers points, as in the tenures of 
divers lands, or in the value of any of them &c. then thall iſſue 


forth ſuch writ of melius inquirendo. But 0 5 1 
GUN 
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® Defendant 
wascutlaw d 
at the ſuit 
of an after 
eme 4 
— 8 Who 
£7 a leaſe 
J** om Toe 
Crywn at a 


quarter part of the value, viz. for 1:07. per ann. where "W lands were well worth 4787. and he 
jevied only the 129/. per ann. and let the outlaw take the reſt. 
an eegits and would 1 ave the leſſee account for the whole value; 
former decree was ſet aſide), that the leſlee cow! d teu vu more han the extended value, which was at 
207, per ann. and could not enter an d take ail the profits; for the Crown has no intereſt in the land 


as * 


extended, but only perception of profits, but the party may take out a melizs inguirendam, and have 
them extended at a greater value. 


pr found by the eſcheator ; 


in any T 
vis cel comm canli; for melius inquirend 


after 2 497d Hic: Are. Mo, 
4 11 30. tays it wa 


celiug Ingutrendum. 


virtute Aci ii ſi, ond nat by virtue of any . 
cori or commiſſion, and the office wanteth certain q in divers things, : 
as before z then a melius i inquirendo ſhall not iſſue forth, but the 

oitce and inquiſition returned ſhall be as + void, becauſe it is not 
found by virtue of any commithon or writ, but only ex olficio of 


l 4 
CDG tos 


the eſcheator, without any command to him to do the ſame; 3 


and therefore the ſame ſhall be taken as void, if it want certainty ; 


Nr B. 


2 — 
1 . 1. 45 5 (B). 
zum thall not be awarded where they do not award the 


es 4 E. 4. oy. 25 A meliu ; inguirendum thall 


Þr ee :t &&. pl. uirend 
. Mich. 27 & 28 Eliz. in N 50 a's Caſe.— D. 298. d. 


5 10 Fa 2 


e HY 


2. A melius inquirendo ſhall be awarded vp: a ſermiſe made in 
aun, that the lands are of a greater ye 'rly value 1 2 175 de- 
are by the office. And upon like reaſon, upon a ſurmiſe made, 
a they are Holden. by «th 2 ſervices, or that the tenant was ſe;jed 
of other | lande or other + eftate than is mentioned in the office, a . i 
melius inquirendo ſhall be awarded. FT. N. B. 255. [D). ; 


Fa 


The firit judgment-creditor brought 
but it was decreed (by which A 


M0906 os as - cant wer a an 


And it was agreed, that the d- ce Should change place, and let in 


the fir? age f. crediter, and be pay the leffee 20 l. per ann. ti. leffee's debt be ſatiify'd, and the 


6U!t[aWYY 13 remai 7 inforce. 
bela void qucad the protector. Hard. 1-6. Trin. 165 


E:. d ad} udged acct "rea 8 ly. 


And the extent upon the elegitatter the extent upon the outlawry was 
Maſters v. Whitfield and Hotkin.—-Cited 
Parl. Caſes 72. Attorney 3 eral v. Baden. 


- An office poſt · mortem found that the perfen d. ed ſeiſed of lands, but not what effate he died 


ed W's in thoſe lands. 


7 void, but may be ſupply'd by a mel;us ee endum, as well te perfect what eftate the de- 


not utter! 
4 74 2 
7 Jac. New 


Note, that it 
is the an- 

cient courſe 
in the Ex- 
chequer, 
het if it be 


found by offce that J. &. war feiſea in fre, ad , but f whom the tenements are held they de 
wot uncle, that a commiſſion fail iiſue to enquire certainly of whom &c. and if it be found that e 
MW. V. then tt; © ga all hat e onfter le maiy. 


b:1: = 


$3:Q "= JTenGum 
- 


Ameliu in- 
gurendug 

3* ſeldom or 
never grant- 
4 tho' in 
ſrch caſe 
Vier: ate af- 
f2avits, that 
the party 
had his 
Yerſes. It 


ball not male a re. of Fs King, nor the laft a tenur 


vat jr di ces the d nt know this is good for the King, and it ſhall be intended to be held 
in capite by knights ſervice; for the % ſhall be taken for the King, but now in thoſe caſes melius 


It was refolved by the three Lords Ch. J. aſſiſtants, that the ſaid ofnce 18 | © 


| 2 what Sate be died ſeiſjed; and it was decreed accordingly. Ley. 15, 16. Mich. 


ole's Cale. 


3.283 F. 6. * 8. h 8. enacts, That 4vhen the jury f finds 7 
quo vel de quibus Sc. ignorant, or per que ſervitia Cm e fir/t 
Eule, 


but in fuch caſe melius inquirendum fhall iſſue forth. 


Hat 7 office be found rhat it 35 Led of the King, 
Gall be awarded by this {tatuie, Br, Otfice devant Kc. pl. 59. cites 30 H. 8. 


It was Fond fre the Cormer ſuper viſum corporis, that J. 
Hale on fell into a marlepit fartuita, and fo died. Aﬀterwards, 
by the procurement of the Qucen's almoner, a commiſſion iſſued 
out of the Crown Othce (quaſi in nature of a melius inquiren- 
dum) and was awarded 79 the ſheriff to enquire of his death, and of 
what goods s and chattles he was poſſeſſed at the time of his 
death, and it was found before the ſheriff, hat he was fels de ſe 
&c. It was moved, that this writ or commiſſion was not well 

awarded, 


WWW 
R * 


Melius Inquirendum. 


awarded, but utterly void ; for the Natute of 28 El. 3. enp. q. 18 
cxpreſsly, that mo tuch commiſhon ſhall be granted; and that 
the ſheriff thall not take indictment by writ or commithon, and 
F. N. B. R. 144. and 250. agreeth therewith. But Ive the 
clerk informed the Court that they have divers precedents fince 
the ſtatute of ſuch commillion awarded. Cro. E. 371. ill. 
37 Eliz. in B. R. Harletton's Caſe. 
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hath been 
granted 

where any 
fault Is in 
the Cormery 
Or any un- 
certainty in 
te - 
lim nes 

turn g. This 


writ is generally granted upon offices or tenures, and directed to the Sheriff, but never to a Coroner 
in caſe of a felo de fe, who makes his inquiry ſuper vilum corporis; per Pemberton Seyeant, 


3 Mod. 238. Trin. 4 Jac. 2. B. R. in Cale ot the King v. Eunny. 

5. If an ce be fund for the King, and upon a welius ingui- 
rendum be found jor the King likewiſe, but nat warronted by the awrit, 
fo that all is inſufficient and waid, a new writ of melius inquiren- 
dum ought to be granted. But if upon ſuch former melius inqui- 
rendum it had been found againſt the King, he thould not have a 
new melius inquirendum; Tit. Becauſe then there would be no 
end of fuch writs. 2dly. If in a diem clauſit extremum, or 
mandamus &c. it be found againſt the King, no ſuch new writs 
thall iſſue, and fo it thall be upon a melius &c. 3dly. If othce 
be found for the King, the party grieved may traverſe it, and it 
this traverſe be found againſt him, this makes an end of the mat- 
ter; fo if it be found for him that tenders the traverſe, this ſhall 
bind the King as to this matter. But if upon the melius inqui- 
rendum it be found for the King, yet the party grieved may traverſe 
1. 8 Rep. 168. Hill. 7 Jac. Paris Stoughter's Caſe. 


But in good 
diſerstion & 
mclius in 
quirendum 
ſtall Tot be 
[ 354 ] 
awarded - 
ter office 
found as 
painſt tle 
K * 0ë - 
cul VeW of 
ſome record, 
cr otover 
pregnant 
riatt'y tor 
the Ring, 
for avoiding 
Veration to 
the fubjeR, 


8 Rep. 169. in Paris Stoughter's Caſe. 


6. In an inquiſition upon a diem clauſit extremum the words 
of the verdid being, that part of the lands were holden ſo and fo 
pro aliqus ipfts puratoribus nets five caguits in contrarium, it was re- 
folv'd, that it was inſuflicient, and not traverſable, but to, be 
ſupply'd by a mclius inquirendum, eſpecially becauſe thoſe words 
© net import any expreſs affirmative verdlict; and thereupon a com- 
'mitſion in nature of a writ of melius inquirendum was awarded 
to inqui-e better of the tenure of the ſaid lands ſo uncertainly 
found, and of all other the lands and hercditaments found in 
the ſaid inquiſition. Ley. 10. 11. Trin. 7 Jac. Weſtcot and 
William's Caſe. 

7. It was found that B. was ſeiſed of divers lands at the day 4 
his death, but nat found of what eflate he was ſeiſed in thoſe 

lands, nor that he died ſeiſed of ſuch ęſtate, nor any tenure by knight- 

ſervice in chief or otherwiſe by knight's ſervice was found thereby; 
but that he died 25th July laſt paſt &c. Whereupon a melius in- 
quirendum iſſued, ah likewiſe found not what the eſtate was, of 
whcih Oc. but only that he was ſeiſed of ſuch eſtate as appeared 
in the firſt inquiſition. Whereupon iſſued a que plura, and then 
enther melius inquirendum, which quz plura, and laſt melius 
&c. and inquifition thereupon found being grounded on the for- 
mer inquiſition, wherein the King was not intitled to any lands 
at all, and fo ng gave to inquire of plurg till a ſeiſin * 
| whole 


S. P. Be- 
cauſe the 
verdict vat 
with the 
Freut patet, 
whereas it 
ought to be 
full and dM 
rect. 13 
Rep. 72. 
Trin. 7 Jac. 
in Cur. 
Ward, Weſt. 
coit's Caſe. 


An office 
nct finding 
any dying 


Seiſed, aid 


finding a te- 
nure of com- 
mon perſons 
only is mere 
ly void ; but 
ifany tenure 
in capite, oF 
by knight's 

ſervice had 
been tound 

of the King, 
and av dying 
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354 Melius Jnquirendum. 


ſeiſed, yet whole was held to be void, and decreed accordingly. Ley. 22. 


PEW Eos” # 5 >, wo 


a 


5 the office 75 a | % 
} had notbeen Trin. 8 Jac. Barham's Caſe. ; 
5 void but 2 
4 voidable, and a melius ingufrendum ſhould have been awarded to inquire better of the eſtate - Y 
# whereof he was ſeiſed, and whether he died ſeiſed or no; but otherwiſe where no tenure is found Fa 
þ& of the King, Ley. 35. Patch. g jac. Shaijlock's Cafe. 4 
| 8. An inquifition poſt mortem found the land held of A. by 5 f. A 
4 rent as of his manor of D. and a melins inquirendum found the 3 
| fame lands to de held of . as of his manor of S. by the ſame ſervices 4 

as in the former ot A. It was held, that tho? in truth ſome part f 


Ae 


of the lands might be held of the King, yet no new melius in- 
quirendum could be awarded to inquire better of the tenure of 
the ſaid lands after the death of rhe fame anceſtor, unleſs there 
were a record to prove a tenure fer the King, and then a ſc. fa. 
e lie on the /fatute of Lincoin ts ſeiſe the lands; but no new 
vice or melius inquirendum could be; and it was decreed ac- 
cordingly. Ley. 27, 28. Mich. 8 Jac. Gardiner's Caſe. 

9. It was moved for a melius inquirendum to be granted to 


e 


ere 


Os 


S. C. Vent. 


4, 4 A 
„ AS 
Wat. I, 23x . * 


= many the Coroner of Rent, wao lad returned an inquiſition concern- 
2. by name ing the death of one that was killed within the manor of Green- 
of STAN= wich; he had returned that he died of a meagrim in his head, when 5 
IS En 1 he was really Killed with a ccach. Haels ſaid a melius inquiren- 


Hale ſaid, 
where a Co- 
roner hath 
inquired, no 
melius in- 


dum is generally upon an office poſt mortem, and is directed to 
the ſheriff, But Twiſden ſaid this cannot be to the ſheriff; in 
22 Ed. 4. the Coroner mult enquire only ſuper viſum corporis. 
And if you will have a new inquiry, you mult quaſh this. In- 


. ee S 


In " | * 7 ren 
— OR wurm a 
o 0, * — PR. 


S. C. as Mites BazrTLy here cited |, and allo in Toows's Caſe it was proved that there 


4 Jduirendum deed, a new inquiry was granted in“ MiLes BAK L's Caſe. It 
4 monte of. being prayed that the Court, being the ſupreme Coroner, would a 
43 upon an of. being prayed that the Court, being the ſupreme Coroner, wou. 
4 fee found examine the miſdemeanor of the Coroner, Hales Ch. J. bid them 
7 after the make ſome gath of his miſlemeancr, becauſe he is a ſworn officer. 
by” A-- = . 20 . . . . . ; 
1 L 355 . Without oath we will not quaſh this inquiſition. Newdigate Ca 
| death of the . , * nm <; SAY K . O ſi; 
1 Kin»'s te. ſaid, that in the Cafe of Mi:rs BarTLy the inquiry was not | 
3 -+S 2 P N 
* zant; for filed, and that that was the reaſon why a new one was granted. , 
4 untels tue; Hales ordered the Coroner to attend, who (he faid) muſt take 
. could take DR ; . . AY - RES "WM h 0 . . : 7” 
2 ſome excep- the evidence in writing, and that he ſhould bring his examina- 
4 tion to the tion into Court. Mod. 82 Mich. 22 Car. 2. B. R. Wnon. 
" in zuiſition | 
; to quaſh it, 
: the Coroner could not enquire again; but if the miſdemeanor of the Coroner were ſomewhat more J. 
; clearly made our, the Court ſaid they would ſet tire inquiſition aſide, and cauſe a new one to be 4 
; made. Ard the Court faid, that in Micnatt, BanrHoltomtw's Caſe [which ſeems to gbe 


. 


practice with the Cyroner to ſuppreſs the Ring's evidence, and ſo the inquiſition was ſet afide upon 
male ſe geſſit.—“ 2 Sid. 90. 101. Trin. 164%, Michael! Barclee's Caſe. 


kin. 45. 
5. C.— 
2 Jo. 198. 
Taſch. 34 
Car. 2. B. R. 
and it is 
there ſaid, 
the Ld. Ch. 


10. Upon inquiſition of a fe/o de ſe returned in B. R. by 
certiorari it was moved for a melius inquirendum on afidavit of 
melanchsly and diſtraction; but held not grantable, unleſs there 
had been ſome irregularity in the caption of it; and ordered 
the adminiſtrator to 7raver/e the inguiſition, as is uſual in the Ex- 
chequer in cates of inqueſts of oiſice, as talis venit & queritur 


. Hale had ſeipſum colore &c. gravari & minus rite &c. And agreed by all 


eclared his 
opinion that 
31 was tra- 
verlavic, 


not traverſable. Upon action of trover for the deceaſed's goods, 


the Bench he might do fo, but held by ſome of the Bar that it is 


1 


W 
e 


* 


Melius Jnquirendum- 


it will hold good, and cannot be traverſed. 2 Show. 199. Paſch. 
34 Car. 2. B. R. 'The King v. Ripley. 

11. The defendant was felo de ſe, and the Coroner's Inqueſt 
found him a lunatich, and now Mr. Jones moved for a melius in- 
quirendum, but it was denied, becauſe there was na deſect in the in- 
quiſition, but the Court told him, that if he could produce an i- 
davit that the jury did not go according to their evidence, or of any 
indirect proceedings of the * Coroner, then they would grant it; 
but it was afterwards quaſh'd, becauſe they had omitted the 
year of the King. 3 Mod. 80. Paſch. 1 Jac. 2. B. R. The 
King v. Hetherſal. 


355 


S. C. cited 
Carth. 73. 
Mich. 1 W. 
& M. B. R. 
in Caſe of 
the King v. 
Bonny.— 
1 
roner's In- 
queſt be 
quaſhed, the 
Coroner muſs 
take a new 


iu ſuper viſum corporis; but if a melius inguirendum be granted on a male ſe geſſit of the Coro 
ner, the new inquiry muſt be before the Sheriff or Commiſſioners, not ſuper viſum corporis, but uport 
affidavits; tor none but the Coroner can inquire ſuper viſum corporis, and he is not to be truſted 


Again; but when an inquiſition is quaſhed, it is as if no inquiſition had been taken. 


1 Salk. 190. 


Mich. IW. X M. B. K. The King and Queen v. Bunney.—S.P. But where his inquiſition is guaſhed 
for a defect in point of form only, he may and ought to take a new one in the like manner as if he 


had not taken any betore. Hawk. Pl. C. 54. cap. 9. ſ. 53. 

12. A. drowned himſelf in a pond, and the Coroner's inqueſt 
found him nam compoes mentis, becauſe it is more generally ſup- 
poſed that a man in his ſenſes will not be felo de fe. And it was 
moved for a melius inquirendum, and that the znguifition might 
be quaſhed; for that it ſets forth quod pred. defend. circa horam 
octavam ante meridiem in guoddamn flagnum ſe projectt & per abun- 
dantiam aquæ ibidem /atim ſuffocat. & emergit. erat, which is in- 
ſenſible, It was objected, that there 1s no exception taken to the 
ſubſtance of the inquiſition, and the word ſuffocat. had been ſuf- 
ficient, if the word emergit. had been left out. The Court were 
of opinion, that there being anther word in this inguiſitian, which 
carries the ſenſe, it is therefore Haff but if it had ſtood 
ſingly upon this word emergit. it had net been gend. 3 Mod. 100. 
Paich. 2 Jac, 2. in B. R. The King v. Saloway. 


(C) Grantable. At what Time, 


J. AFTER the inquiſition is returned and filed, melius in- 

quirendum ſhall not be granted ſo long as that inquiſition is in 

ce, and not quaſhed, for ſuch an inquifition is not tra- 

erſable; but an inquiſition on a melius inquirendum may be 

traverſed, becauſe it is not taken ſuper viſum corporis; and this 

was agreed per tot. Cur. to be good law. Carth. 73. Mich. 
> W. & M. B. R. The King v. Bonny. 


(A) Memo⸗ 


1 


* 
5 
5 


* 


* 
of 
. 


a * A as — 4s" 1 
r , 1 
_ WOT, os * 7 nnen rere N 

* — n n Tel — 


$2 {<4 
Fo : 


Dore 
ad, "”> * 
SA * ot 
* +3 
„ 


* 


—— 


erer: An 
© 4 n 
, 
— 2 


8 * . 91 
—— . —ä re ere 


„*** "I "+5 wo 


yy - e's - 


a> woe 9 * 8 
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SM. 


33. Trin. 


Tatlgw v. 
Batcman, 


29 Car. 2. 


Mcmorandunt. 


(A) Memorandum. 


1. PON a motion in arreſt of judgment for that this am 


was brought by b://, and the entry on the record &c. way 


with a general memorandum ; /. Memorandum quod alias ſcil't. 
Term. Sanct. Mich. and the plaintilt declared, that the deſcendant 


falſe & maliticfe en ſuch a day Sc. indifted the plaintiff for keeping a 


baxvdz-houfe, upon which indictment he (the plaintiff) was ar- 
raigned and tried &c. et inde legitimo modo acouittatus (viz.) on 
ſuch a day at the ſeſſions held in the Old Bailey &c. which day 
of acquittal «vas by the plaintiff's own ſhewing after A:chaelmas 
Term began, of which Term the bill was; and Holt Ch. J. cited 
a caſe between HUTCHINSON AND ThHoMas in the time of Hale 
Ch. ]. where after verdict it appear'd, that the cauſe of action 
accrued on a day after the Term began, in which the action 
was brought, and the bill was of the Term with a general me- 


28. P. per morandum, as in this caſe, and it was adjudged, that the bill 
Cur. 2 Lev. did relate to the ſirſt day of the Term, and therefore that duet 


ment was arreſted; and ſo it was in the principal caſe; but it 
has been held good if * bail was filed after the Term began. Carth. 
114. Paſch. 2 W. & M. B. R. Venables v. Daſſe. | 

2. In making up your iſſues &c. in the nemeramdum, after the 
words in cisſtad mar” Sc. it the action be de placito quod, then 


ſay (de placits debit” )—if pro. es videlicet, then (de placito tronſyr” 
ſuper caſum ) —if in ejectment, then {de placito tranſer” & TN 


firme }J—1if in covenant, then (de placito convention? frat? 


if in 
treſpaſs, then (de placits tramſar' Sc.) Reg. Plac. 7, 8. cap. 1. 

3. The entries of the ordinary proceedings in the Common 
Pleas are nat by memerardums, as in the King's Ben h and Ex- 
chequer; for as the one was deſigned to — — 
proceedings, and the other the revenue, fo the proceedings 
in common caſes in both Courts, not being the original and 
principal deſign of their eſtabliſhment, theſe proceedings ae 
the 5y-byineſ5 of theſe Courts, and entered by way of memora 
dums; but in the caſe of an aclian of an attorney, which is the by- 
buſinefs of the Court, the proceedings are entered by a memo- 
randum. G Hiit. C. B. 39. cap. 4. | 

4. Defendant demurred, and ſhewed for cauſe, that in the me- 
morandum it is nt ſaid, whether the bill was in a plea of debt ar 
caſe, ar in what plea. It was argued for the plaintiff, that the 
bill is ſet out in hec verba, and ſhews itſelf; judgment for 
plaintiff. Barns's Notes in C. B. 233. Trin. 7 & 8 Geo. 2. 
Adkin v. Worthington. 

5 Plaintiff declared upon a memorandum upon a bill, but 
emitted in the memorandum the words (in a plea of treſpaſs m 

$ the 


Memorandum. Menace. | 357 


{4 caſe) defendant demurred, and fſhewed this omiſſion ſpecially for 
cauſe; per Cur. the plca appears by the bill, which is ſet forth 
verbatim in the declaration; judgment for plaintiff, Barns's 
Notes in C. B. 238. Trin. 7 & 8 Geo. 2. Adkin v. Wor- 
Unngton. 

6. Defendant moved that plaintiff might irt the true day of 
filing the bill (viz. February 3d laſt) in the memorandum at the 
head of his declaration, and that defendant might have leave to 
plead a tender of laſt Irm, the declaration not having been de- 
iverced till after the Term. The rule to thew cauſe was made 
„biolute on hearing council on both fides. Barns's Netes in 
C. B. 253. Ealter 12 Geo. 2. Potts v. Creſwell. 
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Menace, 


( Menace. //hat ſhall be ſaid a Menace ficient 8 


to avoid Things. 
. IF a man does a thing upon a menace for deubt of death, he 
thall avoid it, tho' no act or force be uſed againit him. 

43 E. 3. 19.} 

2. Menace % hill a man if he will not make a deed is ſuſſi- Perk. S. 18, 
dient to avoid it. 14 U. 4. Title Dureſs, 20. 39 E. 28. b. 
wough there be not any act to conitrain him to it.] 

3. If a wan makes a deed pon menace of battery to avoid greater Menace of 


eri this ſhall avoid the deed. 4 H. 4. 2. Contra 13 H. 4. 2 
Uureſs 20. | | avoid adeed; 
| otherwiſe it is of goods, Fin. Law. 8. b. 


Fd [if a man menace another Hat if he will not enter into a In de ꝶtupon 
KF 1001. to him he avill ee him out of the heuſe in which he end 
wells; upon which, to avoid the ejectment out of his houſe, £,.va/aiz, 
* enters into the obligation ; this menace is not ſufficient to % A. and 
od this obligation; becauſe it is 22t made to * his life q or mem- + Wot Os 
er, but only to his eflate. Mich. 15 Ja. in the Star-Chamber, be- 
ween Goodrich and the Lord Clifton. Reſolved by the Judges, 
the Lord Cook, the Lord Keeper, and Court; and it was faid, 3% and 

wat an action being brought upon this bond, the defendant % d rhem 


® Fol. 12$« 


2 ; - ; : 2 to D. and 
Peaded per minas, and yet it was found and adjudged againſt e defend 
um. ä ant de mand- 


4 ed his beat'e, 
2 they refuſes to dalives them, a2 ſaid, that if the d:fendart did net make ligation to the 
ot, XV. G 
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Menace. 


Plaintiff rat they would brat and nan him if he to his beat, by force of which menace he maie 
odligation, judgment fi actio; and by three of the ſuſtices, ad by the beſt opinion, this is no plea; 
tor it thall not be avoided but 5y menace of bis body, and nor by menace F bis goods, Br. Dureſe, 


pl. 16. cites 7 E. 4. 21. 


Contra of ime 


priſonment 
made to my 


Father, mo- Juſtices except Priſot. 


ther, feme, 


er 575:4er, I ſhall not avoid a deed by tl 


5. Menace F impriſonment is as good cauſe to avoid a deed or 
obligation, as menace of life and nember; by the opinion of the 


to avoid a deed. Ibid. 


358 J 


If H ranger 
menace 5. 

MH. to make 
is me an - 


1.71 


ligation, and he makes it by the menace ; there J. W. ſha!l avoid it by the menace of the Franger, + 
well as if the obligee himſelf had made the menace; quod nota; a good cate, and agiced by. 


1 Orig. (Un.) 


Br. Dureſs, pl. 9. cites 39 H. 6. 50. 


iis, Ibid.— Ard menace to {in break a houſe is no cavl: 


(B) By whom, being made by a Siranger. 


F a ſtranger menace by covin of him ach 1s t9 hate the be 


nefit to make a deed, it is avoidable. 43 E. 3. 19. 


the Juſtices except Priſot. Br. Durely pl. 1. cites 39 H. 6. 50. 


2. Debt by W. C. the defendant ui, that the plaintiff by A. J. 
and others unknown, by covin of him the plaintiff, him the defend- 
ant at N. in the county of N. menaced that he would take and in- 
priſen him awhereſrever he could find hin, unleſs he ſhould pay 10ʃ 
to the ſame plaintiff, an make ts him an obligation of 1ol. by ic 
the defendant, fearing of the threats and impriſonment atore- 
ſaid, made and delivered the aforeſaid writing to the ſame plain. 
tiff, of which he prayed judgment &c. And the plaintiff de- 
murred, and the defendant allo ; and the opinion of the Cour 
was againſt the plaintiff; by which he was nonſuited, aud 
brought a new action. 


1. 1 F one menace an attorney for proſecuting him in the King! 
Court in a ſuit there, he thall be fined and impriſcned by tit 
Court where the party is attorney; per Doderidge J. Lx. 
2. 9 Geo. 1. cap. 22. . 1. enacts, That if 0 perſon hag 
ingly ſend any letter without a name ſubſcribe 
Alitious name, demanding maney, veniſon, ar other valuable thing 
ec. or if any perſon ſhall by gift or promije of reward, procure ai 
other to join him in any ſuch unlowful aft, every perſon ſo offending 


convicted, ſhall be guilty of felony, and ſhall ſuffer death will 


being 


Br, Durels, pl. 1. cites 28 II. 6. 8. 


(C) Puniſhable. \ 


/ 
7 


aut benefit of clergy. 
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or ſigned quit ! 


pl. 25 
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Menace. 


(D) Fu/i;fable, in what Caſes and how far. 


1. T Reſpaſs. Where the father dies ſciſe, and J. N. abates, the 

fon cannot juſtify menace made to the abator without alleging, 
that he entered upon bim; but if he enters, and the abator continues 
poſſeſſion, there he may menace him, that he ſhall repent as the 
law wills (for without entry he cannot punith him for the treſpaſs), 
abſque Hoc, that he menaced him & life and of member. Br. Treſpaſs, 
pl. 158. cites 22 H. 6. 48. 

2. Debt upon an obligation, the defendant ſaid, that it was made 
by menace of the plaintiff to impriſon hin; the plaintiff ſaid, that hs 
/aid to the defendant, that he would ſue him for 101, debt, auhich he 
ved him, and for which the obligation was made, and impriſan him, 
if be could, if he would not pay him &c, which is the ſame menace 
c. and the opinion of the Court was, that it is no plea; for the 
one is a lawful menace, and the other is a tortious menace. Br. 
Dureſs, pl. 23. cites 16 E. 4+ 7. 


(E) Of what Perſons; and Pleadings, and Pro- [ 359 J] 


ceedings. 


i] N præcipe quod reddat, if the fenant pleads the releaſe of 
the demandent, and the demandant ſays, that it was made at 

A. by menace, the other ſhall ſay that he made it of his good will, and 
nt by menace. Br. Traverſe, per &c. pl. 365. cites 43 E. 3. 19. 
2. The Juſtices of Bank may enquire of menace and impriſonment 
of an attorney in the King's palace by inqueſt of officers of the pa- 


lace, and proceſs upon it ſhall be by capias and exigent, Br. Pro- 


ceſs, pl. 178. cites 32 H. 6. 34. 
3. Proceſs was made ?9 the Warden ↄf the Fleet of menace and 


impriſenment in the inferior palace of Weſtminſter. Br. Proceſs, 


pl. 180. cites 32 H. 6. 34. | 

4. In debt upon an obligation the defendant ſaid, that the 
plaintiff menac'd him at B. by which he made the obligation at L. and 
the plaintiff ſaid, that he menac'd him at B. but he after mate the 
oe ation at L. at lange, and nit by the menace, and the defendant 


aid, that he did it by the menace, Priſt; and the others e contra 


and it was doubted where the viſne ſhall come. Br. Dette, 
Pl. 25. cites 33 H. 6. 24. 


5. Debt upon an obligation againſt a pricr under the covent ſeal ; In cler 


lie /aid that the prior Bis predeceſſor carry'd 5 chanons, who were all 


vin, the de- 
fendant a- 


the covent, to D. and there menac'd them do make the obligation, by vaw'd for 
which menace they made the ſaid obligation, and it was held there, * * 
that a covent or commonalty may do an act by menace. Br. 8. 


Vureſs, pl. 2. cites 35 H. 6. 17. 


avbot and 
even! o . 


the plaintig 


taid, that befere the making of the deed, and at the time of the making thereof &e. the ſaid J. then 
% minac'd A. &. C. and D, the monts wha were then the covent, that 1s to ſay, 7 in all, 4 
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ferien them an1 detain ther in priſen till they ſeated the deed, 


Menace. Merchants. 


by force ef which they made the 


D $4 0 "_ , g p r 9 . by ER oa , 7 , 
geed, and it is held mere prima facie, that covert nor Commmunaliy can neithe! be imp ifon'd, Nove 
ſ t 


nac ' to be impriſon'd general y. ner y general pleading, 67 they may be menac'd, as by fpeciat 
: bar is to ſay A. B. C. and D. woo made the covent. Put per Motile, he /A, ay 


f adi. 8 ge, tn 
142 . FE 424 2 3. 


Tbe cuf- 
tom ot mere 
chants 15 

part of the 
COMmmoann 

law of this 
kingdom, of 
which the 
Judgesought 
to take no- 
tice; and 

any doubt 


1300 ] 
ariſe about 
the cuſtom, 
t may 
ſend for 
merchants 
to know the 
euſtom; per 
Hobart Ch. 
J. W in h. 
24 Vane 
Fleath v. 
Turner.— 
We rate ns- 


re made the covent K. Bt. Durels, pl. 9. cites 39 I. 6. 50. 
1 e le h + > 40424 7 "o re „1 975 797 * } - 
6. t 15 no Pp Cas t at * iT Nr 10110 44 2 COMPTIA ty Mat e the 


deed by menace. Br. Dureſs, pl. 18. cites 21 E. 4. 8. 14 & 15; 
- bl } *T J 


[For more of Menace in general, ſee 747079, Trelpads, 


and other proper Titles. 


Merchants. 


(A) M hat Regard ive Law pays them, and their 
Uſages. 


1. MFrchandiſe is ſo univerſal and extenfive, that it is in 
a manner impoſſible, that the municipal laws of any one 
realm ſhould be ſufficient for the ordering of affairs and traffic! 
relating to merchants. The law concerning merchants, is calcd 
the Law Merchant from ite univer/ ul concern, were all nations d. 
take ſpecial knowledge, and the“ common and ſiatute laws of Hin. 
gland take notice of the law merchant, and leave the cauſes ot 
merchants in many inſtances to their own peculiar law. As in 


the 13 Ed. 4. 9, 10. A merchant-/irenger made ſuit beſyre ths 
King's Privy Council for certain bales of ſilk teloniouſly take! 
from him, wherein it was moved, that this matter ſhould be deter- 
mined at common law; but the Lord Chancellor anſwered, tha: 
this ſuit is brought by a merchant, who is 197 bound to ſue "x 
ing to the lawwef the lud, nor to tarry the trial of 12 men. And it w. 

there likewiſe reſolved by all the Juſtices, that if the merchandize, 
of ſuch a merchant ranger be /7o/en and waived by a felon, the 
King himſelf ſhall nat have them as aufe, otherwiſe of the goods 
of a common perſon. 3 Molloy 458, 459. cap. 7. f. 15. citc 
27 E. 3. cap. 20. 


tice of the /aws of merchants that are general, not of thoſe that are particular uſages ; per Hol: 


Ch. J. 


2 Salk. 443. Lethuler's Calc. 


That cannot be a law os cultom among picrcliantss 


which is grounded un a fraud, Ne Ch. R. 88. Borte v. Value, 


2. In 
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2. In 
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2, In war, merchants in an enemies country are privileged 
from any violence to be offered them. 3 Molloy 459. cap. 7. ſ. 15. 
cites Grot. de Jure Belli et Pacis, lib. 2. cap. 11. f. 12. 

3. There are likewiſc (for the accommodation of commerce 
and traffick) in all countries priv//eg2d rips and boats ferving the 
country or the prince, w hich have great prerogatives of being 
free of impoſts and cuſtoms, and net ſubject to arreſts. And 
all ſhips are fubject to this ſervice upon command, and it they 
refuſe, the hips are forieited by the law maritime. 3 Mol- 
loy 1 cap. 7. ſ. 15. cites Lex Mercat. 110, 111. 

. If a merchant commit 4 wy off-nce, tor which he is to be 
e this amercement fl all be bra merchandiza ſua ; becauſe 
trade and trathck is the livelrhood of a merchant, and the life of 

ne common-wealth, wherein the King and ever ry ſubject hath 
an intereſt. 3 Molloy 459. cap. 7. f. 15. cites Magna Ch. 
cap. 14. 2 Init. 28. 

5. By the ſtatute of the 5 H. 4. cap. 7. merchants alien Hall 
10 1 in this realm as denizens be in atbers. 3 Molloy 459. 
cap. 7. 1 I 3+ 

6. A man delivered kerſies to be ſold in Spain; the factor fells 
% one who becomes a bankrupt; an it is a lago in Spain, that i 

the factor enier it before a rexifier, and had a teſtimonial, that he Hi 
be diſcharged. And the Court ſaid, we will — here that he 
all be diſcharged. 3 Molloy 459, 460. cap. 7. 1. 15. cites 
2 Roll. Rep. 497 8 aps W. Tuc! Ker 

7. Debt upon a bill by a merchant 7; Jay foreign cin amounting Brownl. 
OJ 00 /. to be P: tid I ſan the payment & 6 be Feaſt of the Pur ifacation 1-2. S. C. 

cal! led CandVemas Day. VU pon non eit factum pleaded, and ver- and 
dict for the plaintiff, it was moved in arrett of judgment, that of Yely. 
the declaration was not good, becauſe payment of Candlemas is 
not known in our law ; yet the judgment was aihirmed ; for that 
amorg/t merchants ſuch payment is kuown to be en the 20h of Fe- 
bruary, and it + Pen that the deſendant was a merchant, and 
the Judges ought to take notice of it, being uted among mer- 
chants for the maintenance of tratick. Trin. 6 Jac. B. R. 

Lelv. 235. Pierton v. Pount oy. 

8. All ather ſulljeds are relirained to depart the realm, to liv 
ent of the realm, and out of the King's obedience, if the King 
" thinks fit; but merchants are not, for they may depart, and 

lame 18 no contempt, they being excepted out of the ſlatute of 

5 K. 2. cap. 2. and by the common law they might paſs the 0 
leas without licence, tho” not to merchandize. 3 Molloy 460. 
Cap. 7. 1. 16. 

9. Merchants by law-merchant may ofſien debts, but ot! 
wiſe of actors and tranſactors in England. Arg. 2 Chan. Caſs | 
37. in Caic of Fathion v. Atwood. But it was decreed that 
debts aſſigned by parol by the clothier to the factor as a ſecurity 
for what the factor had overpaid ſhould go to the executors cr 
creditors of the factor deceaſed, and not to the bond creditors of 
tie clothier. 2 Chan. Caſes 38. Trin. 32 Car. 2. Faſhion v. 
Atwoad. 
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Merchants. 


(B) I ho are ſaid to be Merchants. 


1. VERY one that buys and ſells, is not from thenee to be 

denominated a merchant, but % e who trafficks in the 
way F commerce by importation or exportatian; or otherwiſe in the 
way of emption, vendlitian, barter, permutation, ar exchange, and 
which makes it his living to buy and ſell, and that by a con- 
tinued aſſiduity, or frequent negotiation in the miſtery of mer- 
chandizing; but thoſe that buy goods to reduce them by their 
own art or indultry into other forms than formerly they were of, 


are properly called artiiicers, not merchants; not but merchants 


may, and do aiter commodities after they have bought them, 
for the more expedite fale of them, but that renders them not 
artificers, but the ſame is part of the miſtery of merchants; but 
perſons buying commodities, tho' they alter not the form, yet 
if they are ſuch as ſell the ſame at future days of payment tor 
greater price than they coſt them, they arc not properly called 


merchants, but are uſurers, tho' they obtain ſeveral other names, 


as ware-houfe keepers, and the like; but benkers, and ſuch as 
deal by exchange are properly called merchants. 3 Molloy 456, 
457. cap. 7. ſ. 13. 

2. If a perſon, who otherwiſe is no merchant, being beyond 
fea takes up money and draws a bill upon a merchant, he cannot 
in an action brought upon this bill againſt him as the drawer 
thereof plead that he was no merchant ;, for the very taking up 
the money and drawing the bill makes him a merchant to 
this purpoſe, and is a merchandizable act. Comb. 152. Mich. 
I W. & M. at Serjeant's Inn in Flcet-ſtrcet. Sarſefield v. 
Witherly. | 

3. Merchant includes all ſorts of traders as well and as properly 
as merchant adventurers, cites Spelm. Guilda D. 279. b. A 
merchant taylor is a common term; per Holt Ch. J. 2 Salk. 
445. Mayor &c. of London v. Wilks. 


s hat it mcaut; fo the Couit ſeemed to think. 2 Salk. 611. Trin. 4Arrx. B. R. Queen v. Harper, 


For more of Merchants, ſee Bills of Erchange, Factor, 
Partners, and other proper Titles. 
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Merger. 


* 
he 
ne 
1d 
1 (A) In what Caſes there may be a Merger. 
1 i : | E 
4 13 ES TATE at common law cannot merge in an eſtate by 
f, | cuſtom. And. 191. Mich. 27 & 28 Eliz. Smith v. Lane. 
tn 2. Franktenement cannot drown in a chattel. 16 Rep. 48. b. 
n, Mich. 10 Jac. Lampet's Caſe. | 
* 3. No merger can be where eſtates difer only in quality and i 413. 
. . : — © — 45 4 Le- 
= not in quantity. Arg. Roll. R. 178. Paſch. 13 Jac. B. R. in — al 
& | Cile of Bowles v. Berrie. po bility of 
| | iſiueextinct, 
be | and a tenancy for life. Roll, R. 179. Paſch, 13 Jac, B. R. in Caſe of Bowles v. Berrie. 
C 
Sy 4. An intereft will not drown in an authority; as leſſee of a [ 362 } 
4 . — * * — 
as manor, except waifs, eftrays, perquilites of Courts &c. and (a Cre. J. 176. 
0 _ . g 5 be » Gibſon v. 
leaſe being afterwards of all thoſe) the leſſee of the manor is 8.7.1. 
made bailiff; it was adjudged to be no ſurrender. Arg. Hard. 
10 47. Hill. 1655. cites the Cale of Gibbs v. Seale. 
Ot 5. There is no rule or cafe that there ſhall be a merger, Kay are 
a where the eftates may lard, and the taking it ſo 7s only to preferve equi = 
up {Le intenticn of the parties. Arg. Raym. 37. Mich. 13 Car. 2. never aliow- 
* B. R. in Caſe of Stevens v. Brittredge. 3 tor 
4 ; = = pecial rea- 
q ſons. Wms's Rep. 41. Paſch. 1701. in Cafe of Philips v. Philips.--See Deviſe. S. C. 
| 6. Where there is an intermediate ęſtate, there can be no 3 Lev. 407. 
1 merger. Arg. Cumb. 81. Hill. 4 Jac. 2. B. R. in Caſe of 2 
" Deighton v. Greenvill. | Godbolt 
, Freeſtan, — 
Ibid. 437. Hill. 7 W. 3. C. B. Duncomb v. Duncomb. -—Raym. 36. Mich. 13 Car. 2. B. R. 
1 Stevens v. Brittredee. 


7. Equal things cunnot drown one another. 


Fd 


(A. 2) In what Cafes, where the fates are in 


different Rights and Reſpects, 


I, IF ee for year r executor the term is not drown- nt if the 
I ee fon years makes leſſor exec un- Aud WY 


ed; becauſe he has the freehold in his own right and the he term is 
term en auter droit. Co. Litt. 338. b. revived, — 


Arg. 3 Les, 
111, ſays it was fo holden by ſome. — Br. Extinguiſhment 54. that the term is extinct, tho" it te- 
mains aflets, — Cited Arg. 2 Roll. R. 472, Mich, a2 Jac. k. K. in Cate of Litchden v. Wind- 


Lore aid Tucker. 
| Gg4 1 
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T efſ>e for 2. Ex fate for years and a freehold may conſiſt with a ſeveral 
De,; per Tirrel J. Arg. Cart. G2. cites 1 init. 338. 


1 


„ n takes ehate for life, his eſtate for years is not fo determined, but that the remainder ſtands, 
ÞGrownl. 181. Trin g Jac. Bicknall v. Tucker. So if A. has a term in right of his wife, or az 
executor and purchaſes the reverſion, it is noextinguiſhment, becauſe he has the term and reverſion 
0" . xt 1ige's; per Helt Ch. J. 1 wn 26. Hiil. i W. 3. B. R. in Caſe of Gage or Grey 
v. Acton. Cro. J. 275. Platt v. Sle —Secc Bridgm. 902 Sur rv. Kelſey, —Cro. J. 628. 
Trin. 21 ſac. S. C. 


F. 11e. It was Tad at the Bar, if a parſon patron and ordinary 


S 

— macs a leaſe fer years of _ _ 4 ad of the parſonage, and after 
Elz. E Marton die 33 and the {ce for Years is mage parfon, and after 
cites S. C, he dies, that his executors "th all not have the reiidue of the {ail 
bec: uſe the term was extinct by the 
d, which the r had in him; the 
E. 1. conta, which Catline J. denied, for he ſaid that he had the term in 
N e his on right, and in the capacity of his natural b ody, and th: 


ccm wiach 15 to Ci Cy 
75 
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* ” % 4. * » = 
Trin. 26 {ran IKtenement of the 12 
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14 thefre>- fore they tai d, that it is reaton that it ſhould be extin Zulihec 
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d ia 022 notwithitand: ng that he nad it in ſeveral capacities > and it is not 
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he had the fore the term thall not be catinguiſhed; but ſome at the Bar (aid, 
term in E th i; 1 : "2x = . "FE 
den rie h: mathe gad DOM im ius OWN rig, A and to nis OWN ute; and Theres 
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1 7 ag 1 

| e the termor has the term of years as executor of the 
. ; : 88 2 3 4 PO” 5 SM ? I * 11 * 0 1 * 9” 

C. cite lefiee; tor there if he dies the term {hail be revire&. PL C. 419 
g 11 * 22 . 

Roll. R. b. 420. a. Trin. 14 Eliz. in Caſe of Bracebridge v. Cook. 
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, 3 07.315 | 2%, n diverſe remainders over , and if by th COnve van the lenſe tor 9 } Ye 
was deltrog d in al! or in part, was the queſtion? It was argued, but adjornatur, Vid : Lev. 12 
127 Ell 264 27 Car. 2. B. R. Howv. Stile. a 


oll. Sz of bargain and ſule 75 leſſee i make him tenait ts !he precife 
£2 3 FT. ſuffering a a common recovery to the ule of the leflor ; ond 115 
heirs. Cro. J. 643. Mich. 2 Jac. B. R. „ Ferrers and Curſon 


v. Fermor. 
13 poſe; per 


dot. Cur. Moi. 107. Paſch. 26 Car. 2. B. R. Fountain v. Cook. 
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6. Livery by « for years as attorney to the leſſor is no ex- But where 


tinguiſhment of the term. Mo. 280. Mich. 31 & 32 Eliz. C. B A. was lets 


ſee for years, 
remainder to 
B. in tail, 


Batty v. Trevillian. | 


remainder over, and /efſee enf-offed J. S. and mage a letter of attorney to V. R. to enter into tha 


lands, and ſeal the teottment and deliver it in his name to the uſe of B. and his heirs, and B. made 
letter offattorney to C. to enter in his name, who entered accordingly, this was held a good feoffment, 
tho” both the leflee and attorney were diſſeiſors; for it is good between the feoffor and feoffee; for 
the remaindew-man by the feottment and entry is remitted, and the term gene, the freehold having 
come to it. Gouldſb. 92. Trin. 30 Elia. Mounſon v. Weſt, 


7. A man has the caſfedy of a houſe, and afterwards he But if Ife 
becomes the owner of the houſe z his cuſtody therein ceaſes. ff. _ 
Arg. Godb. 419. | 5 


accepts 2 

| grant of the 
euſtody of the ſame houſe, 'tis no ſurrender, Arg. Hill, 1655. Hard. 47. cites the Caſe of Gibbs 
v. Seales. 

Contra; for the cuſtody of the ſame thing which was let before is another intereſt in the ſame 
thing leaſed, and cannot ſtand with the firſt leaſe. Cro. J. 177. Trin. 5 Jac. in Caſe of Gibſon v. 
Searl. S. C. cited D. 209. in marg. as adjudged that it was a ſurrender,—Per 4 J. againſt 3. 
Wat tis a ſurrender. D. 200. marg. E. of Arundel v. Ld. Cray. 


(B) In what Caſes there hall be a Merger. 


1. ] F one has a portion of tithes, and afterwards he purchaſes the 

rectory, out of which &c. the portion of tithes is not extinct 
but remains grantable. Agreed by counſel of both ſides; and 
Haughton J. gives this reaſon for it, becauſe the portion of 
tithes may be more ancient than the rectory, and that the rector 
anciently had no title to the tithes; for before the council of La- 
teran, every one paid his tithes to what parſon he would. 2 Roll. 
R. 161. Paſch. 18 Jac. B. R. in Sir Edward Cook's Cafe. 

2. A. was /eiſed in fee of a manor, out of which a fee-farm-rent 
dung, and purchas'd in the rent, and took the conveyance 
to himſelf in fee. By this the rent is merged in the inheritance. 
10 Mod. 525, 526. Mich. 10 Geo. in Canc. Atcherley v. Vernon. 


(C) Of what Efiates. Copybelds. 364 J 


1. HERE the ird enfe;fs his copyholder to the uſe of others, 
the copyhold eſtate is ſaved by the 27 H. 8. 7 Rep. 38. 
Mich. 5 Jac. in Lit1ixcToN's Caſe ſays, it was ſo reſolved 
28 Eliz. in the Court of Wards in one Iſed's Caſe. 
2. If a copyholder in fee takes aſſignment of a leaſe made to J. $, And. 191. 
yet the copyhold is drown'd. 2 Rep. 17. Mich. 28 & 29 Kliz. _— 
B. Lane's Caſe. S. P. But if 


he takes a 
Teaſe for years of the mancer, it is but a ſuſpenſion of his cor yhold during the erm. Arg. Cro. J. 
44. Mich. 3 Jac. B. R. ſays it has been ſo adjudged. | 


3. The ciſtem of a copyhold manor was, that if a c:pyholder 
for life died feifed having a wife at the time of his death, _ ſhe 
| bould 


— eg. „„ 7 TO » #1. fats 
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wid have her awrideauhord in it; a copyhelder purchaſes the fee in the 
name of A. who conveys it to B for life, the remainder lo the copy- 
halder in fre; afterwards the cegyhelder takes avife, and grants this 
remainder 1% C. in fee, and dies; this wife ſhall have the widow- 
hood in this land; for the copyhoid was not deſtroyed nor ex- 
tinguithed, by reafon of the efete jr life of B. which Findred the 
deftrutiiom of the cepybold. Although the copyhold be deſtroyed 
by the ſaid feoffment of it, as to the lord in this caſe; yet it is : 
not, as to the c:pyholder. By the two Ch. J. and Ch. Baron. 8 
Jenk. 318. pl. 15. cites 18 Jac. Cro. 573. Waldoe's Ceſc. 

4. Lord of a manor, having by the cuſtom the cut of the 
woods growing on the lands, grants all the avrzds and nnderwoods 
growing, aud te grew on the copyhold to the copyholder and his 
heirs, This ſhall not merge in the copvhold. Vern. 21. Mich. 

1681. Faulkner v. Faulkner. | 
bid. 393- 8. Copybilder in tail takes a conveyance of the freehold in fee , 


= ; 6 
Wi. 1055. Lord Chancellor feem'd to make little doubt, but that the copr- | 
— : 

3. P. rhat hold was merged. Vern. 458. Paſch. 1687. Parker v. Turner. 
there is no 
title remaining by virtue of the copyheld intail'd, and judgment aceordingly. Cart. 121. Paſch. 
$7 Car. 2. C. B. Taylor u. Shaw. 
: 4 
6. If a copybolder for life ſurrender, that is drown'd, and the 4 
new eſtate comes out of the eſtate of the lord; but if in } 
fce it is otherwiſe. Arg. Show. 285. Mich. 3 W. & M. in c 
Caſc of Glover v. Cope. 
| 7 
(D) Of what Eſtates. Ive S:mp/e. x 
| 5 
/ 
SP. ogy I. 770 fee-ſump/es that may ſtand in ſeveral perſons diſtinct, : 
1 when they meet in one perſon, cannot do ſo, but the 
Cadore. greater and abfolute fee doth ſwallow up the bife and limited P 
4 4 


„ Salx.3:;8. fee. Hob. 323. Paich. 17 Jac. in Caſe of Elvis v. Archbiſhop 
* of Vork, cites Huſſy's Caſe. 
q 


(E) Of what Eſtates. Fee Tal. 


Carth. 259. 1. THE ſtatute of eſiminſter 2. having made ales =" 


eee kind of particular eſtates, they muſt (the protection o 
—Aan «Fare the ſtature being gone by the fine) like all other ſuch eſtates be 


365 J lubject to merger and extinguiſhment when united with the ab- * 
721/ cannot ſolute fee. 1 Salk. 338. Hill. 5 W. & M. Simmonds v. Cudmore. ber 
be merged | _ 
or lurrendered of extint hy aceeſſon of greater eſtates. 2 Rep. Gr. Br. Parlement, 72. Hill. by 
41 Eliz. C. B. in M iſcou's Caſe.—8 Rep. 74. b. Trin. ) Jac. in Ld. Stafford's Cate. —lt lands are "= 
given in fee toone, who was tenant in tail, his iſſue (hall not be remirred, becauſe the later act takes Ro 
au iy the foice of the ſtatute de donis. Arg. Show. 4:6. cites 1 Rep. 48. 2 Rep. 46. Where a the 
mar has title to land by a tail, and after the ſame land is given to him by parliament, his heir ſhall Hy 


n-4 be remitted; for by the act of pariiament all other titles arc excluded tor ever; for it is a judg- 

went of the parliament that this gift only ſhall ſtand. Per Englefield J. Br. Parliament, pl. 73. : 

„ 20 il, 5. in Cair of Button v. Savage, — e where the Xing has litle in tail, and the land i th 
given [ 


»:cen to him by parliament in fee, the tail is determined, fo that the heir ſhall not avoid leaſes 
nor charges &c. made by his father; for the laſt Ratute binds all former titles and eſtates not 
excepted, Ibid, 


2. Tenant in tail, remainder to the King; tenant in tail makes 
2 leaſe for years, and is attainted, the King ſhall avoid the leaſe ; 
for the gate tail is as much gone by merger as if tenant in 
tail was dead without iſſue. 1 Salk. 338. Hill. 5 W. & M. 


© monds v. Cudmore. 


(F) Of what Eſtates, Eſtate for Life, 


. Lx ND deviſable is given te the baron and feme in tail, the re- 
nai nden to the heirs of the baron, and after the baron deviſed 
the reverſion ts his feme, and died without ifſue, and therefore ſhe 
was adjudged to be ſeiſed in fee; for the fee came to the naked 
ſranktenement by the deviſe and death of the baron without iſſue. 
Br. Eitates, pl. 60. cites 27 Af. 60. | 
2. Where land is given in ſpecial tail to the baron and firft wife, Br. Quod ei 


deforceat, 


7 we remainder to the baron in tail, and the firſt wife dies without iſſue, ol. . 


the baron is ſeiſed by the ſecond tail in remainder, becauſe the S. C. per 


franktenement for life merged in the remainder. Br. Eſtates, pl. 9. — 
a remainder 


cites 50 E. 3+ 4˙ ; ; : ; to baron and 
3. Land is given to W. and A. his feme in Jew tail, the re- feme in ſpe- 


moinder to B. in tail, the remainder to the right heirs of B. The «ia! _ re- 
: . . . : 8 + mainder to 
baren dies without iſſue, and A. the feme ſurvives, and is tenant in e j- of 


tail after poſſibility of iſſue extinct, and takes another baron and has baron ; the 
ue, and after B. dies without iſſue, to whom A. the feme it heir, Ae dies. 
and after A. dies. The 2d baron ſhall be tenant by the curteſy ; for _—_ — 
when the remainder in fee came to the feme tenant in tail after tenant in 
poſſibility of iſſue, the franttenement was merged in the fee, and ſo ä 
A. was ſeiſed in fee. Br. Eſtates, pl. 25. cites 9 E. 4. 17. 18. donne 10 


the inheritance ? Brown held that it ſhould, but Dyer e contra. Mo. 18. Mich. 2 Eliz. Anon. 


4. One cannot have an ate for his oon life and the life of ano- " 5 eftite 
ther at the ſame time in preſent intereſt ; for the greater will 1e e 
drown the leſſer; but if the greater be in præſenti, and the leſſer thin an 


# futuro, as a“ /eaſe to A. for his caon life, remainder to him for eſtate tot 
if 


„ B. it is otherwiſe. Godb. 51. Mich. 28 & 29 Eliz. B. R. — 
Arg. in Caſe of Windſmore v. Hulbert. call drown 
| | the eſtate 
for another's life, Godb. 51, 52. Mich. 28 & 29 Eliz. B. R. Arg. in Caſe of Windſmore v. Hul- 
bert,——Arg. 2 Roll. R. 445. S. C. cited and ſaid the opinion of the Court was that the remainger 
was void. —D. 10.—11 Rep. 83. b.— 2 Rep. 65, b. 61. Wiſcot's Caſe. —So it is by grant, but ot 
by way of limitution. Per Doderidge J. 2 Roll. R. 445. Trin. 21 Jac. B. R. cites Lafcel's Cafe. —- 
S.P. per Fleming Ch. J. Bulſt. 137. Bowles v. Poor. —* Per Gawdy J. Goldſb. 158. in Caſe of 
Roſſe v. Ardwick. But it I make to one a leaſe for is own life and 1d years, both to begin at 
— ſame time, the leaſe for years is drowned, Godb. 51, 52. Arg. in Cafe of Windimore v. 
luidert, 


5. Leaſe to A. for the life of B. without impeachment of waſte, 


the reino indes to A. for his exon life. Ile is now puniſhable for 


waſte z 


* 
— — — III — — 
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waſte; for the firſt eſtate is ſurrendered. Arg. Godb. 5 2. Mic. 

28 & 29 Eliz. B. R. in Cafe of Windſmore v. Hulbord. 
Le. 174- 6. A. tenant for life, remainder to B. in fee of a copyhold; B. 
makes a leaſe by parol, tenant for life and B. join in a ſurrender to 
the uſe to B. This is a good leaſe againſt B. and by the ſurrender 
of A. to the uſe of B. his eſtate is merged in the fee, and as it were 
extinct, and cannot hinder the leaſe to have operation; and is all 
one as if he were dead, and being all in one hand, cannot have 
any privilege ſevered from the inheritance z as if he in remainder 
grants a rent-charge, and after the tenant for life /urrenders, 
the rent ſhall commence preſently. Cro. E. 160. Mich. 31 & 
| 32 Eliz. B. R. Dove v. Willet. 
Cited Roll. 7. Haleud' te A. during his life, and the lives F B. and C. It is 
. but one franktenement, and can be no merging; it is a frank- 
limitation, tenement for three lives. 5 Rep. 13. Mich. 41 & 42 Eliz. 


and he has Roſſe's Cale. 

eſtate for all 

the three lives. Cro. E. 1$:. Utty Dale's Caſe. It i; good for the three !ivey; ard a!! leafes 
by biſhops and tenants in tail are ſo, and if granted by way of remainder are not good. Cro. E. 491. 
Roos v. Atwood. ——- Coldib. 187. Kolle v. Ardwick. Mo 398. Koos v. Audwick-——S0 hit 
was ts A. and bit teirs during his life, aud the life of B. and C. the limitations ate good enough, 
and the heir ſhall nase this rent as 2 party ſpecially named, and as heir by deſcent, though it be net 
prope: ij an eſtate deicendaole. Coo. J. 282. IIIn. 9 Jac. B. R. Bowles v. Poor. 


3. Leaſe Hi life, remainder for life or in tail, en condition that 


if eee doc ſuch act, he thall have fee. By performance of thr 
condition he ſhall have eſtate in fee, and yet this ſhall not drown 
the ellate for lite. 8 Rep. 76. Irin. 7 Jac. in Ld. Stafford's 
Calc. | 
Pals. Gr, 9. J. S. feifed of land in three pariſhes in fee has three ſons 
Is A. B. and C. and deviſed land in one pariih to A. in another to 
B. and in another to C. and i ether of them died, the other ſur— 
vroing ſhould be his heir. Notting but a freehold paſſing by the 
deviie, the reverlion in tee deſcending on the eldeſt had drowned 
the eſtate; to that on the death of A. his heir ſhall have his 
part, and the remainder veſts not in B. and C. Cro. J. 260. 
Mich. 8 Jac. B. R. Wood v. Ingerſale. | 
Nen. R. 10. Covenant to ſtand ſciſed to the uſe of binfelf and wife for 
their lives, without impeachment of waſte, and after their de- 
ceaſe to the ute of fr} fon &c. in tail, remainder to his own right 
Lein. Retolved, that the covenantor and his wife were ſeiſed 
of an <tlate tail executed ſub modo, 7. e. till the birth of the firi\ 
fon, and then by operation of law the eſtates are divided, i. e. 
covenantor and wife become tenants for their lives, remainder 
to the illuc male in tail, remainder over; for the eſtate for their 
lives is nt abſelutely drowned, but with this implied limitation, 
till they have iſſue male. 11 Rep. 80. Paſch. 13 Jac. Lewis 
Rowles's Cafe. 

11. Leaſe for life to A. remainder fer life to B.— B. grants his 
eflute to A. This is an extinguiſhment, and the firſt leſſee is im- 
mediate tenant to the leſſor; per Doderidge J. and agreed by 
Ley Ch. J. 2 Roll. R. 485. Mich. 22 Jac. B. R. Hurd v. 
Loy. | 

12. Deviſc 


Merger. 


12. Deviſe to A. (being the heir at law) fer lie, and if he die 


evithout iſſue living at his death, then to B. another lon, and his 


heirs 3 but if A. has ifſue living at his death, then the fee ſhall 
remain to the right heirs of A. for ever. A. ſufters a common 


recovery, and dics without iſſue. Reſolved, that the gte for 
life deviſed to A. {hail not merge in the reverſion deſcended to 


him, contrary to the expret3-words and intent of the will; but 

: : 8 - a * 
mall leave an opening as they call it, for the interpoſition of the 
remainders, when they ſhall happen to interpoſe between the 
g v4 + +» . 


eſtate for life and the fee. Adjudged a contingent 
and barred by the recovery. Raym. 28. Mich. 13 Car. 2. B. R. 


Plunket v. Hoimes. 


pay his debts, and made C. executor, and if C. dies within the zo years, then D. all 
have what ſhall remain «of the \ years, and died. B. died without itTue, and the in- 


1 266 


Sid. 17. 
S. C. 1 
11. S. Gm 
3 Lev. 407. 
S. C. cited 
in Caſe of 
Godbold v. 
Frecſtone. 
— has 
i ue three 
ſons, B. C. 
and D. and 
dcvited land 
for 30 years 
to C. to 
perform his 
Will, and 


= 


heritance deſcendson C. and afterwards C. died and left W. R. his fon and heir; but held that D. 
ſhould have the reſidue oi the 20 vears ; tor tho' the term was extinct in C. yet it is a rew devije t 
D. the words being that he ſhall have ſuch term &c. Cro. E. 128. Hill. 31 Eliz. B. R. Lowe v. 
Lowe. —3 Le. 110. Trin. 26 Eliz. in the Exchequer. Vincent Lee's Cale. S. C. : 


13. If lands are given 7 A. for lie, remainder to A. and B. in 
ze, it is not any merger becauſe it is one conveyance. Arg. 
Raym. 36. Mich. 13 Car. 2. B. R. cites 2 Rep. 60. Wiſcot's 
Cale. 


14. If a particular effate is limited to A. and B. and a remainder But when 


is limited adequate to them to drown, (ar) to them for their lives, — 
the remainder 4% their Hirt; the eſtates for life ſhall be con- 
ſolidated. Arg. Raym. 36. Mich. 13 Car. 2. B. R. cites Lewis 


particular 
en ate for 
lite to two 
and the re- 


Yowles's Caſe. * 

mainder is 
aot anſwerable to them; as to three for life, remainder to tus in fee, they are diſtinct eſtates. 
vid. 37. Arg. 


15. Feme covert tenant for li, remainder to her firſt en; ſhe 
and her baron accept a fine of the fee; afterwards a fon is born, and 
the feme dies. The remainder is deſtroyed, and the eſtate of 
the wife merged ; tho' had ſhe ſurvived her baron the might have 
waved the fee and revived the eſtate for life. 2 Lev. 39. Hill. 
23 & 24 Car. 2. B, R. Purefoy v. Rogers. 

16. Eſtate to A. for life, remainder 1% B. and Hit heirs for the 
liſe of A. remainder to the heirs of the body of A. and remainder 
over; the wiſe of A. ſhall not be endowed ; for the eftate for 


PA of A. does not merge. 3 Lev. 437. Hill. 7 W. 3. C. B. 


Duncomb v. Duncomb. 


(G) Of what Eſtates. Terms for Years. 


. L EASE to A. r 10 years to begin now; leaſe to B. for Ii 1:re for 
Io years to begin at Michaelmas; a purchaſe of the fee fimple by N P 


. | ud chaſes the 
turſt leflee drowns his term. D. 112. pl. 49. Hill. 1 & 2 P. & M. reverſion of 

art, the 
leaſe holds for the reſidue ; per Ventris J. 2 Vent. 327.—Leaſe in ſuturo may merge. 8 40. 
Hopkins v. Radford. It was admitted that a future inter will not prevent a niczger, 2 Wm's 
Kep, 237. Trin. 1724. Whitchurch v. Whitchurch, 
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8. P. fer 2. Lefſer mortgaged his reverſion to leſſee fer years, and paid the 


xm * ee at the day; it was held that the leaſe for years was utterly 
pl. 5. extinct. 3 Le. 6. Mich. 4 Eliz. C. B. Anon. | 

Dal- 52. 3. Fenie executrix bas a ferm, and fie takes baron, and the baron 
pl. 25. purchaſes the reverſion; the term is extinct as to the wife, if ſhe 


ſurvives ; but in reſpect of all ſtrangers, it ſhall be accounted as 

: | Z Mo. 54. pl. 157. Paſch. 5 Eliz. 
Metiey 35 . Baron of a termer © purchaſ. the fee; per Manwood, the 

erm is extinct; but if + feme termor marries him in remainder, the 
„ term continues; for'one is the act of the huſband, the other the 
on. S. F. act of the law. 4 Le. 38 6 Eliz. C B. Anon. 
Dyer | 
thought they were tenants in common of the fee Pl. C. 4:8. b. Bracebridge v. Cook. 
Cro. |. 27 5.-- aron is termir, and the wife purcbaſes the fee ; or if the wife bas the rever ſion be- 
ore marriage, this extinguithes the leaſe, but not if the ee d. ſcendi to the wife after marriage. 
Jenk. 73. pl. 38. cites Cro. J. 275. Platt v. Sleap. But quere if they had had i{/uc, fo that the 
buſband would be trnant by the eurteſy ? Ibid, —Buls, 118, S. C.— 1 Jenk. 73. 


„ * gu $4 


* * 2 . * . 
Goh * + A tenant for life and the adminiſtrator of leſſee for years of # 
on. © be Term in futuro viz. to begin after the death of tenant for life join 


ſeems to be a 
S. C. in the purchaſe of the fee fimple ; per Manwood, the term is not 


Arg. Roll. extinct, becauſe only an intereſſe termini z per Mounſon, it is not 


R. 247. 


68 ] extinct, becauſe he has the term as adminiſtrator en auter droit; 
L 3 per Dyer, it executor has a term and purchaſe the fee ſimple, 
the term is determined. 4 Le. 37. 6 Eliz. C. B. Anon. 

6. Eitate for years granted to. A. and the wife of the reverſioner 
ſhall not drown in the reverſion of the baron, but upon death of 
the wife ſurvives to A. Pl. C. 418. Trin. 14 Eliz. Bracebridge 
v. Cook. 

7. Leſſee for years marries with fome tenant fer life; the intereſt 
of leflee by the intermarriage is not extinct; for it is but a po/ſi- 


bility and not an iitere/t; per tot. Cur. 3 Le. 158. in Caſe of 


Cadee v. Oliver.—Cites it as adjudged 17 Eliz. 
Le.g2.S.C. 8. A. leaſes for years to B.— B. deviſes the occupation of &c. 
Mich. Eis, fo bis aife, fo long os ſhe ſhall continue ſole, but after ſhe ſhall 
E F. 4a. marry, to his ſon, A. enfeeffs the wife, who after took huſband; 
miagten v. this is no merger, but the ſon may enter. And. 162. Rud- 
Rider. yard v. Hannington. | 


Goldſb. 29. | | 
S. C.- Ov. 67.5. C. by the name ot Haverington's Caſe. 


9. A. leaſes for years to B. and aſter makes a leaſe for years in "" 
0 


werſicn io C. and afterwards deviſet the fame lands and other land 
to C. for life for to bring up A's children. C. entered and took the 
rent &c. virtute teſtamenti; it ſeems this is a merger of the 
lcaſe. See Le. 129. Trin. 30 Eliz. B. R. Coleburn v. Mixſtones. 
10. Deviſor ſeiſed in fee deviſes a term for 21 years to A. and 
if he die within the term, remainder to B. by deſcent of inheri- 
tance to A. unity of poſſeſſion, his grant, or his forfeiture, the 
remainder 15 defeated z but if te land be deviſed for 21 years to A. 
and if he die within the years that B. ſhall have the reſidue of the 
years, no act of A. can prejudice the remainder in B. per tot. 
Cur. Mo, 209. Mich. 30 & 31 Eliz. in the Exchequer. Lee v. boy 
II. He 


1 


Merger. 368 


11. He that has an eſtate for 10 y-ars may ſurrender to him ti: at Put if I 
has an eſtate for 12 jears, and the eſtate is drowned and the {7 20s 
other Mall come into poſleſſion; and a ſurrender to him that has — W 
a greater eſtate for years is good as to him that has an eſtate for dete for 18 
hie; and where the ſurrender is to a termor in reverſion, it is all e 
one if the reverſioner had a greater eſtate for years or not. Cro. leſſee for 20 
E. 302. Trin. 35 Eliz. B. K. Hvghs v. Robotham, years, this is 


good to Cone 


vey his intereſt, but“ not drown the eſtate, but lie has the 20 years as before; otherwiſe it is of a 
render i another iet has the reverfins; for yerrs, Cro., E. 302. Trin. 25 liz. B. R. Hughs v. 
Rooutham, —* Ow, 97. in Cale of Perr in als. Porey v. Allen. 


12. Leſſee for 60 years takes a new leaſe t9 begin 10 years after; Arg. 3 Le. 


it was adjudged to be a ſurrender preſently. Arg. Cro. J. 84. 244. =. 


Mich. 3 Jac. B. R. in Caſe of Gibſon v. Searle. Cites it by De and 
as * Jeite's Caſe. 37 Eliz. C. B. Cro. E. 522. Brown J. 


2 Eliz. in 
Barkins's Caſe.—“ Cro. Z. 521. Mich, 38 & 29 Eliz. C. B. Ive v. Samms. S. C. 


13. A man may have a greater and {fer ęſtate in him at one 
time, where the % r is jubſequent, as an eſtate for life, re- 
mainder for years. Arg. Cro. E. 491. Mich. 38 & 39 Eliz. B. R. 
in Caſe of Roos v. Ad wick. : 

14. Deviſe of land t B. till C. is 21, and thento B. and C. for 
their lives. If this be a term for years in B. during the minority 
of C. and a freehold to B. and C. this term cannot ſtand with the 
freehold, and therefore is drown'd, and they are immediate join- 
*enants of the freehold ; per two Juſtices; and agreed by Walm- 
ley J. that if this ſhall enure as an immediate deviſe, then the 
term ſhall be extinct, and they are jointenants of the treehold ; 
but perhaps the will did not intend the freehold to take place 
till after the years expired. Cro. E. 532. Mich. 38 & 39 Eliz. 
in Scacc. Block v. Pagrave. 

15. Leſſee fer years, remainder for life, remainder in fee. The 
remainder-man in fes if, lefſee for years, and mates livery ; it 
was adjudged a good feoſſment; becaule it was not a ſurrender, 0 369 ! 
by reaſon of the mean eſtate for life; per Tanfield Ch. B. 
Lane 117. cites 41 Eliz. Eades v. Knotsford. 

16. The uſe of land is limited t A. jor gg years, and that 
J. K. L. M. N. and O. who were feoifees to uſes, /Sc:!d be jeiſed 
ts their own uſe in truſt for A. and his heirs, zuitb potver to A. ta 
alter and limit the truft as he ſhould think fit. Afterwards A. on 
his marriage aſſigns the 99 years term to J. (ons of the truſtees) and 
W. R. a ſtranger, in frist for himſelf (viz. A.) for life, remainder 
to his wife for life, . remainder do the heirs male of their taus bodies, 
and by the ſame deed limits the truft of the inheritance in the ſame man- 
ner. A. grants a rent-charge to Sir R. B. and his heirs, with 
power to enter &c. A. and his wife die, leaving B. their fon. 
The rent being arrear Sir R. B. enters. Then J. and the other 
truſtee aſſign the term of 99 years to B. who leaſed to the plain- 
tiff in ejectment. The Jury upon hearing the opinion of the 


Court found for the plaintiff for all fave a 6x75 part; for fo much 
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369 Werger. 
was drown'd and ſurrender d by the aſſigument of A. to J. one of the 


fix jointenants of the reverſion, Vent. 193. Paſch. 24 Car. 2. B. R. 


Sir Ralph Bovey's Caſe, 
* 17. A leffer term cannot merge in a greater. Arg. Show. 306. 
Eliz B R. Mich. 3 W. & MI. B. R. in Cate of Leach v. Thompſon. 
Porty Al- | 
len.—By taking a ſecond leaſe for 60 years, a firſt for 21 years is merged. Cro. E. 231. Paſch, 
33 Eliz. B. R. in Caſe of Wing v. Hariis.—; Le. 242. Mich. 32 Eliz. B. R. S. C.—S0 it leilce 


for years takes a new leaſe for a leſſer term, it is a ſurreader of the firſt. Arg. Cro. J. 84. Mick, 
3 Jac. B. R. in Cale of Gibſon v. Searle. 


(H) Of what Eſtates. Truft Terms in Equity. 


I. RR Everjion in fee fraudulently conveyed to a termor for 3009 
years, and without his conſent or privity, on purpolc to 
drown the term, and to hinder the termor's making proviſion for 
Younger children was decreed not to be merged. Fin. R. 220. 

Tr. 27 Car. 2. Danby the father v. Danby the ſon and Pierce. 
2. Leſſee for a 1000 years afſignes the term to the leſſr in truſt for 
his wife and children, and the leſſor accepted the truſt, and de- 
clared it to be for the wife and children &c. The Court ſupported 
the truſt notwithitanding the merger of the term in the inhe- 
ritance, and decreed the heir of the leſſor to make a further aſ- 
ſurance of the remainder of the term to a purchaſor of the term 
from the ſon of the leſſee. 'Fin. R. 424. Mich. 31 Car. 2. San- 

ders v. Bournford and Allen & al. 

Term of 550 3. Apeortion was limited 1 be raiſed out of a term for years for a 
—_— daughter; the fee after deſcends on the daughter. She within age de- 
eftate in fee, vided the portion. Maſter of the Rolls relieved againſt the merger, 
fordaughters and decreed the portion to go according to the will of the 


— daughter. 2 Vern. 90. Mich. 1688. Powell v. Morgan. 


at law, nor 
the truſt extinguiſhed in equity by the deſcent of the inheritance on a daughter, but remains ſtil! 2 
ſubſiſting charge og the eitate; per Somers C. 2 Vern, R. 354. Hill. 1697, Thomas v. Keymiſk. 


4. A ſum of money was charged upon lands payable to J. 8. 
and veſted in truſtees in fee till payment, and the ſame legal 
eſtate ſtill continuing in them there can be no merger by an 
on tail coming to J. S. who was intitled to the money. But 
iad this been a meer equitable charge upon the land, and a 

fee ſemple had come to J. S. it might then have been a mer- 


ger. 2 Wms's Rep. 601. 604. Trin. 1731. Duke of Chan- 
dois v. Talbot. 


L 370 ] (I) By what Ada. 
I. WII ERE the inheritance comes to the particular gate, be it by 
the act of Gad, the law or the party, the particular eſtate it 
drown'd. 2 Rep. Go. b. Hill, 41 Eliz, C. B. Wiſcot's Caſe. 


2. Tenant 


Merger. Meine. 379 


2. Tenant fer life, and remainder-mean in tail join in a fen ment 
er fine to a ſtranger. The eſtate for life is merged, and yet the 
feotfce or conulee ſhall hold during the life of the tenant for life, 
tho' the tenant in tail be dead without iſſue; per Holt Ch. J. 
Carth. 260. Hill. 4 W. & M. B. R. in Cafe of Simmonds v. 
Cudmore. - | 
3. Tenant in tail, remainder to the King. "Tenant in tail make 
a leaſe for years, and is attainted; the King ſhall avoid the 
leate 3 for the gate tail is as much gone by merger as if tenant 
in tail was dead without iſſuc. 1 Salt. 238. Hill. 5 W. & M. 


Simmonds v-. Cudmore. 


{For more of Merger in general, ſee Grtinguihmenc, 
Portions, Charge, and other proper Titles. ] 


A) Meſne, Againſt whom. [I here there arte 
ſeveral. 


11 F there are ſeveral meſues one after anether, if the tenant be 8, F. B.. 
diſtruined by the lord paramount, he ſhall have this writ — 

againſt his meſne, and ſo every ene after agaiuſt his meſne by the 21 8 6.6 

pecial matter t:// he comes to the meſne next to the lord paramount. S. P. Till 


fe j 7 : a he comes ta | 
39 H. 6. 31. b. per Curiam. (R. It ſeems that there ought to . che | 


be cauſe of acquittal between every one.) 18 H. 6. 33. lord. Br, 


| Meine, 
pl. 22. cites 39 H. 6. 30. But Brook ſays, it ſee ms that the Fr? xwvrir of meſne ought ts commence 
bythe tertenant ; for nene can be dilltained but him, and therefore he may have writ of meſne 
. his meſne, and the firſt me ſnue againſt the ſecond, and fo ut ſupra. But it ſeems that none 
tan have writ of meſne but be who is grieved by ſuit, unleſs the terttnum; for he may have writ of 
meſne, quia time? diſtriegi; and fo cannot any of the meſaes ; for they cannot be diſtraine 4. Ib.& 
eſtes 7 H. 4. 12. in the written book. 


2, If one be tenant by the curteſy of a meſnalty &c. and the te- 
nant is diſtrain'd, the writ of meſne ſhall be ſued againff | 
him in reverfien, and net aguinſt tenant by the curteſj. F. N. B. 
150. (J). | | 

3. A. ſeigniory is granted to baron and feme, and to the h:irs of the 
M1751, and in a per quæ ſervitia the tenant will not attorn, uale.3 
they will grant to acquit him &c. whereupon the baron grants | 


er him and his heirs to acquit the tenant and his heirs, and after- 
Vor. XV, H h wars 
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Solnc. 


wards the baren dies; the tenant may bring a writ ug, 
hujgand's heir during the feme's lift, who is tenant for life, ane 


good, F. N. B. 136 (O). 


(A. 2) Statute 13 E. 1. cap. 9. 


_ Fi * D N . , — . - . * a f 3 * 5 
* See D . 13 E. 1. L Nacts that at knn ( Lief words aijt; ain in thei; fee 
* 


= 68 '% 4 * i? , » TS 7 7 

+ C\ cab. 9. S. I. jer © caujtems avid ferwvices t6 them due, ant 4 there 
- * F " * 1 * VIS 7 » 1 * . — . o * ; . 

"The mil I d Meſiie 7 ct Sich 98. #9 acauit the ten ant, ſetherce it lieth mit © 


Ger here the ruth cf the 7enamaiit after that 2 hath refplevied the diflreſs, 75 Ce 
. 2 7 ® lord, æu ich aue th in the King's Court, 7 
jotre the 
making of 

this ſtatute, was, the great delays which were uſed in the writs of meſne, in which the provets v 
the common law was tummons, attachment and d'iitreis infinite, and yer the tenant in dota, 
the meſne was preſently diſtrained by the lord paramount, which milchiet avrpearcil by the pream- 
ble of this aft; for remedy wheieof a more ſpeedy proceeding is given by this e in a lt of metLe, 
Another miſchief was, when the meine had nothing within the ſame county ; for 1f;cre the teftuil 
was without remedy, and tho” the meine had ſuffeiend in another county, the common law extends 


 & 


* . 
, » 3» I7 — J. , V ? 
the 4. MAI GJ Tot CH. 


© 4 . * * = . . * . * 
the d:jirefs 11 lan} ully taken np5n his tenant, ⁊rhich 1s upon the nig ue. 


not thereunto, in botit which cates remedy is given by this act. 2 Iuſt. 3-70. 


S. 2. And mony have been heretsjere fore grieved by. fuch Are, 
in ſo much as the meſne { nettuithfanding that he hath whereby he nic 
be difiruined ) dith make lang delays before he avill come inda the Cour: 
to anſwer for þis tenant unte ihe arrit of meſre, 

S. 3. And further, the coſe Twas mal hard when the meſne has 
nothing. | | 


By the comes S. 4. Ii cafe alſ5 auen the tenant was ready to de his ſervices ons 


n law . : . - for 
the lor! Cuſtoms unto his bord, and the chief lord ⁊uculd reſiiſe to take fuch frre 
: . 8 3 | Hi 

paramount Vices and cuſtoms by the hands of any other than of his next teat, 


| _ and ſi ſuch tenants in demean loft ſome awhiles the profits of therr land; 
ful $ 3 | . , 0 : 2 : 

e Ver a time, and ſonie evhiles for their whole time, and hitherto un te. 

the hands of 1medy bath been provided in this caſe. 

the tenant 

peravaile, or by the hands of the tenant ſor life, where reverſion was over, becauſe the meſne or 


in reverſion waz his very tenant in privity, tor the which remedy is given by this act. 2 Iutt. 374 


S. 5. A remedy is provided and ordained hereafter in this far 
that fo ſeen as ſuch tenant in demeſne (having a meſne betauten him ai 
the ehief lard) is diſtrained, incontinent the tenant fhall purcha 
writ of meſne. 

3 S. 6. And if the meſne, having land in the ſame county, aljent 
e under- i ; . - | F þ 
of a hinſelf wnti! the great rg awarded ; the plaintiff ſhall have ju 
writ of mef. day given him in his «erit of great diſtreſe, afere the coming where 
ve rein, {aus counties may be holder, and the ſheriff ſhall be commanded i 
able ints the $i - 1 * nh i — oh 
Court of iſirain the meſne by the great diſtreſs, lixe as it 15 contained in th: 
dans = avrit, and nevertheleſs the ſheriff in #200 full ounties fhall cauſe ti b 
Fllen and proclaimed ſolemnly, that the meſne de come at a day contained in i 
ve of 2 wilt : 7 | 
writ to anſwer his tenant. 


of meſne 
that is vicenrte!, ard get retnrralle. 2 Inft, 374. 


This muſt 
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Meine. — 371 


. 7. At which day, if he come, the plea ſhall paſs betaveen them 
#/7er the common uſage. 

S. 8. And if he do not come, then ſuch meſne ſball tofe the ſervices It the meſae 
of his tenant, and from hencefarth the tenant ſhall nat anſæuer him in OR "A 
ony thing, but the ſame meſne being excluded, he ſpall anfwer unte diitreſs he 
the chief lord for ſuch ſervices and cigſtoms, as before he ought ts pave all be fares 


chne to the fame meſne. 1 
the meſne 
all loſe the ſervices of his tenant of the tenements before holden; And that the meſne being 
omitted, the tenant trom henceforth ſhall be attendens and reſponders to the chief lord by the ſame 
{ervices as the meine holdeth by. But it is to be obſerved, that the /znmediate chief lord muſt be named 
in tle fore-judger ; for albtit he be a ftranger to the writ, and by his death the writ of meſne ſhall 
rot abatey yet in the judgment he that is then immediate lord paramount mult be particularly 
tamed. 2 lntt, 374. . 


S. 9. Neither heli the chief lord have power to diftrain fo leng as | 372 J 

te afareſaid tenant doth offer Sim the ſervices and cuſloms due. oo three 
- things are 

to be obſerved, 1c, That the tenant vu offer and tender the ren! or ſervice due upon the ind and 
10 de ready only, by reaſon of the word [offer]. 2dly. This muſt be done a? rbe time toben the 
I rd camei ie diſtrain. zdly. That this act is to be ande ſtood of ihe ſervites and cuſtoms which the 
jenant may de, a5 pay ment of rents, delivery of heriot-fervice, ot the like ; but extendeth not 10 
$:r/oral ſervices annexed to the perſoas of the meſne, as homaer, fealty &c. tor he cannot ſay, þ 
become your min, nor ſwear to him fealty &c, But after fire-judger, then the tenant fha!l ds all 
manner of ſervices which the meſne engt tæ have done; tor then the meſnalty is estinct; but as 
bog as the me ſnalty 1emnins, the perfotal ſervices rc main with the meſne, ſervitia perſonalia ſe- 
quuntur perſenam. 2 Inſt, 374. 


3. 10. And if the chief lird exa? more than ile meſne eugłt to do, Hereby pro- 
tle tenant in ſuch caſe ſhall have ſuch excepti. ns as the miſie ſhould, , 8, 


made for the 
| tenant to 
tike any advantage that the meſne might do, if the chief lord demand ot er ſervices tha 1 the meſae 
#u7ht to do, albeit he de a ft. anger to the avowry. 2 Int. 374. 


S. 11. And if the meſne baue nothing vill in the King's dominion, The _ 
5 e ©: "If IÞ oe Fe 0G Wot. op 4 . "44. th nd in iuch caſe 
ts tenant ſhall neverthNtefs pie his writ of meſne ts toe ſheriff of hd 
e fame fhire wherein he is diſtrained. medy by the 
common law. 2 Intt. 74. 


8. 12. And if the ſheriff return, iber he I uth nothing whereby he See (L. 2 
nay be ſuramoned, then fhail the tenant ſue his writ of attachment. ** 
S. 13. And if th: ſperiſf return, that fe fath nething to be at- 
tach'd by, he ſhell 1 evertheleſs ſue his writ of great diftreſs, and pro- 
riaggation ſhall be n ade in form abeveſald. 
4 14. Aud if the meſne have ne land in the ſbirr wHere the diſtreſs 
talen, but hath land in ſeme ether ſhire, then à writ original ſhall 
ue to ſummon the m-/ne unte the fherifF of the ſame ſhire (<vhere the 
( Htreſ is taken), and when. it is returned by the ſheriff, that he hath 
"thing in his fire, a <writ judicial ſpall iſſue to ſummon the meſne 
with the ſheriff of the fame ſore z in which it ſhall oe teſtified, that he 


bath land, and ſuit ſbali be made in the ſame ſhire, until they have paſſe 


ate the great diſtreſs and proclamation, cs abe ve is ſaid, of the mean 
paving land in the fame ſhire in which the diſtreſs is talen. 

S. 15. And nevertheleſs ſuit all be made in the ſame ſhire where 
lt hath nothing, as above is ſaid of 1he meſn that hath nothing, until 
the proceſs come 19 the greet dijireſs and proc amation. 

H h 2 b. 16. And 


— 
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* 
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- pang S. 16. And fo after proclamation made in both counties the weſt 
T fore-judged of his fee and ſervice. 


given * 
forcjudger is a better and ſpeedier remedy than the common law pave. 2 Inſt. 375.—“ See (N.) 


S. 17. And where it happeneth ſometimes, that the tenant in de- 
meſne is ele hold by leſs ſervice than the meſne ought to do unte 
the chief lord, when after ſuch proclamation the tenant hath atturned 
unio the chief lord, and the meſne being excluded, the tenant muff of 
necefſity anjaver unts the chief lord for all ſuch ſervices and cuſtoms a: 
the meſne <vas wont to ds te him. EL 

This _ S. 18. And after that the meſne is come into the Court, and hath 
. confeſſed that he ought to acquit his tenant, or be compelled by judgment 
meine, and Te acquit, if after juch confeſſion or judgment it is complained, that 
wot of the he meſne doth nat acquit his tenant, then ſhall iſſue a ꝛbrit judicias 
* that the ſheriff ſhall diſiruin the meſne to acquit the tenant, and 10 bt 
aid there- at a certain day before the juſtices, or to ſheqv 20. he hath not ac- 
tore the quitted him before; and when they have nit proceeded unto the gre! 
2 d:ftreſs, the plaintiff ball be heard. 

” { oe foree 

wages within this ſtatute nit. 378.— 1. 3 5. enaQs that fer all thirge . 
corded — — 3 1 f & 4 73 ce ed 3 14h 
dice for cufioms acknowledged, or any other things inrolled) a writ of execution tall be With) 


the year, but after the year a ſci, fa. whereupon if jatisfattion be rot made, or good cauſe ſores, 


1 1 the ſheriff ſhall be commanded to do execution. In lite mam rer alſs all the or din) 
I/I5 A be commanded in bis caſe. * Heowbeir, as concerning a meſne, who by recoz”'- 
zance or judgment is bound to acquit what 7s ſaid before (wit. in this act of 13, E. 1. cap. 9. J. 18. 
mu? 4 9>ſjerved Lord Cole ſays that 
This clauſe was added in #:4jorem rei cantelum, that the proviſion made by the ſtatute of 13 L.! 
ap. 9. [S. 18.] viz. In caſe that in a writ of meſne, after the meſne is come into Court &c. at 
whereupon forczudger is given as appears by the following clauſe, or ſ. 19. ] Now if the plaintiff 1: 
tie writ of meſne ſhould ar rake bis ſei. fa. then no forezudger Hu foil;w thereupon ; thereior? 
this clauſe in the above act of 13 E. 1. cap. 45. at the end thereof, viz. concerning a meſne Ic. | wii 
aiJed, that the ſormer general words of the ſaid act. viz.( * or ary 9191 things inrulled &c.) ſhould nt 
take away the benefit of the former act, | viz. 13 E. 1. cap. eee, the fore judger in a will 
©! meſne, but this act [ viz, 13 E. 1. cap. 45-1 being in the affirmative takes not away either the 
common law, or the benefit of the former act concerning the torejudger. For the plaintiff may take 
wee of either the one or the other at his cle tion, But note, the fergudg i given only agair} 
Dim thit made the acknowledginint, br againſt wohim ſuloament is given, and not againſt his bein 
d th-refore this act is an addition declarative to the former, viz. that a ſei. fa. may in theſe cue 
ige the heir. 2 Init. 472, Upon the words of the ftatute 13 E. t. cap, 45.— This is cap. 44 
in Katt Stat. but in Keble's Stat. it i, as here. “ Thele words are in Keble's Statutes, but uit 
i Raſtal's. 


This branes S. 19. And if the plaintiff CN prove that he hath net * 
. ang him, be jhall yield damages, and by award of the Court the Mut 


forejudzer, Shall ge quit from the meſne, and thall atturn unto the chief lord. 


and the | h 
fla. cannot take damages and lord he forequdger, but he mutt either take both according {0 
this branch, or neither of them. 2 Lit. 375. 


S. 20. And if he come not at the firſt diſtreſs, a writ ſhall gi 
ferth to diſtrain him again, and proclamation ſhall be made, and 0! 
ſoon as it is returned, they ſhall proceed in judgment, as afore 1 ſaid: 
Here the S. 21. Aud it is to be underſlocd, that by this 2 tenanti ci: 
tenant hay ef excluded, but they ſhall have a warranty of the meſnes and the 
eloftion ei- : a . 7 R | 3 Tu 
ther to take heirs, if they be impleaded of their lands, as they have had befere. 
the bench : 
ei this ct by tak ing the procels given by the ſame, or to take the proceſs at the commer la 151 
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this was abundans cautela ; for this ſtatute being in the aſſrmative the tenant might have liad election 
if this clauſe had not been, but abundans cautela non nocet: and the ancient fages ot the law did 
ever make things as plain, and leave as little to conilruction as might be, 2 laſt. 375, 


S. 22. Nor ſhall the tenants be excluded, but that they may ſue 
againſt their meſnes, as they uſed heretofore, if they fee that their 
proceſs may be more available by the old cuſtom thin by this ftatute. 
S. 23. And tit is to wit, that by this ſtatute no remedy is provided So that no 
i any meſnes, but only in the caſe where there is but one only mene be= 2 1 
tween the lord that diſtrainith and the tenant. when 86 
| is but one 
meſne between the lord paramount and the tenant, 2 Init. 373. 


S. 24. And in caſe ubere that-meſne is of full age. Though a 
27 : HS: feme convert 


be not excepted by the words, vet by good conſtruction ſhe is. 2 lum. 173. 


S. 25. Aud iu caſe where the tenant may attorn unto the chief lord * Theſe 
1 words were 
. . * ſpecially in 
(oem for women, tenants in deauer, ond tenants by the curtefie, or KAY =; 
etheraviſe for terin of life or in fee tail, unts whom for certain terant in 
cauſes remedy is not yet provided for, but ( God willing) there buli ee 

; ! a Jor life, or 
be at anotmer tine. in tcil- with 
a remaind.r 
ever ; tor againſt them nc Zrogudger ſhall be given, but their extent is much larger. —-If % i ov 
any ether that hath a defeu/ible title in the tenancy doth formyudge the meſue, this thall not preju- 
dice the diſleiſee, or him that right hath; for they are within the remedy of thete words, viz. that 
every forejudger ought to be fire prejudicis alterins. 2 Init. 375. So if the ne is dij/eifed, 
and a for-zudgment is bad againſt the dijjeiſcr 3; this does not bind the diliciſee. Co. Litt. 1c. b,— 
But it the darghter foreudge the meine, and a ſor: i birn after the fore-juigment, the 
ſon ſhall not avoid it; tor it was fine præj dicio alterius, when the judgment was given. 
2 Inſt. 375.— S. P. Co. Litt. 1c. d. becauſe he had no right at the time ef the 
torejudgment. So it is if the feuaut enter into religion, and his heir f.rejudges the meſne, and 
then the anceffor is deraign'd, he ſhall be bound, cauſa qua ſupra. Co. Litt. 100. b. It twa 
ninterants bring a writ ot meſne, and the ene 15 ſummored and ſevered, and the atber ſueth orth, 
he cannot forejudge the meſne ; becauſe he cannot reſpondere capitali domino de eiidem fervitiis & 
conſuctudinibus, quæ prius facere debuit prædictus medius. 2 Inſt. 375.,—Sout if p 
there be 1a point nes, and the one appears, and the other makes default, no fore judg- [ 374 } 
ment ſhall be for the ſame cauſe neceſſarily collected upon the ſame words 2 Init, 355. —They that 
are ſeiſed in auter droit, as the & in right of his biſhoprick, or the ab6et er pricr in the right af 
his monaſtery, or the like, ſhall neither forejudge, nor be tore}udged ; becaule it is to be intended, 
that it cannot be done fine præjudicio alterius ; for that content of them is not had, which by law to 
the alteration of any eftate is requiſite, as the dean and chapter to the biſhop, and the covent to the 
abbot, prior &c. 2 Init. 375, 376. —-It the me/ne hanging writ of meſne againſt him alien 
by fine ; albeit the right ot the meſnalty paſſeth to the conuſee, yet the meſne may be fſorejudged, 
and the conuſee ſhall not take advantage of thoſe words, fins præjudicio alterius ; becauſe he came 
to the meſnalty pendente brevi, and in judgment of law, the meine (as to the plaintitt, remains 
ſeiſed of the meſnalty ; tor, pendente lite nihil innovetur. 2 Inſt. 376. 


(B) Of <what Thing. 


II. 1 F a man preſc+'ibes to be acquitted of all ſervices, he ought to 
be acquitted of relief. 39 H. 6. 31. adjudged, } 

[2. If the tenant is diſirained for more ſervice, than the meſne 

eg to pay to the lord paramount, the meſne is not bound to ac- 

quit him of the ſurpluſage but only of the other. 39 H. 6. 31.b.] 
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* eee, (C) = Arquiltal, What Thing will be go:d Cau/+ 
pounded of ta hade Acquittal, 

ad and tne 

old verb 


quietare, 1. 1 F the lord confirms to the tenant te bold by leſs ſervices, a writ 


en of meine lies upon it. 30 E. 3. 13. (It ſeems it is in- 
neth in law — F 


tod feharze, tended with warranty; for there is a parlance of warranty of 
or keep iz charters upon the deed.) ] 
quiet, ard 
to ſee that the tenant be ſafely kept from any entries, or other moleſtation for any manner of ſer- 
vice iſſaing Cut of the land to any lord that is above the meſne ; 2nd hereof cometh acquittal ard 
quietus eſt. (that is, that he is difcharged; a2 he that is diſcharged of a felony &c. by judgment is 
{aid to be acdaltted of the felony, acquietatus de felonia; and it le be drawn in queſtion again, he 
may plead auterfoits acquit. And therefore if tenant being religious holds in frankalmoign, be 
diftrained dy 22v lord paramount, the meſne (to keep the tenant quiet} may put his beaits in the 
pound inſtezd of tle beats of the tenant. Co. Litt. 100. | 
There are #49 kinds of acquittals, one expreſs and the other imp/y'd. The expreſs is three mav- 
wer of ways. It. By fine or dred, either at the creation of the tenure or after, 2. By achrow. 
Sedgment of acquittal, 3. By preſcription. In:ply'd is froe manner of wvays, 1. By envelry of 
fervices. 2. By tenure in frankaimoigne. 3. In frankmarriage 4. By bamage aunceſirell. 5. 4 


deer. 2 Iaſt. 373.— F. N. B. 136. (A) (B) (C)—Co. Litt. 10. S. P. 


(2. If before the ſtatute if quia emptzres a man by deed had 
made a fe;f'nent of land with warranty to Hal by certain ſervices 
sithout any wire of acgriittel in the deed, no writ of meſne les 
upon it. 30 E. 3. 24.] 

3. Frant marriage is cauſe of acquittal, and therefore 1b 
this lies writ of meſne; per Hanke J. quod nota. Dr. Mefne, 
pl. 20. cites 12 H. 4. 9. | 

Litt. 8. 141. 4. Note that Zenvure in franeaſmoyn is good cauſe of acquittal, 
Pr. Meſne, pl 13. cites 38 H. 6. 12. 21. 

5. And preſcriptton of acquittal is good cauſe of acquittal. Ibid, 

6. Lord, meſne and tenant; the eine gran's his meſnalty e 
A. for life, the remainder to C. in fee ; A. brought per que ſervit'2 
againſt the tenant, who faid, that he is ready do attorn ſaving © 
Þ11n the acquittal ; and A. granted the ucquittal, by which the te- 

* Orig di- nant aitorn'd, and after A. dicd, he in remainder, never ſhall * 

+ Wnt diſtrain for the ſervices, till he. had confeſ7'd the acquittal likewiſe ; 

dittreignera. for otherwite the tenant ſhall be charged to the lord, and alſo to 
tae meine. Br. Meſne, pl. 18, cites 18 E. 4. 7. 


LY 


amounts to it. 1 5 


So if the 1. I F 2 man has Judement to reesder his acquittal in a writ of 


d * 'w * .* | 
— meſne, and he be not afterwards acquitted, he ſhall have 


acquittal by Upon the recovery a diſtringas ad acguletanduim &c. if it be three 


fine, and er ten years after the Judgment . ; and that is given by the ſta- 


— tut: Weſtm. 2. cap. 9. F. N. B. 136. (5) 


upon, and | 

the appeareth not at the return of the writ, then ſhall iſſue a writ of difi»/»pas ad acguirtandum Te. 

2 J an alias and plurie: M- until he appear; and if he come upon the ringen, and cannot plead 
any 


* 
C 375 J (C. 2) Acquittal inſorced. Hy. And what 


— 


2 


ad. A... A. WE 
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2 ig, but that he ought for to acquit him, then the plaintiff ſhall recover damages againit him, 


1 N. B. 136. (5) 
2. And if the anceſtor do acknowledge an acquittal in a Court But not- 
Record, the tenant hall have a /cire focias againſt the heir to withitangey 
Necord, the tenant ſhalt have a / Jari again > 11C ing fuck 
knowledge- 
ment of the 


191 4 


. . 6. ' — 3 "Bb 0 7 ry” 
avqguic lum without other ſpectaity &c. F. N. B. 136. (T). 
„ uittil, in a writ of meſne azainſt the heir he may plead, that he had nothing in the ſeigniory 
bon thewing how, as that it was denied &e. Contra of his father who acknowledged &c, F. N. B. 


„ , in the notes there (a)] cites 28 E. 3. 93. 


J 


3. And if a man recover acquittal in a writ of meſne &c. he 
hall after have a difiringas ad acquietandumy and if he do not ap- 
pear, he ſhall be forejudged, by default, of his meſnalty; and 
{o if he appear, and it be found by verdict againſt him, he thall 
be forejudged. F. N. B. 136. (U), 

4. The meſne by liceace of the tenant may pit his booſts into the 
[1d of the tenant, and there it the beaſts of the tertenant are re- 
moved for the time, ſo that none are there but the beaſts of the 
* for the Lrd ia diſtrain, this is @ gad acquittal ; and it is 


meine . 
better acquittal than payment of the rent or ſervices. Br. 


Nleſne, pl. 14. cites 28 H. 6. 6. 


(D) For what Cauſes it lies. 
11. ] F the tenant be diftrained fir ſervices, zubere nithing is 5, F. Br. 
arrear, if the meſne upon notice of it doth not prt his — 
booſts in the pound aud take the beaſts of the tenant cut, and upon this H. 6. 47. 
{16 a replevin, writ of meſne lies againſt him. Co. 9. Avowry. 
22. b. Quere this; for it ſeems he may join the tenant if he 
lues repleving and ſo aid him.) 
2. lf the tenant be diArained, and avozrry made upon the meſne 
fir fervices, where nothing is due, yet if the 7/127 upon requeſt will 
il join the tenant and plead it, a writ of meine lies againſt him; 
becauſe the tenant * could not plead this plea, being a ſtranger pol. 126 
to it. 10 H. 6. 26. 17 E. 3. b. 39 E. 3. 34. b. Dubitatur. Cayand 
17 E. 3. 15. | | 
3. If in replevin by the tenant the avowry be made upon the 
meſne in ſuch manner that it is abateable by the meſne, yet if the 
gene quill not join to the tenant to abate it, and the tenant cannot 
abate it becauſe he is a franger to the avatury, writ of meſne lies, 
10 H. 6. 26. 55 
[.4- As, if the avowry be made upon the meſne for relief as 
heir to 3 if he had a brother 4vho avas ſeiſed of the meſnalty 
ofter the death of the father, and fo the avowry ought to be upon 
him as heir to the brother; yet becauſe the tenant being a 


ſtranger to the avowry cannot plead it, writ of meſne lies; for [ 376 } 


he is diſtrained in his default. 10 H. 6. 26.] 
(5. If there are jeveral meſnes one after the other, and the lord 
paramount, or any of the meſnes diſirain the tenant, though it be 
not in default of the meſne who is the neareſt to the tenant, yet 
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the tenant ſhall have writ of meſne againſt him; for he may 

have Kit remedy ov V. 29 E. 3. 34 Adjudged. 39 E. 3. 19. b.] 
See (C\— (6. If there are /ord, tes mefres and one tenant, and the fenaut 
* 5 brings writ of meſne againſ his meſne, this meſne may have writ 
of meſne aga! nit his meine, becauſe he was vexed with a writ 
H. 6 47- of meine by x the tenant in his default. 18 H. 6. 33. 17 E. 3. 44. 
iE . 3. 24. 


tie 1terart 
is grieve and has acquittal, he bas no oer remedy but ts ". to him of whom he had 5 


ſ-. $ if there are ſeveral meſnes, each ſhall have his writ 
apainſt ] his meſne, after he himſelf is charged in writ of meſne. 
17 E 3-44 29 l. 6. 81. b. Curia.) 
8. But a weſne ſhall not have writ of meſne againſt his — 
before that he þ elf if charged in writ of metne. 19 E. 3. 44.1 
The diſtreſs 9. See in the additions of writ of meſne in natura brerium, 


that w here there is lord, meſn e, and tenant, and the fenant 75 


> = 


taken 4 He 7 - F 1 
en en, of diferained for the ſuit to the hundred, or for re vrit of meſne 
fr=ics docs not lie; for it ſhall be done by him who is refiant. Br. 
ich ite TC 1 

Mieſne, pl. 30. cites 4E. 3. 
[en if, ©) 2 * 
by at 7 J1sS 
tenure gt 12 to the lord; within which ſuit -fervice to a hundred is comprehended, but v0 ſrirts 
rea, which is by refiancy either to an hunired, leet, or tourn; for this is not by reaſon of his te- 
pure. 21 253, — F. N. B. 137 a). 


(E) Equality, What ſhall be ſaid an Equality t2 
have Acquitidl. 


S. F. Br. CI. F Qpality of /erwices, 25 if the tenant holds of the meſne by 
E. >-. the a me ſervices as the meſne holds over, this is good 


©, CITES 
11. 4 52. cauſe of acquittal to have this writ, 11 H. 4. 52. 3H. 6. 42 b. 
| Fitz Na. 136. (B. 39 H. 6. 29. 19 E. 4. 8. 4 H. 6. 28. 
An A * 2 # | | 
* — 3 * 244 
2. Services will acquit ſervices of the ſame nature. 22 E. 3. 
KI 
3. b.] 


3. b. 
F. N. B. a : 2 7 nt hol 2 by Nr * * 7 ; ” 
1 If the ze as by more ſer ices of the meſue tha the mes 


3 Feldt c ven, as by more rent or other ſervices, vet this is good 
FP ce.auſe of acquittal to have this writ; for he holds of the meſne 
; 
7 


irt fen at by the fame ſervices as the meſne holds over and more. 4 H. 6 


ene 23. Adjudged. 18 E. 3. 19. b. 29 E23. 19. b.] 


. [ord ta- 
SAY NW, in 


default of C. the deſendan who is Me, where the tenant held of the meſne by 208, and the 


weſne gr of the {ord by id. and fo bound him dy equati!y of ſervices; this is good equality ; per 
tor. Cur. tor where the terant holds of the meſa: by ſo many ſervices as the meſne holds over, it 
57 es; and here the 208. is equal with ite 1d. and mire; but where the tenant holds of the 
5 „ y 297. and the meſne over by 3 3. there is no equality. Note the diverſity, Br. NMeſne, 
Fi. 9. cites 4 H, 6. 23. 


LA. Bu if the tenant holds by 205. and the meſne by 30 6. this 

tha!l not be equality to have acquittal. 4 H. 6. 28. 
©5- If the tenant holds by rent for all ſervices of the meſne, and 
the meſne holds over by rent and homage, this ſhall be good ac- 
quittal 


are 


quittal for the rent; for it is of one and the ſame nature. 22 E. 3. 
b. 30 E. 3. 4. Admitted. ] LL: 
"6. But otherwiſe it is for the homage z becauſe this is not of 
the fame nature with the rent. Dubitatur. 22 E. 3. 3. b. [ 377 J 
Contra. 30 E. 3. 4- Admitted, ] 


(E. 2) Acquittal. Oufed or ſet aſide; By what. 


1. | F a man has acquittal againſt his lord, and a franger brings Brooke 
: - makes a 
a precipe quod reddat of the rent againſ? the lord, and re- | 
j ö ʒuære, if 
covers, the tenant ſhull be bound by this recovery, and ſhall loſe his ac this is not 
quittal, Br. Meſne, pl. 23. cites 37 H. 6. 33. 34. per Priſot meantwhere 
and Danby. the recovere 


or recovers 

the rent y 
juſttitle; fer if it be faintly, the tenant may falſify the recovery (which ſeems to be true) by the 
ttatute of 7 H. S. 4. which wills, that recoveror wbo recovers land for truſt, &e. may diſtrain and 
make av3%ry upon the tenant, as the party who ſuffered the recovery might bave done, if ng recovery 
bad ben ſuffered ; “ but recovery againſt the lord ſhall bind the tenant, and recovery againſt the te- 
nant binds the lord, and ſhall change his avowry; but in this caſe the rec overor was put in ſeiſin of 
the rent recovered by payment of 2d. by the tertenant, but the cafe of the ſtatute ſupra is, where 
the recoveror cannot obtain ſeiſin nor attornment of the tenant. Ibid. —* Br. Judgaeni, pl. 


51. 
cites 37 H. 6. 35 


(F) be ſhall have it, in reſpect of the Eſtate. 


[1. T Fran, in tail ſhall have writ of meſne againſt donor for 
equality. 12 H. 4. 9. 21 E. 3. 49. in the time of E. 1. 
Age 120.] 

2. Feme tenart in dower ſhall have a writ of meſne again thbe 
heir of her baron; for ſhe is attendant to him for the third part Fol. 127. 
for equality of ſervice, 28 E. 3. 95. Admitted in the time 
of E. 1. Age 119. per Berr.] 

3. The baron and feme ſhall have a writ of meſne, where th 
are ditrained for the lands of the feme. F. N. B. 136. (I). 


(G) In what Caſes the * Writ lies. See {D).— 


* Preve de 
medio, a writ 
f F upon the reverſion F the tenure it be limited that the tenant of meine ſo 


ſhall ds the fervices to the lords paramount, he ſhall not have 2 4 


writ of meſne for diſtreſt for rent by the lords paramount; be- the words 
cauſe he himſelf is bound to pay it for the meſne to the lords pa- 7 the he 
ö Ot meine, 

ramount. 49 E. 3. 10. b. 21 E. 3. 49. 22 E. 3. 3. b.] which. a. 
Unde idem A. qui medius eſt inter C. & prafatum B.——A. is meſne between C. that is the lord 
parixiount, and B. that is the tenant paravail. Co, Litt. 1co. 

: 2. If lord meſue and tenant are by equality of ſervice, if the lerd — 4 For 
aftrains the tenant for ſuch ſervices as lie in payment of money, as — 
relief or rent, he ſhall not have writ of meſne againſt his meſne; vices. Br. 
for he himſclf is bound to pay it for his meſne, 49 E. 3. 10. b.] Meſre, pl. 
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Br. xe he. 3. But otherwiſe it is if he be d, rained for homage, os other 
eie „ 7 i 15 | 4 g . a 
pern ſervices, winch cannot be done but by him who is tenant 

* K * * . 0 4 I * . > 
it the in right. 49 E. 3. 10. b. 18 E. 3. 19. b. 21 E. 3. 49. 


tenant be A 


diftrained for the ® relief of ro mefre, or for rcaſanable aid, albeit they are rather improventents ef 


fervices thr ſervices, yet tle tenant Nall have a writ of meſae; becauſe they grow by reaſon of* 
the tenu e. 2 Init, 373.—F. N. B. 136 (N.—* S. P. tho? it be only ating perional; quod rute, 


Br. Meine, pl. 14. cites it 25 agreed 28 Ii. o. o. 


— . . ' 7 ' . . ' 8 - 0 

{ 378 J (4. Sit is tho” the fenant be liniten tuen the reſervatiin 10 ds 

Fer — 5 6 " ; . +! „ „* mg 5 $7 f 2 

V. ER the fervices para nin for the meſne; for lle cannot do it for him. 
is {:14 1.0 12 ' . 7 

— * 8 2 ; 2 2 s * p 22 * * 2. 
u 21 E. 3. 49. 49 E. 3. 10. b. Dubitatur, 22 L. 3. 3. b.] 

N et and 

tenant, and the m-ſne faravaile releaſs bo the tenant ts hald 2d. for all orvicer and ſacſendo ca. 
pitali domino ſ-rvitia debita, in this cate the tenant uli de ibefe ſervices for i meoſne, and as ts the 
mene tobe rejerves it, and not“ for hlimſelt; tor he ſhall not hold of both, Br. Meſne, pl. 25. 
cites 49 E. 3. 10.—-* Qrig. per ivy meſme.) 


5. P. Br. [5. But if lord tæus meſnes and tenant are by equality of ſervices, 


Mer . J. 4 G © — : 8 of — . 
56 Sa and the tenant is limited upon the retervation to do the tervices 


S. C. an Paramount for his meſne, and the hr diſſrains for rent ar 
bis mefrs Fealty, the tenant ſhall have writ of meſne againſt his meſne; 
Hall late fe 50 ! ; zie ſervices for: 2 
bor ri becauſe he is not bound to pay the ſervices for the firſt meine. 
of melzue; 49 E. 3.18. b.] | 

tor he is not 

bourd to diſcharge this meine of any ſervices, but his immediate meſne ; and V ice diver Try acne 
theſe words faciends d:riits ca} ital; jor wicint 90 um Wim. Leid P! d U 
ei meſne, and when net. 


[5. And fo each may have writ of mcine agzainf? the otllet. 
49 E. 3. 10. b.) | 
[-7. It tenant by 124. had made fe: rent before the ſiatute to bald 
by 125. that is lo fay ts pay te the jerffor 25. aud t9 the lord puri 
tau the other 104. if the feoffee be diſtraineil by the lord para- 
mount fer 127, rent he ſhall not have writ of meſne for nou- 
- acquittal of the 108. becauſe he himſelf might pay it. 30 E. 3. 4. 
adjudged. }] | 
8. If there be lord meſne and tenant, and the ine grants 4 
te tenant to acquit him againſt the lard and his heirs, and after the 
rd dies, and the feme of the lord is indoaved, he ſhall acquit 
him againft the tenant in dower. Br. Grants, pl. 147. cites 
316 Þ 
be wr? g. The plaintiff counted that he held of the defendant hy 105. AY 
3 Rep e that be is dflrained fer 65. by the lord paramount ; and the defendant 
to the 1214 ſaid that not diſtrained in his default, Clan. {for the plaintiff re- 
paramount, plyed] awe beld of the defendant who held over of one W. who held 
EO ;, over of one N. and we are diſtrained by R. lord paramount, auhort 
efterwarts there are txv5 meſnes betaween us and R. lord paramgunt; and yet if the 
I feraires meſne peravaile pays the ſervices to M. his next mejr:e to him, and M. 
7 — does nat pay 10 R. land paramount, fo that R. diſtrains the tenant pa- 
al have ravaile, there the tenant fhall have writ of meſne againſt his next 
a vrit of meſne, and as it ſeems this compelled him to take other writ 
meine. F. of meſne againſt the ſaid W. the high meſne; but per Knivet 


N. B. 1:6. en 2 . 
(j. the iſlus of the defendant is good, and then quære what remedy 


101 
5 C 


D 


Meſne. 378 


for the tenant; but Brooke ſays the law ſeems contrary to Though the 
Knivet, which ſee title Meſne in Fitzh. 35. 13 E. 3. 19. Br. 2 — 
Meſne, pl. 11. cites 39 E. 3. 19. 


are not in 


arrear, yet 
a writ of meſne lies; becauſe the tenant canngt plead riens arrear. Thid. in the notes there (a) cites 


39 E. 3.34. Contra 17 E. 3. 15. and adds fee 39 E. 3. 19. and 11 II. 4. 52. 


10. Lord, meſne and tenant ; the lord avexved upon the meſne 
Fr reaſanable aid to make his fon a knight, vhere the lord had re- 
eaſed io the meſne, & c. There the fenant cannet plead this releaſ?, but 
may pray the meſne to join to him, and upon the joinder they may plead 
the releaſe ; and if he refuſes to join, the tenant ſhall have writ 
of meſne and recover damages; tor to {uch intent is the joinder 
of the meſne to the tenant to plead ſuch pleas as the tenant can- 
not plead ; for a franger to the avowry cannot plead in bar to it. 
Br. Meſne, pl. 12. cites 39 E. 3. 34. | 

11. In replevin, it is ſaid that it the lord paramount diſtrains A. is lord, 
the tenant paravaile, and he requires the meſne to put his beafts in == _ 
pledge fer the beaſts of the tenant, and he refujes, the tenant thall P. tenant; 
have writ of meſne upon this ſpecial matter; quod conceditur 4: 4i/rains 
per tot. Cur. Br. Meſne, pl. 4. cites 7 H. 4. 18. 2. 
brings writ of meſne againſt C. aud recovers z it leems, that notwithſtanding the re- [ 37 ] 
covery againſt C. yet it B. bat no rtice of the diſtreſs, or if bis ſervices were not 79 
„ear, 4 writ of metre lies not avainſt him by C. any more than it lies againſt C. without notice, 


when his ſervices were not in ariear; for in that caſe there is no de fault in him. F. N. B. 136. (H). 
in the notes there (b) cites 7 E. 4. 18. 


12. The meſne ought to acquit the tenant again? all the lorde 
paramount. F. N. B. 135. (M) Marg. cites 18 H. 3. Meſne, 78. 
and 29 E. 3. 34. acc. 

13. If there be lord, meſne and tenant and the fenant 15 
ditrained by the lord, for which he brings a reglevin, the lord 
avs upon a frranger, the tenant may have a writ of meſne; 
yet the weſne cannot join, becauſe the avowry-is made upon 
ſtranger. F. N. B. 135. (M) Marg. cites 13 E. 4. 16. 

14, If the meſne grants to the tenant to acquit him after the tenure Ia the time 


made, Fitzherbert conceived that he ſhould have a writ of meſne. _ — 
F. N. B. 136. (H). | 


brought a 
writ of 
meſae becauſe he did not acquit him of a rent-charge demandad, having 4% deed bound him and his 
f.eirs to warrant and acquit him and it was maintainable. F. N. B. 136. (P). 


F, 5. If the meſne's beaſts are impounded for theſe of the tenant, he 
ſhall have a replevin of them, and ſo may each meſne have &c. 
And if any meſne refuſe to do ſo, the tenant ſhall have a writ of 
—_ per Cur. F. N. B. 136. (H) in the notes there (b) cites 
7H. 4. 18. | 

16. If the avozwry it abateable, or if no ſervices are due or arrear, 
yet if the meſne will not join on requeſt with the tenant, a writ of 


meſne lies; for the tenant being a ſtranger ſhall not plead in 
abatement of the avowry. Ibid, 


H) Meſne, 


379 | - _ -  Weſne. 


(II) Meſne, [at what Time the Ir it lies.] 


[ 1. I F there be an equality of tenure, ſcilicet, of homage between 

lord meſne and tenant, the tenant ſhall not have writ of 
meſne upon the of the lord paramount, before he himſelf 
bath made or tendered hemage to the meſne. 30 E. 3. 24.] 

2. If there be 749 renants, and one brings replevin upin a diſtreſs 
taten by the lord, the meſne cannot join to the plaintiff, unleſs the 
other jointenant fit joins ts the plaintiff; for the one alone does 
not hold of the meſne, but both hold of the meſne. Br. Join- 
tenants, pl. 35. cites 12 E. 4. 2. 


(H. 2) At what Time; Before Notice or not. 


Fr, Notice, I. I F the Zenant be diſtrained by the lord for fuch ſervices as the 
25 2 _ lord holds of the meſue, he ſhall have writ of meſne without 
ard Fitzh, giving notice to the meine; but i he be diſtrained for other ſer- 
Meine 2, wices than thoſe by which the tenant holds of the meſne, 
he ſhall give notice to the meſne before he ſhall have writ of 
meſne, which ſee in Old Nat. Br. in the Additions, Er. Nleſne, 


pl. 31. cites 15 H. 6. 


380 ] (H. 3) Vbat the 2 may do in Eaſe of the 
Tenant. 


Bu! Brooke 1. LRD, meſne and tenant arc; the ard diſtrain'd the te- 
ſays it ſeems nant, the meſne may take his beaſls aut of the pound, and 


him, that : 4 : 
— put his beaſts into it, in ſpite of the lord, and fhall have replevin 


3 of them, tho' his beaſts were not taken. Br. Meſne, pl. 24. t 
ta22t ne 57 7 - i | 74 
F, the cites 1 3 E. 4+ 6. | * . 
plaintifimay 78 


reply by the ſpecial matter, which is, lord, meſue and tenant, and the lord diſtrains the tenant, 
and he takes out his beaſts and does not ſend his own beait;, and of them takes replevin, qu ste 
ke ſhall conclude & Fe cepit &c. as upon fic dedit when à man brings formedon of land recovered ©t 


value witch W4s Aa”! given, Ibid. 


(I) Ps ball have the A&ion. 


E. H E only, who is tenant ts the meſue, ſhall have the writ. 
17 E. 3. 39 b.] N 
Br. Meſne, [ 2. A leſſee for life of the tenancy ſhall not have writ of meſne 
Fete where there is @ reverſion over ; for then he holds of the reverſion. 
F. 109 17 E. EO 39+ b.] 
135. , ; 
S. P.— Bot zenant in dower ſhall have writ of meſue againſt him in revevſion 3 becauſe ſhe ft 
ber fate by the [awe Wil, If 
| 3- 


- 


R 


* 


14. 


I 


count ice 


cording to his caſe. F. N. B. 136. (G) in the notes there e) cites 13 E. 3. Meſne 12. 17 E. 3» 


39. b. 

[4. If Lord, two meſnes and tenants are, and the laſt meſne pur- 
chaſes the tenancy for life, he ſhall have writ of meſne againſt the 
firſt meſne; for he continues tenant to him. 17 E. 3. 39. b.] 

5. Tenant in d:;aver ſhall have writ of meſne. Br. Meſne, 
pl. 34. cites V. N. B. and pl. 35. cites Fitzh. Age 119. in the 
time of E. 1. 

6. So of tenant in tail. Br. Meſne, pl. 32. cites Ancient Te- 4 B. 
pures. tit. Frankmarriage, and pl. 35. als. 36. cites Fitzh. Age 3“. _ 
119. in the time of E. 1. | 

7. An abbet ſued a writ of meſne by reaſon of the confirmation Where an 


made to him in frantalmoign, and it was maintainable. F. N. B. —_ nb 
139. ( ) | of religion, 
| bold his 


tenements of his lord in franka/moign, his lord is bound by the law to acquit him of every manner 
ef lervice, which any lord paramount will have or demand of him for the fame tene ments; and if 
he doth not acquit him, but ſuffereth him to be diſtrained &c. he ſhall have againſt his lord a writ 
of meſne, and ſhall recover againſt him his damages and coſts of ſuit &c, Co. Litt. 99. b. f. 141.— 
This extends to all eccleſiaſtical perſons, that hold in frankalmoign, be they /ecular or regular; for 
the 1efne cught to acquit all of them; for they be bound to make prayers tor their founder and his 
heirs, and in conſideration of thoſe prayers the under &. is 65und to pay to the chief lord all rents 
«nd ſoryices itiuing out of that land, Co. Litt. 93. b. 


(K) Againſt whom it lies. 


[ 1. T LE writ lies only againſt him, who is fenant 79 the lord 
paramount, | 
2. If the meſue grants over the meſualty to another for life, and 
tenant attorns, the writ of meſne does not lie again/? htm in the re- Fol. 128» 
verfeon for non-acquittal during the life of grantee for lie; for he = 
is the lord. 17 L. 3. 31. b.] man 
have @ writ of meſne againſt the grantee for life. F. N. B. 136. (K). 


(3. If there be a /e//te for life of a meſnolty, the remainder to | 381 
another in fee, the writ of meſne lies againſt the leſſee for non- F. N. 
acquittal, becauſe he is tenant to the lord paramount. 136. L 

4. The tenant ſhall not have writ of metne againſt the grantee 
before attornment ; and ſo note, that he holds vet of the heir of 
the grantor till attornment, and ſhall charge him with the ac- 
quittal. Br. Meſne, pl. 1. citcs 49 E. 3. 7. 

5. Writ of meſne ſhall be maintainable again}? the heir of the 
meſne, where his anceſtors have granted the ſervices of the tenant by 
fine, if the tenant has not attorned according to the fine; for he 
ſhall not be compelled to attorn without granting acquittal to 
him ; and if he grant acquittal he ſhall have writ of mcine upon 
the grant; and yet it commences after the tenure. F. N. B. 


136. (L). 
2 


4 


Lo 


(L) Fw 


Melne. 380 


[3. If leſſee for liſe be of the tenancy, the remainder in fee to br. 
another, the leſſee ſhall have writ of meſne; becauſe he is te- 5. 8 
nant to tlie meſne. 17 E. 3. 39. b.] then he mutt 
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381 Melne. 


(L) How it ſhall be brouglit. [ Actions and 
FP leading. | 


” P 1 . . 
Es A Meſne ſhall have writ of meſne 4v:2hout alleging in the 
cunt matten ſpecial, (ſcilicet) that the tenant has brought 
a writ of meſne againſt him; for the defendant may well tay 
not diſtrained in his default. 17 E. 3. 43. b. 18 E. 3. ig.] 
21 775 C2. But in this caſe when the defendant ſays nat diſlraiued in his 
* - 22 abs / Fo v8” 1777 1 755 8 . . £ „ 
cite S. 3 default, plaintiff cal Th generals Ga Zi ned — his arfault, bit 
A. o 15 diſeliſe the ſpec tal matter ; for otherwiſe it ſhall not bs 
is 1 intended to be brought for a recovery againſt him by his te- 
er, . + 4 — { 
ſrc, an! nant. 18 E. 3. 19. ] 
D. tenant. . 
A. difirains D. for ſervices ; D. &ring: a writ of meſne again C. and recover; ; C. brings a xwrit of 
meſot againſt R. art Counts ger rally ; B. pleads nt difrrained in his defauit, a'id the other replies 
centra, and the pecial matter is found utſvpra, and that the lervices of B. were in arrear, but nat 
the ſervices ot C. and it was held, firſt, That without lame ſuch ſpecial miſchief the tenant in ſei- 
vice, viz. the meine ſhall not have a writ of meſne. Secondly, That in the cafe of ſuch miſchief he 
ſhall have it, and to each mere ſoall have it againſt the other, ri it come te him in whom the dew 
Jaw? is. 39 E. 3. 34. 39 H 6.31. 7 H. 4. 18. accordant. 3dly, That there ought to be a ſpec/al 
caunt. 20 E. 3» Rleine 14.0% 2? 45a. od ſpecial replication, and that on the general iffue found, 
this matter ſhall not aid him. F. N. B. 23%. (II) in the notes there (b, cites the cales abovg- 
mentiane 4. 5 7 


3. In writ of meſne, where Aue of acquittal is levied between the 
lerd end the tenant, by wwhica the lend grants aud renders the laid 25 
the ancefior of the plaintifF in tail ſaving the reverſion, and rendring 
to him and his heirs 45. rent jor all jervices, and rendring to the 
chief laid and his heirs the ſervices due for the meſne and his heirs ; 
there the tenant ſhall have zur of meſne of the ſervices, but 
287 of the rent, unleſs he fays that he offered it to the chief 
lord, and he refuſed to receive it; quod nota by award; for 
this thing the tenant himſelf ought to pay. Br. Meſne, pl. 8. 
cies 1 49. 

4. In arif of meſne it is a good title, that you and thoſe æuheſe 
ef 1? you have, acquitted me and the: c fat &c. Br. Pre- 
ſcription, pl. 5 1. cites 31 Aff. 23. 

Ache 5. In aſſiſe, land meſne and three tenants are, the lord diſtrained 


2 Er the rent of the mejne;, the one of the tenants made reſcous; the 
* i4 ö , 


the affife lord brought affiſe againſt the mejne and him ubs made the reſcous gg 
was brought leaving gut the other, and recovered. Br. Aſſiſe, pl. 330. cities 


apainf A. 
1 31 A. 31. 


2 ard E- 
And A. . 
came aid pleaded 72 the afiſe as terant of parcel! of the terements put in view, out of which the 
rent arole, and I. ſaid that he eld jointly with A. not named. judgment of the writ, and if &. 


nul tert; and C. anſwered as tenant other parcel, and jaid that R. Is tenant of parcel of the tene- 


men's nut named, Judgment of the writ &. and if Ke. nul tort; and the plaintiff aid, that A. wat 
intire tenant of the land put in view, out of which &e. and held of him the ſame tcnements by tht 
fame re ity, and the others are named bi as din, by which &. And the aſſiſe was taken, which 
faid, that A. held intire!ly the tenement; by the ſame rent &c. And that the plaintiff was ſeiſed, and 
E:ftrained for the rent arrear in the lands, and B. made reſcous, and that B. held jointly with E. 
proutdes. and that E. was tenant of parcel prout &c. And becauie it was found that the plaintiff wat 
ſeiſed and diſſeiſed, it was awarded, that the plaintiff ſhould recover ſeiſin and da- 
U 382 | mages. And querens in miſericordia againſt the others:; and he recovered the arrear# 
1 omed «ftcr the wverdif?. Er. Aſſiſe, pl. 239. cite: 31 Af, 31. 
6, The 


i 
5 
s 


Meſne. 382 


6. The deſendant ſaid, that where the plaintiff bas eounted that he 2 by 2 
5s diſtrai ned by F. our lerd, he ſaid that he did nat hold the land of 1 


ant migh 
this J. Priſt ; and no plea by Finch. For if he holds of one al bave fd. 


holds over of F. yet the writ well lies. Br. Meſne, pl. 2. cites 4 i mate 
? ter to the 
44 E. 3. 2. | ———= 
not to the a&tion, Ibid. An by him the defendant may diſclaim in his ſeignizry. Quars. Ibid. 
Wherefore the defendant faid, that rot difirained in his default, and the plaintiſt, upon this 


plea, had judgment to recover the acguittal 3 quod nota, But it was faid that it was contrary. 
Mich. 30 E. 3. Ibid. 


7. In writ of meſne, becauſe the plaintiff held of the deſendant 
by juch ſervices Ke. of which ſervices he is ſeiſed & c. and ſaid that 
he is diflrained by the lord paranuunt in default of ihe defendant for 
h:mage & Cc. The defendant ſaid, that his father acknowledged the 


meſnalty 1 N. as that evhich he had of his gift, «uho granted and 


rendered it *5 the father again, and to AM. his feme, and to the heirs 


„FM. aud that his father died, and fo the plaintiff held of M. Judg- 
ment &c. And per Cur. it is no plca 4vithout ſaying that he at- 
tritzd to this grant; quod nota; and the reaſon ſeems to be in 
2s much as without attornment the grantee cannot avow upon 
me tenant, and by the ſame reaſon the tenant ſhall not have writ 
of meſne againſt the grantee before attornment. And ſo note, 
that he Holds yet of the hcir of the. grantor till attornment, 
and ſhall charge him with the acquittal, and yet after the fine - 
nothing can deſcend to the heir of the conuſor. Br. Meſne, 
pl. t. cites 49 E. 3. 7. 

8. A. brought a writ of error ogainſt B. here B. brought @ 
rorit of right patent againſt him in Oxon, and made proteflation to ſue 
in nature of afſife of nevel difſeiſing and made plaint of ge. rent, to 
which A. ſaid, that afſifa non, for the ſaid B. held the land of him 
40 meſne by gs. aud that this A. is lord paramount, and be tos fo 
inuch rent of Him os cf his very tenant, and demanded judgment, if 
againſt him ho is lord paramount of fo much rent aſſiſe ought to be, 
end if he demanded ether rent nul fart, &c. by which the faid B. 
demurred upon the plea, becauſe he did not give him colour, and 
prayed the aſſiſe, and the aſſiſe was awarded, and found for the 
plaintiff in the aſſiſe, by which he recovered ; and becauſe they 
awarded the. aſſiſe Twithout inquiry of the matter pleaded in bar they 
erred; and there it was agreed, that n:!withſanding the defend- 
ent in the aſſiſe tool nat the tenancy of the (ſame) rent, but ſaid of { {o 


Mruch) rent, and =wm no colour, yet the bar is good; for when 


he ſaid of fo much rent, and to any other rent pleaded nul tort, it is 
well pleaded; and alſo he cannot ſay of the ſame rent; for the 
rent in the bar was the rent which the meſne ought to pay to the 
lord, and then the meſne cannot take rent of himſelf ; and there- 


fore becauſe the aſſiſe was awarded without putting the party to 


anſwer to the bar, it is error; wherefore they awarded, that for 
this error and others the judgment be ſet aſide in all, and 
awarded that the tenant in the aſſiſe be put in the ſame plight as 
he was before the judgment, and that the other be put to purſue 
further in this Court if he will, or have a new aſſiſe at his will. 
Br. Error, pl. 30. Cites 50 E. 3. 18. 


9. It 


c anos Te. 0.» 40] 


, 
4 
5 
. 
. 


en 


3824 eme. 


9. It is ſaid in a note, that it is a good plea in writ of meſne 
for the defendant to /ay that the plaintiff has nothing in the land. 
Br. Meine, pl. 22. cites 7 H. 4. 12. 
10. The i/ſue of donee [in frank-marriage] in the fourth degree, 
ſhall not have a writ as on a frank-marriage, but as on a gift in tail. 
F. N. B. 136 (B) in the notes there (a) cites 12 H. 4. 9. 
11. Where the defendant in writ of meſne pleads to the writ, be- 
cauſe the meſnalty deſcended to him and his ſiſter who is alive, the 
| other may /ay, that after the deſcent partition was made, /© that 
D 383 J this meſnaliy awas allotted to the defendant, and well; quod nota. 
Br. Confeſs and Avoid, pl. 2. cites 3 H. 6. 42, 43- | 
F 1 36. 12. If there are three lords, meſue and tenant, and the tenant 15 
( 1 . rained for relirf f the father of the meſue, and the meſue will nit 
acc. fin to plead ti the avsaury, and the tenant brings writ of meſne, and 
For the te- the meſne pleads to the writ, that one of the lords is dead, non allo- 


* * 1 0 * . . . 
eee catur to the writ nor to the count; becauſe death of a ranger 


caxxc: adate ſhall not abate the writ nor count; for the judgment is no other 
upon forejudger, but that the tenant ſhall be attendant on the chief 
% 44m; 12rd, which may be good, notwithſtanding the death of the lord. 
if tbe meſne Br. Meſne, pl. 28. cites 10 H. 6. 26. 

Wits 0! 197 5 

te piead in avatement of the avowry. Ibid.— A. / if the lord diftrains the tenant for ſervices of toe 
nere WHICH are not due, there the tenant cannot abate the avowry if the meſue will net join to plead 
to it; quod nota, and therefore it is no plea to the writ of meſne. Br. Meſne, pl. 2. cite. 
10 H. 6. 26. 

In meſne the defindant pleaded tothe writ the death of the lerd pending the urit; and per Cur. 
if this pen be gook, it 7575 rhe ation and net te the writ ; but by the opinion of the Court it i; 
no plea. Brook makes a quare ; for if proceſs upon forejudger bad been taken, there he caxnzt be 
attendant to a dead perſon z but where ne ſuch proceſs is taken, as here, it ſeems no plea, Br. Meſne, 
pl. 9. cites 4 H. 6 28. —* Orig. (n ceo fon plea 11). —- But Hill. 21 H: 7. it was agreed per tot. 
Cur. contra, viz. that where wiit of meſne was brought, and the lord paramount died before the 
Juegment of torejudger, it ſhall abate the writ, and yet he'is not party to the action, but he ought 
9 92 pa- ty d the judgment. Kelw. $1. a. pl. 1. | 


12. And per Paſton, Strange and Cotteſmore J. if the nei 


has iſſue a ſen and a daughter and dies, and after the jen dies wich- 
cut que, there if the lord peramonnt makes avocury upon the daughter, 
as heir of her father, after difireſ, taken upon the tenant, the tenan! 
in his writ of meſne may make the daughter heir to her father, with 
mention of the fon. Ibid. 

14. In writ of meſne, the writ vas that he arquit him of th: 
ſervices «which H. demanded of him de libero tenements ſus quad tenet 
de E. in F. unde predict. E. qui medius eft inter eos eum acquiet® 
debet,; and fo by the writ he ſuppoſed that E. is meſne, and in 
the count he ſaid that H. diſtrained him after the death of J. fa- 
ther of E. for the relief of E. which does not ſuppoſe that E. is 

it ſhould meſne but by argument, and therefore ill; per Prifot. Pr. 
be 21. b. Meſne, pl. 13. cites 38 H. 6. * 12. f 
5. F. be, 15. In writ of meine, the abbot plaintiff counted that he Held 


it was heid 


that the pre- of the defendant 20 acres of land in frankalmoign, and the defendant 


 Eription was did net acquit him of the ſervices, which J. demanded againſt hin of 


— 4 „ bi; land in C. which he held of the de endant, of which the defendant 
was, That 1s rmeſne betauten thein, inaſmuch as he held the ſaid land in frankat- 


be and bis moigu, and that J. and all his anceſtors whoſe heir he is, have 
anceſter. acqu itte 


% 
3 


ticn of 
It was 
ne 2 r 


Von. 


Melne. 


&cnitted the plaintiff and his predeceſſors verſus qusſcungue homines 
time cut of mind, and that F. had diſfrain'd him for fealty 10s. rent 
ond ſuit of Court, and for relief after the death of H. father of 
E. the defendant whoſe heir he is, & /icet ſæpius requiſitus & c. he 
did not acquit him ; the defendant ſaid, that he and his anceſtors, 
10 Le beir he 1s, have nat acquitted the plaintiff and his predeceſſors 
of the ſaid ſervices modo & forma &c. and the others e contra, 
and found for the plaintiſf; and it was alleged in arreſt of judg- 
ment, that it was 7eefail in as much as he does not count of the cer- 
tainty of the tenure between E. the meine, and J. the lord para- 
mount; and alſo that the count is double, viz. the tenure in franl- 
olmoign, and the preſcription, awhere each ts good carſe of acquittal z 


and alfo that the preſcription is to acquit him verſus quoſcungque ho- 


mines, There writ of meſne does not lie, but to have acquittal again! 
him auh has tenure in thoſe lands, and no other, but againſt 
others writ of covenant lies and not writ of meſne; and the 
opinion of Priſot and ſeveral other Juſtices was, that the“ plain- 
tiff ought to ſurniiſe the tenure between the meſne and the lord para- 
mount in his count, and after they ſaw the book of Nove Narra- 
tones, which made no mention of the tenure between the meſne 
and the lord paramount, and it was of the preſcription as above, 
therefore they avoid not vary from the courſe, and of this they awarded 
the count good, and that the preſcription above is good again all the 
lords and void againſt all others; quod nota ; and fo it is found in 
this point, and of the reſt nothing 1s found, and therefore a good 
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have de- 
quitted the 
plaintiff &e. 
and did not 
fay the de- 
fendant and 
his anceſtorsy 
whoſe Heir 
he is; but 
becauſe in 
one ro!l 
thoſe words, 
(whoſe heir 
&c.) were 
written, and 
in another 
roll they 
were omits 
ted, there- 
fore it was 
amended 
per Cur. 
for it was 
miſpriſion of 
the clerk, 
and ſo ill 
it it had not 
384 ] 
beenamende 
cd; quod 
nota. Br, 
Pretcrip- 


tion, pl. 43s 


verdict. And per Choke ve count is not double ; fer he has rely'd cites 39 H. 
upyn the preſcription only, and upon this is the 1dve taken; and *3+-29:> 


, a 2 . g g * pe Court 
per Priſot the plea is not double, becauſe tenure in frankolmoign is net peld, that 
fuffcient cauſe of acquittal unleſs he ſbe aus the gift, and therefore it is the p/ainriff 
not double; for here he did not ſhew the gift; by which it was 4 


4711” the tee 


awarded that the plaintiff recover his acouittal againſt the ½ ,,7:4e 
ſaid E. &c. Br. Meſne, pl. 14. cites 28 H. 6. 6.—{lt ſhould fervices, be- 


be 39 H. 6. 29. ] — 


le lord paramount, as well as betaveen the terant and the meſre. Er. Meſne, pl. 13. cites 


38 H. 6. 12. And the ſame per Priſot codem anno, fol.'21.—Note, That the plaintiſf 


in a writ of 


meſne needs not in the count to fſbew the cor tainty of the tenure betevern the mefne ard the lord 
paramount, but to ſay genera/ly that be heide over, F. N. B. 133. (M Marge Cites 38 UI. 6. 


12 & 39H. 6, 29. 


16, Writ of meſne by an abbot againſt J. S. and counted that 
ip 211d his predeceſſors time out of mind have hi of the defendant 
end his ancgſtors in frankalmoign, and the plaintiff and hir predee 
2 rendered annually to the defend:nt and his ance/tors 1d. and 
the defendant and his anceſtors have held ever cf IV. N. by 12d. and 
fo demanded acquittal of: the 1d. by the tenure; and fer the 114. 
preſcribed that the defendant and his ancefizrs have acquitted the 
plaintiff and his predeceſſors time out of mind, and that the plaintilF 
was diſtrained for 12d. by the chief lord, and the defendant 
had not acquitted him; and the defendant traversd the preſcrip- 
tion of the 11 d. and ſo to iſive, and found for the plaintiff; and 
it was alleged in arreſt of judgment, that the declaration was double, 
me for the tenure in frankalmoign, which is an acquittal in itſelf by 
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relervition 
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nure. Ibid. 
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the law, and another the preſcription ; but becauſe the parties aver: 
at ſue vpn the one point only, viz. the preſcription, therefore the 
deubleneſy is vain by ſeveral, and b; ſome it 77 nit debe; Vor he de- 


mand ſe veral acquttances, one far the 


by c2velty in frantalmoigu, and the 11 d. by P- ci iption,* but 1t was 
who held in 


Meine, 


not admitted; and exception was not taken if he 
frankalmoign, which is trce of all other tervices, rendered 10 


of rent or not. 


17 


to hold of him by 


Þr. Meine, 16. cites. 4 E. 4. 35 
Aud per Billing, J. it f bord and tenant were defere the Jratuie 
of tenures by 12d. rent, and the tenant before the ſlatute had giver: 
1. and 8 unted ov er 1G Mt quit /. 71 6/ the I 1d. NOW 


tos had been 2 iffrained by the Jord jor the 12d. he ſhould have 
ad writ of metne, and thould demand ac quittance of the 1d. 
by the tenure, and of the 11 d. by the decd; quod non negatur 


Ibid. 


114. AN anther for the 1d. 


18. And if bowel meſne and tenant are at this day, and th: 


tenant helids by 1d. and the mejne over by PRE dad the inaſiie by 
 - grants to the r. monty rec ting the tenure Cc. ts 


7 A. 


7 


equit him of the 110, 


+» 


he ſhall have writ of meſne, and declare hos n the tenure for 16, 
and upon the eced for 11d. per Billing J. but Markham Ch. . 


contra; for he ſhall have 
covenant upon the deed for the 11 d. for this came 


writ of Mig Th ot the 1 


d. 


and 40711 7 
ter the tenn | 


Billing ſaid this was the ancient uſage, but it is contra at ch 
day, in avoiding e 6 circuity 77 ac? 3 as Wiere a man after the 
leaſe, grants to the particular tenant to hold without impeacl- 


ment of waſt. 


Ibid. 


19. Meine againſt N. fuppefeng that he vas UW "rained by and 70 
& c. in d. ei of t: ne de etidunt, aun Cl 


ef IW. 


for 1003. relief 
that i held of the defendant by k 
ſaid, that the land is cut of the jee and fetgniory 75 the 7: 
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it was argued it it- be a FOO d plea, or if he ſhall rraverſe the te— 
nure; but at laſt the plea was adjudged good „ an 


accepted. 
him or not. 


Per Littleton contra, 


d the iſfuc wa? 
Per Danby, the illuc thall be, if the land be he! 
for the iflue ſhall not be fo, 


+ *+> 3+ 


but where it is counted that he held &c. and it is not fo in the 


pl. 10. cites 9 E. 4. 27. 
20. Writ of meſne. again Ef. . inge! „ as the Plaintiff 6cid 


cf him, and he over of 7. S. aud that the Plains, Is e 0 


count, by which the ifſue fupra was accepted. 


1 S. in 65 fault of the dr fendant, and that he oug lit O ac 2 8 I1 


Sulyard demanded / Judgment of the writ ; for where the plants 
has ſup} Laſed, that le held of us, and we over of J. S. que ſay, that UW 
J. F. in fuse M. uxoris ejus, and nat other Wiſe ; ; and 
per tot. Cur. except Chocke, it is ood plea to the writ; for 
otherwiſe per Brian, the meine auf 

the one againft J. 5 only by this concluſion, and againſt J. by 
and his teme for cauſe of tcnure. 


hold S of 


232 E4-:356- 


21. Ancient demie is a good plea in a writ of meſne. F. N. B. 


136. (K.) 
deed of «cjuilta! by the tenant the defendant alleged that the lands are held of the manor of 8. 9 
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ancient demeſne, and it was not allowed, but was put to anſwer to the deed. F. N. B. 1 36. (K) 
n the notes there (d) cites 34 E. 1. Meſne 38. But ſee in a writ of meſne by tenant in deter 
againſt the Heir, who allcges that the tene ments are held of the manor of C. which is ancient de- 
meſne, and tho” it was ſaid, that ene cannot have preceſs of forejudging on proclamations in a Court 
of ancient demeſne, and that the heir cannet be dilirained there, becauſe he has only the ſervices &c. 
yet it was awarded that he thould take nothing; and it was faid, that r plea fall be Ple. ided ina 
vetit writ of right in the Lord's Curt, and that he fhall make proteſtation &c. F. N. B. 136, (K) i in 
the notes there (d) cites 28 E. 3. 45. acc. 30 E. 3. 12. per Skipw. 


22. It was agreed that where there are lord, meſne and tenant, 
the tenant may plead releaſe made to the meſne; to which Fitzher- 
bert J. agreed. Br. Relcaſes, pl. 25. cites 14 H. 8. 4. 


L. 2) Proceſs and Proceedings. See (A. 2) 


S. 1 1 
13, 14, 15. 
HE writ of meſne ought to be brought in the cunty 
avhere the lands lie, and if nibil be returned agaz; 10 the lord, 
a writ ſhall iflue to another ſheriff on a Haatum. F. N. B. 135. 
(/ in the notes there (b) cites 29 E. 3. 3. 

2. If in writ of meſne again tao the one — and the B.. Proceſs, 
ther makes default, dliſlreſs with proclamation ſhall nat iſſue againſt BY 45+ 
the other avho made default ; for the plaintiff cannst 4 recover the + Orig. is 
acquittal by the default of the ane where the other appears, and the (receive.) 
aue 2 all nat anſeuer without the other; per Thirn. and Hanke. 

But Brook makes a quzre thereof; for otherwiſe it ſeems when 
the pr ocefs is determined again phi ones for then if the other be 
convict pudgnent fhall be againſt both, the one by default and the 
ther by convictiv11, Br. Meſne, pl. 21. cites 14 Hf. 4. + 27. + Tt ſhould 

2. Ii the ſheriff returns nibil upon ſummons, and upon the attach- be (37-) 
ment, and upan the diſtreſs in writ of meſne, yet the plaintiff may 
have judgment of ferequager. aga ainſt the meſne by the flatute, as 
well es if all the Proc efs had been returned ſerved ; quod nota, in a 
quare impedit. & non negatur. Br. Meſne, pl. 29. Cites 
11 H. 6. 3. 

4. The writ may be ſued and removed out of the county at 
the ſuit of the plaintiff by a pore without cauſe, and at the 
ſuit of the defendant with cauſe ſhewn, as in a replevin. 

F. N. B. 136. (A) 
The men of Cernball claim to plead a plea in a writ of 
elne! in the county without writ, and that they had an alesuaner 
Wa in eyre. F. N. B. 136. (D). 

Tho wwrit of meſne be d. bending betawixt tho meſne and le- 
Eos paravail, yet the lord ſhall diflrain the tenaut paravail for the 
rents and ſervices, and net tarry till the worit of meſne be ended 
betwixt them, whether he ought to acquit the tenant or no. 
F. N. B. 136. (D). 

7. Tho' the /ord dies pending the writ of meſne, yet the writ C 386 
ſhall not abate, F. N. B. 136. (F).—2 Inſt. 374. Br. Meſne, Ketw. 81. 
pl. 28. cites 10 II. 6. 26. 5. P. as to the death of one of Pl. 1. con- 


the lords. 2 
* 8. The 


(L) pl. 12. 


S 5 
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pl. 8. cites 
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The proceſs 8. The proceſs in a writ of meſue is ſumment, attachment, ard 
ge Cone difiringas; and if the defendant hath not any thing in the coun» 
ſummons, ty, by which he can be diſtrained, then the plaintiff may ſur- 
attachment, miſe that he hath aſſets in another county, and pray a diſtringas 
— _—_— thither, and he ſhall have it by the ſtatute; and upon that be 
the fame ſhall be forejudged &c. if he do not appear, and the writ be 
county ſerved and returned againſt him; but that is given by the fatute; 
_— * for at the common law he ſhall not have but dittrets infinite in 
brought. Co. the ſame county where the writ was brought, and that 15 in 
1 the county where the land is; and at this day he may chooſe 
. whether he will ſue the proceſs at the common law, diſtreſs in- 
meſne may finite in the county, or the proceſs which is given by the ſta- 
ebe either tute, ſummons, attachment and the grand diſtreſs, which ſhall 
_ 3 2 have day to anfaver by ſuch times as tete counties may be Holden, in 
Jaw er upon Which the ſheriff ſhall make proclamation that he come ts anſaver tlie 


the fatate plaintiff, and if he do not come, and the writ be returned, then Le 


of Weſtm. all be forgjudged. F. N. B. 137. (A). 


2. Co. Liu. 
ICC. b. 


(M) Meſne. Judgment at what Time. 


Br. Dama- [I. 1 F the defendant in writ of meſne /aith not diſtrained in fi 
e . 1 default; the plaintiff may have judgment preſent!y for the 
4. 6. principal (ſcilicet) to recover the acquittal. 17 E. 3. 44. ad- 
Br. Meine, judged. Contra 30 E. 3. 21. b adjudged. ] 

(2. Ss if he ſaith ut difroined within his fee. 17 L. 3. 44. 

[3. In writ of meſne if defendant acknowledges the acquittal in 
ceparcenary with onther, as by conveying the meſnalty to her 
and her ſiſter; the plaintiff ſhall not have judgment againſt her; 
becauſe the acquittal ought to be by both. 3 H. 6. 43. {for the 
writ ſhall abate.) But otherwiſe it is if partition be between 


them. 3 H. 6. 43.] 


11 H. 4. 52. 


(M. 2) Judgment. Fe and of what. 


yt 1 1. 8 EE 14 E. 3. Meſne 7. A. brings a writ of meſne againſt 
gan = B. and ccunts of an acquittonce by reaſon of tenure in frank: 
Bould be almiign, and“ judgment was that he ſhould recover damages, 


4 faire of a precept went to the ſheriff quod diſtringeret B. ad acquietand, 
= „ B. dies; a ſcire facias gots again? C. the heir of B. to have ac- 
igen: Guittal, C. not acknowledging that he had the ſeigniory at the 
bal the time, or that he had any more &c. leude, that he hath nothing 0 
Plaintiff re- deſcent in fee from his father within the fame lands & e. and note, 


cer the 


acquittal. the abbzt in the ſaid recovery counted of frankaimorgn unde char- 


Br. Niete, fam &c. and therein theſe points were agreed, viz. 1ſt. That 
- by * this judgment i; <vell enough to warrant a ſcire facias for the ac 
+'S. P. ard quittal. 2d. That ns ether proceſs of execution lies againſt the heir 
erthefe are than a ſcire facias &c. 3d. That the plaintiff + need not ſbeu 
not errors. the charter whereby he deraigned the acquittal an the recovery. 


4th. When 


tecover 
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plaint 
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4th. When an acquirtal is granted for one ꝛuho is not meſue, it is Br. Meſne, 
ns cauſe to have a writ of meſne, but only of covenant, 5th. On a 6 
an acquittal which binds the anceſtor by reaſon of a tenure in + s. P. and 
frankalmoigne, frank-marriage, or a deed whereby the acquittal is che julg- 

granted, if the heir has the meſnalty, he hall be bound to the ac- — ek 
quittal by writ of meſne, f alths 5 has nothing by deſcent in fee= withſtanding 
femple from him by <vbom the acquittal commences ; but there it [ 387 J 
ſeems he may diſclaim in the meſnalty ; quære; wherefore the hes mat 
abbot had judgment &c. and affirmed in a writ of error. F. N. B. ters; but 


126. (U) in the notes there (a) cites 15 Aſſ. 9. Brook ſays 
139. (U) otes there (a) cites 15 9 HB 
of {ailure of aſſets if the acquittance was by deed of his anceſtor, Br. Meſne, pl. 15. cites 8. C. 


2. It ſeems that where there are two meſnes, oe meſue ſhall 

net recover damages againſt the other before execution. F. N. B. 

136. (H) in the notes (b) cites 20 E. 3. Meine 14. and 17 E. 3. 

44- and 18 E. 3. 19. 

3. In meſne again}t one as heir of M. his mother, who had bound 

ber and her heirs io the acquittal, the defendant ſaid, that M. after 
i9% to baron J. N. 1% suoi the plaintiff had releaſed to him and to 
his heirs all the acquittal, and that the defendant is ſon and heir to the 
faid J. N. and M. Judgment &c. and becauſe the plaintiff bound 
the defendant as heir of his mother, and he pleads a releaſe to his 
father and his heirs, and ſo it ts another acquittal, and therefore 
no bar, the plaintiff had judgment to recover the acquittal, 
and damages taxed by the Court 1008. Br, Meine, pl. 7. cites 
38 E. 3. 10. 

4+ In ſcire facias it was ſaid, that if a man confeſſes the acquit- 

tal and ſuffers the tenant to be diſtrained in his default, diftrefs fhall 
i/ue againſt him; and if he comes and it if found againſt him, he 
ſoall render damages and ſhall be forejudged ; but if he makes default 
efter diſtraining he ſhall be forejudged, but without recovery of 
damages, and this by the ſtatute, as it is ſaid there. Br. Meine, 
pl. 3. cites 46 E. 3. 31. 

5. In ſcire facias, it was agreed that a man ſhall recover da- Contra tn 
mages in writ of meſne, if he be diſtrained in default of his meſne = — 
who ought to acquit him. Br. Meſne, pl. 27. cites 50 E. 3. 23. 2 echrows 

| edged 
fine, Ibid. And yet it is agreed that i» diſtreſs upon the ſame ſcire facias a man maff * 
da nages; quod mirum, and therefore vide librum & tit. Scire Facias in eodem caſu. Ibid. Ifa 


brings a <vrit of meſne where he is not diſtrained, the writ is maintainable, but then he ſhall not 
recover damages tor the writ is brought only to recover the acquittal &c, F. N. B. 136. (E). 


6. Defendant pleaded nos diſtrained in his default, by which the S. P. 8 Reps 
plaintifF prayed judgment of the acquittal, and had judgment to Sides 
recover it immediately upon this plea; quod nota; and therefore Cafe.—He 
the plea ſhall not ſerve but zo defend the defendant from damages, ſhall have 


«it ſeems. Br, Meſne, pl, 5. cites 11 H. 4. 52. Judgment, 


but no exe. 
eution for the preſent. Hob. 39. 


7. In writ of meſne againſt tw, and the one appears, and the 
her makes default, diſtreſs with proclamation ſhall nat iſſue againſt 
Ihe other who made default ; for the plaintiff cannot recover the ace 

113 | quittal 


3 


r 
F wt 2 * 8 


8 r bed td Sr At, 


„ ee ee 


quittal by the default of the ane, where the ther appears ; and the te 

ſhall net anfever without the «ther ; per Thirn. and Hanke. But 
Brook makes a quzre thereof ; for otherwite it ſeems when the 
proceſs is determined againſt the one, for then if the other be con- 
vict, judgment ſhill be again}? beth, the one by default, and the other 
by canviction. Er. Meine, pl. 21. cites 14 H. 4. 27. 

8. In writ of meſne by the tenant, the judgment is no other 
upon the forejudger, but Mt the tenant foull be attendant on the 
chief I;rd, Br. Meſne, pl. 28. cites 10 H. 6. 20. 

9. The tenant ſhall not recover acquittal againſt the meſne, * 
nor ts the meſne bound to acquit him of more ſervices than he pays 12 
the :rd ; fo that if the lord diſtrains for more fcrvices than the 
meine ought to do to him, he is not bound to acquit the tenant, 
but of thoſe which he oupht to do to the lord, which the 
lord of right ought to have; quod nota. Br. Mieſne, pl. 14. 
cites 28 H. 6. 6. | 

10. Nota arguendo in dower it was agreed, that if in writ of 


Orig. (neſt 


tenus). 


There are 


bee ſerera? meſne the defendant pleads that nt diflrained in his default, the 


Jud gme *in 


a writ of plaintiff hall recover the acquitl al, and for the d.. Mages he ſhall be at 
[ 388 J ue &c. and fo fee that in this action there may be two pudy- 
Neige, ane ments; for of the damages {hall be other judgment after &c. 
ar ive Colne * ES 8 > Fo: 

1 Meſne, pl. 17. cites 13 L. 4. 7. 


another by 
the ature of W. 2. cap. 9. At the common law he (hall have judgment to recover his ac], 


and if he be diſtrained or damnified his damages and coſts, Co. I. itt. 100. 


11. If che meſre has paid the ſervices to the lord paramount, 
and the fenant be afterwards diſtrained for thiſi ſervices, he hall 
have a writ of meſne; but it is a queſtion, whether he ſhall re- 
cover damages in this writ, But it ſeems, he thall, becauſe the 
meſne ſhall recover damages againſt the lord, if he will put lus 

attle into the pound for the tenant, and ſuc a replevin &c. 
And yet not diſtrain'd in his default is a good pica in writ 
of meſne; and if he pays the ſerviccs, he is not diſtrain'd in 


his default, F. N. B. 136. (II). 


See (A. 2) (N) Forejudger, in what Caſes, and the Iffect 
is . 22. thereof, and judgment how. N 
and in 10.18 

2252 1. E E in the ancient tenures, tit. Frank- marriage, that tera! 


in tail ſhall have writ of meſne, but not proceſs of fore— 
judger, unleſs it be in advantage of his iſſue; quod nota. Br. 
| Meine, pl. 32. 

2. The judgment by the ſtatute of WW. 2. is a foreudger of 
the meſnalty, and that in two ſeveral caſes; one upon proce/! 
given by the ſaid ſtatute, viz. ſummons, attachment, and gras 
diſtreſs, and if he cometh not, and the writ be returned, he ſhall be 
forejudged; the other caſe is, where a fenant recovereth his a+ 
quittal in a writ of meſne, if he be nt acquitted afterwards, le 


(hall have a writ of dif{ringas ad acquictandum again the fait 
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meſne, and if he cometh not, he ſhall be forejudged by his default 

of the meſnalty; and /5 , he cometh, and it be found againfi him 

by werdift, he thall be forcudged : 5% forejudger in that cafe is 

„at given ag zinft bis heir, for that the ſtatute ſpeaketh only of tha 

meſne, amittat ſervitia de A. (le tenant) de tenementis prædictis, 

& quod omiſio prædicto F. præfat. R. (le ſcignior paramount) 

modo fit attendens & retpondens per eadem ſervitia per que T. *Forejudger 
tenuit. The faid fatrte in caſe of jforeqr:dgment dith not bind againſt ba- 
a * feine chert; and yet if ſuch judgment be given againſt a — _— 
baron and feme, it is not void, but erroneous, and to be reverſed is not "a 
in a writ of error; and fo forejudgment againſt a tenant in tail but emor; 


ſhall bind the i ue in teil in anavowry, until he reverſeth it by error. yes 1 
| x < 11 ? 


I ravo jointenants bring a writ of meine, and the one ig ſummoned have cui in 


and ſevered, the athen cannt foregudge the meſne; for he ought to be 'vita. Br. 
attendant to the lord paramount, as the meine was, and that he Meine, pl. 
cannot be atone. And ſo it is if there be ee porntenants meſnes, d E. — = 
and in a *vrit of meſne brought againf? them, one maketh default, Oid Nat. 
and the other appears, here can be un forejudger. Co. Litt. 100. Brer. 

3. Ne ferejudgment can be but when there is but one meſue be- 
tween the lord diſtraining and the tenant, becauſe the tenant 
upon the forejudgment cannot be attendant to the lord diſtrain- 


ing, in reſpect there is meſne between them, and fo the ſaid ſta- 


tute provideth for it in expreſs terms. Co. Litt. 100. b. 

4. Where there was /ord, meſne and tenant, and the meſne <vas 
arrear, and the lord difirained the tenant, and the tenant had 
Heri the rent, the lord might have refuſed ; and for this reaſon. 
proceſs of frendyer was given; quod nota. Br. Avowry, pl. 6. 
cites 2 H 6. 1. 

5. In ſorejudyer, the judgment is no other than at the Br. Meme, 
meſne ſha!l be forejndged, and that the tenant ſhall be attendant ca- Pl. 28. cites 
fitali coming. F. N. B. 136. (F) in che notes (d) cites 10 H. 6. 26. 8 
er Strange. 

6. If there be lord meſne and tenant, and the tenant holdeth 
of the meſne by fealty, and 3s. rent, and the meſne takes a wife, 
and the tenant brivgs α aorit of meine againſt the meſue, and fore- C 389 J 
judges Him, and. the meſre dies, the wife of the meine ſhall have 
draver of the rent by awhich the tenunt held, and ſhall not be attendant 
unts the tenant. Verk. 8. 3432. 

7. If there be lord, meſne and tenant, and the meſue holds by 
#icrity, and the erat in a writ of meſne doth ferefudge the 
meſne;z in this cafe the meſnalty is extinct, and the renert hall be 
anſewerable to the lend de eifdem ſervitits & conſuettudinibus qua Prius 
facere debuit pradiftus medius; and in this cate the tenant thall hold 
by priority; for 1ſt. he ſhall hold per antiquius feoffamentum ; 
2d. the meine in ſuppoſition of law was ſaid to hold the land; 
zd. the ſtatute of W. 2. that gives the forejudger, provideth 
that he ſhall hold by the ſame ſervices and cuſtoms, and in ſuch 
lort, as it may be done ſine præjudicio alterius, and this ſhould 
be to the prejudice of the lord by priority, if he ſhould loſe that 


benefit. 2 Inſt. 392. | 
114 (O) Lord, 


o 
(O) Lord, Meſne and Tenant. Actions by one i 
againſt the other. In what Caſes there muſt be J 
a Temder. 
h 
Be. Meſae. 7 . , pes - 8 5 
„ I N replevin H. P. avou d, becauſe G. N. beld of him taboo mas 
e. nor by fealty and four marks rent, of which ſervices & c. aud 
that the manors are of the value for 280l. and fer 141. for aid to 
make his eldęſt ſon a łnight, who is above 15, years, he avow'd upon 
G. IV. as upen his very tenant, and well, tho' he had not writ to I 
levy it; for he may levy it by diſtreſs; and the plaintiff who was 
tertenant, and held of G. W. and G. W. over of H. P. th: 1 
avawant c. peaded releaſe made by the lord to the meſrie of all ſer- a 
vices, actions, and demands, except fealty and firr marks rent; 0 
judgment if he may avow for aid. And it was held, that the b 
plaintiff cannot plead the plea; for he is a franger ts the reloaje, 7 
and a itranger to the aviwwry ;z and that he cannot plead any plea d 
but hors de ſon ice, or a thing which tantamounts; nor can he 0 


plead riens arrear; but ought to have required the meſne to hav 

foiued with him in anſwer. And they two might have joined in 

tis plea, and if he would not, then the tenant might have had ( 
writ of meine againſt him, and recovered damages; for 7 this 

efject is the joincer of the meſne to plead ſuch plea as the tenant cannit 
plead; and afterwards the meine made his attorney to join to 
the plaintiff; quod nota bene. Br. Avowry, pl. 75. cites 
39 E. 3. 34. 

2. It ed mefne and tenant are, and the lord diftrains, the plain- Pp 
tif brings replevin, and the lord avis upon the meſne, awho joins * 
te the tenant gratis, this is weil; for ſummons ad auxilian- P 
dum does not lie; for it is upon fee ſimple. Br. Joinder in 
Action, pl. 64. cites 7 E. 4. 19. | 7 

3. Repl-vin by T. againit K. who made conuſance as bailiff if : 
C. by tenure of nine houſes by certain ſervices &c. held of C. his 
maſter by M. and avowed upon M. who was inne, upon which 50 
came this fame meſne and /aid that the plaintiff Veld one of the faid ky 
houſes of him by 26s. and fo he is meſne between them, and 
prayea that he might be admitted to join with the plaintiff; > 
the beſt opinion was, that he may join to diſcharge him in writ 
ef meine, tho' the plaintiff did not pray it, and tho' they did 
not agree in the quantity of the nine houſes, and tho? he did not 


ſhew meſnalty to be of the whole; for per Littleton, there is J 
meſnalty for this parcel. But Brian J. contra. And per Jenny, 2 
the joinder is good to plead to the avowry, or in abatement &c. 
Br. Joinder in Action, pl. 69. cites 12 E. 4. 16. : a 
4. The jander is not only to diſclaim, but ic to plead ſuch 1 
4 pleus in bar, and in abatemerit of the avowry, as the plaintiff 9 
A who is a ſtranger cannot plead. Ibid. - 
11 


5. I 


r 


* 


and one of the tenants brings replevin ; and the lord a vous upon the 
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5. It was agreed, that if there are lord meſne and tuo tenants Se if thers 
lord, two 


52 _ meſnes, and 
meſne, the other ought to join to the plaintiff, fo that the meſne may «, — 


join to them two; for he cannot join to the one alone. Br. and the lord 


Joinder in Action, pl. 67. cites 21 E. 4.2, 22 


5 ; amounts 
he with all the meſnes paravail ought to join for miſchief of the tenant; for otherwiſe the meſas 
paramount alone cannot join to the tenant alone; for there is no privity between them, Ibid. 


(P) Replications, 


1. 1 N meſne the plaintiff counted how he held of the defendant, and 
is diftrained in his default, and the defendant ſaid that the 
meſnalty deſcended to her and to one M. as to tavo fiflers and one heir 
auh is in full life, judgment of the writ ; and a good plea by the 
opinion of the Court; for he ought to have the action againſt 
both; by which the plaintiff ſhewed how partition was made be- 
teucen the defendant and her ſiſter, and this meſnalty allotted to the 
d-fendant &c. and a good replication. Br. Replication, pl. 2. 
cites 3 H. 6. 42. | 


(Q) fond Meſne and Tenant. Inter /e. IP here 
the one purchaſes of the other. 


I. W HE RE there is /ord, meſue, and tenant, and the lord 
d:Rrains fer jervice of the meſue, the tenant in aſſiſe may 
plead riens arrear ; contra to the avowry in replevin; quod guere 
of Riens Arrear in Aſſiſe; for it is not clear there. Br. Avowry, 
pl. 85. cites 27 Afl. 51. 
2. In a writ of metne, if the defendant acknowledges the ace 
quittal, the plaintiff may diſirain him tor not acquitting him. Br. 
Fines, pl. 45. cites 38 E. 3. 33. 
3. Lord, meſne, and tenant ; the /ord diſtrains the tenant, the 
= may put his beaſts in the pound for them and bring replevin, 
which ſhall be general; for there is no other form of the writ as 
it is faid elſewhere; and if the defendant ſays that he did not 
Stake, or that the property was in a ſtranger and not in the plain- 
tiff, then the plaintiff may ſheww the ſpecial matter by replication and 
maintain the writ. Br. General Brief, pl. 18. cites 7 H. 4. 18. 
4. If twenty meſnes are between the tenant and the lord paramount, 
yet the meſne next paramount holds the land of the lord para- 
mount by rent; per Hill. Br. Intruſion, pl. 8. cites 11 H. 4. 82. 
5. If lord, meſne, and tenant be, and tenant holds of the 3 Le. 267. 
meſne by 108. and the meſne holds by 1 d. now if the lord pa- Anon 3-3. 
32 Eliz, in 
ramount purchaſes the tenancy, the meſne ſhall have the overplus che Court of 
of the rent as a rent-ſeck, and may diſtrain for it; becauſe the Wars, 
rent was rent-ſervice before, and the nature of the rent 1s 


not changed by the act of the meſne. Kelw. 104. pl. 11. Caſus 
ucerti temporis. 
(R) How 


391 Melne. 


(R) Hav the Meſne ſhall be f2id to bald. By Com- 


mon Law or Cuſtom. 


® And ſhall 1. HERE there 1s brit, mene, and tenant 111 grawelenid, 
not be in- - / - 3 * > 4 7. J 2 » * 5 5 © , 4 
e the rent and fe? vices of the nieſne may be held at commyun 


the nau Jaz, unleſs it be ſpecially fhewn that the rent is of the nature 
of the land, of the land; quod nota, and quære. Br. Rents, pl. 6. cites 


unleſs it de M. 20. E. 2 
ſpecially F 


. 


ſhewn; quod nota. . Br. Cuſtoms, pl. 24. cites M. 3 E. 3. but it ſhould be M. 30 E. 3. accord- 


ing to Br. Rents, pl. 6. 


See (A. 2 708) Extinguiſhment of Meſnalty. 


S. 8, 9. & 

In not. 

Co. lat. 1. IF there be lord, meſne, and tenant, and the meſue grant; 

the mejnait; ts ane jor term of life, and after the /ord releaſes 
ts the tenant e the land all the right which he has in the land, there 
the mejnalry ig exlinf? ; for the ſervices which the mefac has ſhall 
be in reſpect of the ſervices which he does over to the chief 
lord; yet the tenant for life thall have the ſervices for his lite ; 
quzre inde; and ſo tee releaſe between the lord and the tenant 
extinguithes the meſnalty; but it ſeems, that if there be any 
ſurplus he hall have it Per Babb. Ch. J. Br. Relcaſcs, pl. 20. 
cites 8 H. 6. 242. 

2. If there be lord, meſne, and tenant, and the meſue is at- 
tatnied o, felony, the lord paramount ſhall have the meſnalty 
preſently. 2 Inſt. 37. 

3. The King, lord, meſue in capite, and tenant paravail in 
Hicage; the miſue granted the meſnalty t5 the uſe of himſelf jor life, 
remainder to the uſe / nant paravail in tail. The queſtion 
was, if the meſnalty be ſuſpended during the life of the meſne 
by force of this remainder in tail? Refolved, that a remainder 
in tail, or for life expectant upon eſtate for life, or in tail, will 
never ſuſpend a meinalty, feigniory, rent &. for tho' the re- 
mainder veils immediately, yet this cannot tuſpend the preſent 
franktenement of the rent during the life of the firſt tenant for 
life; becauſe the tenant for life is tenant to the land, or ts him in res 
verſion, ſo Img as he lives, and he fhall de the ſervices, ond the 

* This point augory hall be made upon him ; for he is the very tenant by the 
In * manner, and during his life the heir of him in remainder in tail 
Court. Vent. ſhall not be in ward; and as ſeigniory, rent &c. * cannot 
277. Mich. be ſuſpended in part, and in eſſi for part in reſpect of the land out 


+7 Care of which it is iſſuing, ſo cannot ſeigniory, rent &c. be. iſpendel 
Caſe of in remainder and in effe for a particular part in paſſaſſan ; for then 
Hodgkins would enſue fractions of eſtates, and particular eſtates would be 
wh 8 created without donors or leſſors againſt the maxims of Jaw. 
0164, O Rep. 134. Mich. gJac. in the Court of Wards. Aſcough's Caſe. 


4. But if the meine grants his meſnalty 7 oe for life or iu 1 
| tlie 


- 


elne. ggelne Profits. 


the remainder to tenant paravail in fee, there the meſnalty is ex- 
tint ; becauſe he has as high an eſtate in the inheritance of the meſ= 
naity as he had in the tenancy, and there is no pglſibility of reviving 
the meſnalty; and in the ſame caſe the meſnalty is not extinct 
for the inheritance and in eſſe for the particular eſtate for life or 
in tail in poſſeſſion, but by the remainder in fee is extinct in 
toto; ſor otherwiſe there would be this abſurdity, viz. that there 
would be a fee ſimple of the tenancy paravail, and alſo a fee 
ſimple of the ſeigniory paramount, and an eitate for life only, or 
in tail of the meſnalty, and ſo a tenancy in fee ſimple ſhould be 
held of a meſnalty for life, or in tail only, and a ſeigniory in fee 
ſhould be iſſuing out of a meſnalty for life or in tail only, which 
is impoſſible and cannot any ways be. 9 Rep. 134. b. 135. a. in 
Aſcough's Caſe, and cites 3 H. 6. 1. and 15 E. 4. 12. 

5. If the tenant infeoff the lord paramount and his auiſ and their 
heirs, this is only a ſuſpenſion of the meſnalty; for if the wife 
ſurvives, both meſnalty and ſeigniory are reviv'd. Co. Litt. 152. b. 


Meſne Profits. 


(A) Ve foall have them ; being claimed by ſeveral. 


1. ANDS are extended an a flatute flaple, yet the conuſee is 
not in poſſeſſion before he has received them; for he may 

pray that they be delivered to the appraiſors, according to the 
ſtatute of Adlon Burnell. The queſtion is, who ſhall have the 
rent, whether the Conufor, the Conuſee, or the Queen? The writ 
is Cape in manum nyIram, fo that the lands are in the Queen's 
Hands. "This is like to the caſe of diſceit, where he ſhall not have 
the meſne iſſues ; ſo as it ſeemed to the Court that the conuſee 
ſhould not have them, but they did not ſay expreſsly who ſhould 
have them. Goldſb. 108. pl. 14. Mich. 30 & 31 Eliz. Anon. 

2. In cafe of a fee fmple, where the uncle enters before the birth 
of a child, that after-born child is not intitled to the meſne 
profits. Arg. 10 Mod. 414. Trin. 4 Geo. 1. B. R. 

3. In caſe of a divorce in the Spiritual Court a vinculo matri- 
moni, the huſband is not anſwerable for the meſne profits of his 
wife's gate. Arg 10 Mod. 414. 


(B) From 
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(B) F rom what Time. 


1. N and A. his feme ſeiſed in fee leaſed to V. for 17 years and te 
* his heirs, and V. died within the term, and P. his heir 
entred, and levied a fine to M. and retoct to him and K. his feme in 
fee, and P. died; then N. died; and A. durſt nat approach in the life 
cf PF. and now ſhe offered to enter, and K. diſturbed her, and 
ſhe brought aſſiſe againſt K. and recovered damages from the 
time of the diſturbance, and not before; for K. was covert, and 
was not a diſſeiſor till the diſturbance, for before that P. was a 
diſſeiſor only. Br. Damages, pl. 95. cites 11 Aff. 21. 
& it ſeem 2. In deb; per Catisby, if I enfenf a feme covert, and after 
GE mordans the baron diſagrees, the feoffment is void; per Brian, I agree to 
recovers the it, for the feoſtment was never good without the agreement of 
hard azainit the baron; quære of this opinion, for Brooke ſays it ſeems to him 
the baron to be gad till the baren diſagrees, and quære, what relation the 
and feme by © PE & | 8 1 
judgment diſagreement ſhall have? for it ſeems that the profits taken moſue 
before ive between the diſagreement and the livery ſhall not be rendered to the 
1 feoffor; and quære if a precipe quad reddat had been brought 
ron; for if againſt the baron and feme after the livery, and after the baron 
medemand- diſagreed pending the writ, it ſeems clearly that the writ Hall 
bier the abate, and yet the meſne profits may be juſtified ;, for this is executed. 


Efagree-- Br. Feoffment de terre, pl. 36. cites 1 H. 7. 16, 
ent, there 
u i; executed alſo; quod nota, Br. Feoffment de terre, pl. 36. cites 1 H. 7. 16. 


= | 393] 3. Inralment cannot relate to the meſne profits ; per Man- 


wood Ch. B. Lane 65. Trin. 7 Jac. Sir Edward Dimock's Caſe. 
22 he 4 Relief was for meſne profits ſince the time of the bill. 
— ee. Chan. Rep. 48. 16 Car. 1. Dean v. Wade. 
ad; tho” 2 | 
2 long time ſince, and tho” omitted in a former decree. 2 Chan, Rep. 259. 34 Car. 2. Coventry 
v. Hall, als. Frederick v. Thynn. 


5. Note, if one recovers and has judgment in ejeAment accord- 
ing to the uſual practice by confeſſing leaſe entry and oufter &c. it 


was made a doubt by the Court if upon ſuch confeſſion lefieq 


may have treſpaſs for the meſne profits from the time of the entry 
confeſſed; for it ſeems that it is apple between the partics to ſay 
that he did not enter; tamen quære; becauſe this confeſſion is 
taken to be to a ſpecial purpoſe only. Sid. 210. pl. 7. Trin. 
16 Car. 2. B. R. Anon, 

6. A. being poſſeſſed of a term only as a tru/lee, entred as in 
bis con right, and being diſturbed brought ejectment and got 
judgment, whereupon the ceſty que truſt brought a bill to be re- 
heved ; A. denied the truſt, but it was decreed againſt him, and 
that the judgment in cjectmeut, or any other | 
an action for meſne profits (if any ſuch there was) ſhould be 


vacated in the record thereof; but the deſcudant A. not to give 
10 


udgment obtained in 
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the plaintiff any account of the profits received out of the pre- 
miſſes, unleſs he refuſe to deliver up the poſſeſhon, nor then 
reither, but only for the profits received after ſuch refuſal. Fin. 
R. 373. Trin. 30 Car. 2. Hodgkinſon v. Moor. 

7. The recovery of the meine profits is from the time of the —— 
action brought; and * without an S entry, there can be kite, " 
no recovery of the profits; per Cur. 6 Mod. 222. Mich. 3 Ann. 39. that 


| treſpaſs lier 
B. R. Anon. ogy 


 meſne profits, tho" the diſſeiſee did not enter; but that in pleading he muſt allege re-eatry but it 


Hall not be traverſed &c, quod nemo negavit. 


8. On appeal from the Rolls the queſtion was, if the plaintiff 
was intitled to relief for meſne profits received by the defendant 
whilſt a cauſe was pending in this Court, and the defendants 
had an injunction? Per Ld. Wright, he is not intitled but from 
the time of his entry; if the plaintiff entered he might recover at 
law; the injunction did not prevent an entry; and diſmiſſed the 
bill. 2 Vern. 319. Mich. 1705. Tilly and Ux. v. Bridger. 

9. In caſe of a breach of a condition ſubſequent to the veſting of G. Eqv. 
the eſtate in the defendants Lord Harcourt decreed a re-convey- 43: 5 C- 
ance and an account of the rents and profits only from the time of 
the non-performance, or refuſal. Ch. Prec. 387. Paſch. 1714. 

Hunt v. Hunt. 

10. Where no entry is made in the life cf the pernour by the Cefti yay 
perſon intitled to the meſne profits, equity will not relieve for e ont, 
them unleſs in caſe of a fruit, or an infant; per Ld. Cowper. continues 


2 Vern. 724. Mich. 1716. Hutton v. Simpſon. 2 
Neil Der 

ner the lefſer knowing that the leaſe was determined; per Lord Macclesfield, where one has title 
of entry and neg/efts to enter, but ſlee ps upon it for ſeveral years, as he has no remedy in law fo nei- 
ther has he in equity, becauſe of his own negligence, and this Court will not make the tenant in 
poſſeiſion ſo holding over to be but a bailiff or ſteward, whether he will or not; but in the principal 
caſe there having been 2 daughters of the ſame name, and ſo, tho“ the nominee had been dead long 
betore, yet the other of the ſame name being liviag, by which the leſſor's miſtake was occafionedg 
and therefore he decreed an account for the meſne profits from the expiration of the leaſe; and ſo it 
would be where any fraud to conceal the title from the leſſer had been uſed, or in caſe of an “ infazts 
dut otherwiſe generally where the party Sas no remedy at law be ſhall have no relief in equity for 
the meſne profits but from the time of the entry made, Ch. Prec. 516. Paſch. 1719. Duke of 
Eolton v. Deane, 

If A. enters en the lands of B. an infant, B. when of age Hal by bill in equity recover the pro- 
fits from the time of the firſt eniry ; becauſe where one enters upon an infant he is chargeable as bailiff 
or guardian, and no laches ſhall be imputed to the infant; and therefore it will be conſtrued as if B. 
entered as ſoon as his right accrued : admitted, Arg. 2 Wms's Rep. (64 5.) Mich. 1731. in Caſe 
ef Bennet v. Whitehead. 


11. A. having a term for years granted to him of lands de- [ 394 J 
viſed the ſame to C. his younger Pn and died; C. entered on 
part of the lands, and the other part was in the poſſeſſion of 
J. S. who pretended - it was his inheritance ; C. brought his bill 
againſt J. 8. for the meſne profits of that part of the premiſſes in 
his poſleſſion, and it appearing that the defendant had concealed a 
counter-part of a leaſe of the ſame lands executed by himſelf, and 
which made out the plaintiff's title, Lord C. King decreed the de- 
fendant to account for the rents and profits from the time of the 
teltator, at which time C's title accrued. 2 Wms's Rep. (644. 
Mich. 1731. Bennet v. Whitchead. | 

(C) Action 
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oO (C) Action for them. Who ſhall have Action, 
4.5. and at what Time; after the Eſtate determined. 


S. C. cited 1. HER E judgment is reverſed by error & c. he who reverſe 


1 Coke. 1 the judgment hl nat have action for the miſue profits, nor 


II. R. 61. . . 
in Caſe of for the meſne occupation. Br. Relation, pl. 44. cites 4 H. 7. 10. 


Grange v, per Keble. | 
Howlett. 2. If incumbent be removed in guare impedit, the plaintiff ſhall 


not have the meſne profits; per Coke. Roll. R. 61. Mich. 
12 Jac. B. R. Grange v. Howlett. 

3. Tenant pur auter vie is diſſeiſed; if c que vie dies, he ſhall 
have treſpaſs for the meſne profits, becauſe he cannot enter by 
the act of God, Arg. Roll. R. 147. Hill. 12 Jac. B. R.—Other- 
wiſe he muſt enter before he can bring his action; per Coke Ch.. 


- 3 Buls. 25. 
See Eject- 4. 16 & 17 Car. 2. cap. 8. /. 3, 4. Execution ſball not be flayed 
AE by writ of error upon any judgment after verdict in dower, ejectiaue 
en unleſs the plaintiff in ſuch writ become bound to the de— 


tendant in ſuch a ſum as the Court 4% whim the writ is directed 
ſhall think fit, that if the judgment be affirmed, ar the avrit diſcin- 
tinued in his default, or he be nonſuit, he «vill pay ſuch damages und 
ſums of money (ts aſcertain which a writ of inquiry all iſſue t9 in- 
quire of the _ profits and damages by waſte done after the fri 
judgement ) as ſhall be awarded and colts of ſuit. 

5. Where there is a recovery in ejectment and an actian for the 
meſne proſits is brought in the name of the plaintiff in the ejectment; 
there the plaintiff needs in this caſe only to give the recovery in the 
ejectment in evidence, and to prove the lands to be the ſame land: 
recovered ; but if the action of treſpaſs for the meſne profits be 
brought in the lefſer's name (as it may be), there the defendani 
may give his title in evidence, if he have any, and put the plain- 
tiſf to try the matter over again. 2 L. P. R. 600, 601. 

6. An ejectment as it is in common practice, is but a feigned 
action, to which the Jer of the plaintiff who is the principal 
perſon is not a party, and therefore he cannst maintain an action 

fer the meſne profits, without an actual entry, but the leſſee may. 
Per Cur. Skin. 424. Paſch. G W. & M. B. R. Andrew New 
port's Caſe. 

7. Treſpaſs will lie for meſne profits after recovery in eject ment, 
tho? writ of error is pending. 12 Mod. 138. Mich. 9 W. 3- 


Donford v. Ellys. 


(D) What Action lies for them. 


1. 1 N aſſiſe it was found that the plaintiff auithin age iar ſeiſed 
and difſeiſed and came to the land and put in his foot, but tab 19 


preſit, and the other ouſted him, and yet he ſhall recover — 
| AT | rom. 
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from the firſt diſſcin; and therefore it ſeems that he was not 
remitted by his entry; for then he ought to recover his fir/ d. 
mages in treſpoſs. Br. Damages, pl. 159. cites 26 Aff. 42. 

2. 11 H. 6. cap. 3. As weil other actions as an afſiſe ſhall be | 395 J 
mainte:nable againſt pernor of rhe profits. | 

3. Account hes not againſt hater or intruder ; becauſe they 
pretend to be owners; per Dyer. Ow. 84. Mich. 14 & 15 Eliz. 
in Cafe of Tottenham v. Beddingfield. 

4. Upon a recovery of lands iz an action of treſpaſs and ęject- 


ment, the plaintiff may afterwards bring an action of treſpaſs 


againſt the defendant for the meſne profits of the land: fo it 
was held in the caſe of WIL xf v. HoLDpex. Trin. 1652. B. S. 
The meſne profits are ſuch profits of the land as did grow due be- 
h the time of the demiſe luid in the declaration, and the time of 
the recovery, but more he ſha!l not recover; for if he be more 
damniſied, it was his own fault that he brought his action no 


ſooner, 2 L. P. R. 596. 


(E) hat other Remedy may be had for them, and 
how. And what muſt be done to iatitle the 
Party. 


1. IT was held, that where a man would recover the meſne 
profits in an action of treſpaſs, he mult prove entry ints every 

parcel, and not into one part in the name of all. Clayt. 35. 
11 Car. Gledel's Cafe. | 

2. If a man is put to eled719n to proceed at laau or in equity, if the * . 
bill be for land, and to have an account of the meſne profits, he the poſleiion 
may elect to proceed in an ejectment at /av for the paſſeſſian, and of lands 
in equity on the account. Pecaule at law he can recover damages _—_ 2 
for the meſne prolits, from the time only of the entry laid in the e oe 
vecluration, Vern. 105. Mich. 1682. Anon. titled to re + 
cover da- 
mages at law for the time the poſſeſſion was detained from him, after ſuch entry he ſhall not turn 
wat action at law into a ſuit in equity, and bring a bill fer an account of the preits, except in caſe 
: an infant or ſome other very particular circumſtances; per Ly. Wrigut Ch. Prec. 2 $3. Palcii. 
i705, Tilly v. Bridges. | 


„ 3. After a decree for enjornent it is proper to exhibit a b1// for the 
meine profits. 2 Ch. Caſcs. 72. Mich. 33 Car. 2. Coventry v. 
ilinne.—lbid. 134. Hill. 34 & 35 Car. 2. Coventry v. Hall. 

4. An infant brought a bill againſt an intrudor for an account 
ol profits. The Ld. Keeper North obſerved, that Littleton 
tays, if a man intrudes upon an infant, he ſhall receive the profits 
but as guardian, and the infant ſhall have an account againſt him 
in this Court, as againſt a guardian; but to that it was anſwered, 
that in this caſe a verdi@ had paſſed againſt the infant, and that 
binds his right as to an account of profits, and that the poſſehon 
was recovered in the life-time of the infant's father; and in tuch 
cate /atches would run upon an infant; and beſides the plaintiff 

| Was 


— — — 


/// /// / INT LOR 
- 2 V 0 a . A A — 5 


_ 18 


* 3 ou n 
» y 


395 Wefne Profits, 


was not proper for an account here, until he had firſt recovered 
at law. But the Court retained the bill and directed there ſhould 
be a trial in ejectment at the King's Bench bar next Term. 
Hill. 1684. 1 Vern. 295, 296. E. of Newburgh v. Bickerſtaffe. 

5. Motion to ſet aſide a verdict recovered in an action for the 
meſne profits after a recovery in ejectment ſnewing that the de- 
fendant in the ejectment had brought another ejectment ſince 
and recover'd, ſo that the firit recovery was d:/afrrmed, and 
therefore there ought to have been no recovery for the meſne 
profits. But the motion was denied by the whole Court. 
2 Vent. 72. Mich. 1 W. & M. C. B. Anon. 

6. A delivery of a declaration in ejectment is a ſuſhcient entry 
for recovery of meine profits, becauſe the party 1s eſtopped by the 
verdict, but it is not an eviction in law, ſo as to be given in 
evidence to bar a demand for rent. Cumb. 453. Trin. 9 W. z. 
B. R. Bell v. Clarke. 

D 296 ] 7. The recovery of the meſne profits is from the time of the 


* Br. Tres action brought; and * without an actual entry, there can be no 


paſs.pl-137- recovery of the profits; per Cur. 6 Mod. 222. Mich. 3 Ann, 


cites 9 E. 4. 
39. = B. R. Anon. 


ereſpaſs lies | 
for the meſne profits, tho? the difſeiſee did not enter. But that in pleading he muſt allege re-entry, 
but it ſhall net be traverſed &c. quod nemo negavit. 


8. On a judgment in cjecẽ ment againſt the tenant in poſſeſſion 
the plaintiff will have his coſts, and be intitled to an action, to 
recover the value of the meſne profits in damages, which he can 
never recover by a judgment againſt the caſual ejector. Arg. 
8 Mod. 118. Hill. 9 Geo. Smith v. Jones. 


(F) Account for them. Who ſhall have it. 


1.1 F I am diſſeiſed of a manor, and my tenants pay their rent 
to the diſſciſor, and after I re-enter, I ſhall not have the ren: 
again of my tenants which they paid to my difieiſor, but the di- 
ſeiſor ſhall anſwer for all in treſpaſs or alliſe &c. per Brian Ch. ]. 
Kelw. 2.12 H. 7 
2. Deviſee entered and held the land ſor 20 years, and after- 
wards the devije wwas adjudged void. He to whom the land g- 
ſcended brought action of account againſt the deviſee but d- 
judged that the action did not lie; per Manwood J. 3 Le. 24. 
Mich. 15 Fliz. C. B. cites it as the Caſe of Monox.— O. 84. 
S. C. cited per Man wood. | 
3. If an attaiuder be reverſed by act of parliament, the patente 
ſhall not anſwer for meſne profits; otherwiſe if rever/ed by writ 
of error; per Holt Ch. J. Cumb. 424. cites 3 H. 7. — 8. P. pet 
Twiſden J. Vent. 176. 


(G) Account 
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4 

d | 8 

8 'G) Account. Where the Heir ſhall account for 
them. 

ie 

8 I. ON ca-heir entring and avciding the tenant's leaf» ſhall an- 

＋ ſwer the moiety of the profits to the other co-heir. Chan. 

* Rep. 49. 16 Car. 1. Drury v. Drury. | 

by 2. A. made a leaſe for years of a houfe, and then convey'd it 


to J. S. and dies. J. S. being beyond ſea, the conveyance was 
turnt in the fire of London, and thereupon e heir of A. enters 
and receives the rents. But the deed of ſettlement being found 
by verdict, the heir during the leaſe was only as a bailiff and 
receiver, and decreed to account. Fin. R. 285. Lill. 29 Car. 2. 
Liſter v. Liſter. | : 

3. A defeAive conveyance made to a younger child without any 
conſideration of money, and not in purſuance of any marriage 
agrcement, or for any valuable conſideration, was decreed to — 
made good, and that the Heir ſhall anſwer the meſne profits 
taken by him. 2 Chan. Caſes 134. Hill. 34 & 35 Car. 2. Co- 
ventry v. Hall. 

4. Where an Heir at law was diſinberited upon a nice conſtruction 
of the words, by which an eſtate tail was limited to his mother, 
but ſhe dying in the life of teſtator her heir could not take, tho? 
the teſtator Fully intended he ſhould Ld. Cowper would not de- 
cree him to account for the rents and profits, there being no in- 
fant in the caſe, but left the plaintiff to his remedy at law 
by entry and ejectment. Ch. Prec. 453. Mich. 1716. Sympſon 
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x. Hornſby. 

(H) What Things ſhall be recovered as, or in lieu C 397 } 
rent See Emble- 
rent of the Meſne Pr oſits. ments. 

2 dil ;Þ | 

h.]. . IF difeiſee re-enters into the manor, he Hall have the ward 3 8 
which happened in the time of the difſeiſor, and preſentment of 1. &S.ag 

after⸗ « church in like manner. Br. Chattels, pl. 8. cites 2 H. 7. 1, 2. 8. C. 


- Where an order was made, and that J. S. ſhould have the 
xt Au- neine profits and iſſues of ſuch lands, the ſame is not to be in- 
e. 24. ended that the party ſhall have the crop growing by the manurance 
v. 34. WF anther, but the value of the land as it might be leaſed. And 

lo it is where the ſheriſf returns iſſues &c. for the corn there 
atentet ¶ row ing may be of the value of 401. where the land is but of the 
, T eue of 1@/, 3 Le. 174. Mich. 29 Eliz. Blunt v. Ward, 
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for the time that his wife did occupy the land, he ſhall anſwer 
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(1) Reccvefadle againſi whom, and in what Caſes, 


1. 1 F a feme covert be enfeefed of land her hy/band being beyond 
the bt, and he returns, and will not ſuffer his wife to take 
e prefits of the land, nor to continue ſeiſin of the fame land, 
but cauſeth her utterly to relinquiſh and refuſe the ſeiſin and bc- 
cupation of the land, and he himſelf utterly refuſes to occup 
the land, now by this means he ſhall diſcharge himſelf the da. 
mages from the time that his wife and he did refuſe the occupa. 
tion of the land in a writ of entry in the Per brought againſt him 
and his wife, in caſe the feoffor of his wife was a diſſeiſor. But 


damages; tamen quzre &c. Perk. 1. 44. 0 
2. Where land is % by a ſcire facias without warning ths fe. 
ant, he ſhall be reſtored to the land and the mefne profits, c 


Jenk. 122. pl. 45. 


3. If extent be avoided d audita guerela, the conuſee muſt ac- 
count for meſne profits; per Holt, 12 Mod. 358. Mich. 13 W. z. A 


in Caſe of Pullen v. Purbeck. 


4. If one tenant in common brings ejectment againſt the alle, 


there can no meſne profits be recovered. 12 Mod. 657. Hill 


(K) Pleadings. And what Evidence muſt be given 


| ſhall be given in evidence hut the value of the profits, and nt ti! 


t. IN pleading, a re-entry muft be alleged, but it ſhall not be 


the ſame parties, or againſt undertenants the record is an ge 


13 W. 3. in Caſe of Johnſon v. Allen. 


in Actions for them. 


fravenſeil. Br. Treſpaſs, pl. 187. cites 9 E. 4. 39. 

2. Per Cur. after a recovery in ejectment, if an action a 
treſpaſs be brought for the meſne profits before the leaſe, thing 
title; for otherwiſe long trials would be infinite; and if betwin (A) 
but quzre (ſays the reporter) if the defendant be one who hat 


a title, whether he may not give that in evidence. Sid. 239 
Hill. 16 & 17 Car. 2. B. R. Collingwood and Ramſey v. Sever 
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8. 
ts Mctes and Bounds. 
are 
and, 
bc- n 
-upy 
da- 
* (A) What may be done by Metes and Bounds. 
him 
But x. A Court of Frankp/edge cannot be divided by metes and 
ſwer bounds. Arg. Sti. 101. Paſch. 24 Car. B. R. in the Caſe 
of Thin v. Thin.—cites Co. Litt. 32.—Nor a Hundred, ut ante. 
bg tes 2. Dower is aſſignable, either by metes and bounds, or in 
-ohts. common, or in ſpecial manner. Arg. Sti. 101. in Caſe of Thin 
v. Thin.—cites Lib. Intrat. 18. 
ſt a+ 
W.; For more of Metes and Bounds, ſee Dower, Fereft, (I) 
and other proper Titles. ] 
other, 
Hill. 
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d. 239 . SE CT A molendini lies moſt properly where a man holds by a here 


Sever fealty and ſuit to his mill and he will not do the ſuit; or he dhe terante 
D py diſtrain for the ſuit. Br. Nuſance, pl. 12. cites 22 H. 6. 14. 70 by —_ 

| per Newton. | fſeriptizn to 

nt, 20 gd at my 


mill of D. ſecta molendini lies. Ibid, per Newton. But per Paſton, peradyenture ſecta molen- 
dini does not lie; but where there is a tenure; and they ſhall not be beund te grind uther corn 
there, but that which grows upon the ſame land, which is held by this tenure, Ibid,——See 
Cultom (C/ pl. 3, 4. | 


2. Tenants hold of A. as of his manor by fealty, and /uit ts 
the lord's mill ; the lord aliens the mill with the ſuit of the tenants 
to B.—A. dies, and his ſon enters, and ſuppoling that his tenants 
who held of his manor could not do ſuit to him that had not the 
manor erected a new mill elſewhere on his demeſnes, and had the 

K k 2 ſuit 


e 2 ag were 2 at, * 
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ſuit to his own mill which B. uſed to have; ſor none can hare 
ſuit to his mill by reaſon of a tenure, unleſs of corn growing in 
certain land, and that within his ſeigniory. 4 Rep. 88. b. Patch, 
43 Eliz. B. R. in Luttreil's Cale. 

3. In an action on the cafe for erecting a mill the lord 
declared upon a ce jor all-the inhabitants to grind at his null, 
and that defendant had built a mill there contrary to the cuſtom ; 
adjudged a good cuſtom, and well pleaded ; and ſuit to a mill 
may be by reaſon of tenure or ſervice, and alſo by cuſtom, and 
ſo may well bind ſtrangers. 2 Buls. 195. Hill. 11 Jac. Hix. v. 
Gardiner. 

To compel 4. A neu ſerected houſe is within the cuſtom of multure, and 
che tes that none may grind elſewhere but in caſe of ec ve toll, or that 
pants within . 5 f _ LR 

the King's the griſt cannot be ground in convenient time. Cited Hard. 177. 
manor 1e as the Caſe of Seintley v. Bendell. 3 Car. 

g' ind at the 


King's mil! is a perſonal prerogative of the King's, which no other lord can have but by ferure, 
er.ftum or preſcription. But it will extend to a fee farmer, becaule it is tor the King's advantage 
Hill. 12 & 13 Car. 2. Hard, 177. White and Snook v. Potter, 


5. An abb:t had a mill within the King's manor, at which mill 
all the 7nhab:tants were b5und by cuſt;m to grind their corn &c. The 
King granted the manor over, and the mill came afterwards to 
the Crown by the diſſolution of the abbey, and the King granted 
it inter alia in fee farm; and the reſiants and inhabitants were 
decreed to grind there as if it were a prerogative mill and apper- 
taining to the King's manor, at which of common right all the 
tenants of the manor ought to grind their corn, and by cuſtom al! 
the inhabitants. And this was decreed on view of diverſe pre- 
cedents; but none of the precedents were in point, to wit, of 4 
mill in groſs, which never was appertaining to the King's manor, 
or originally in the King. Mich. 1655, Hard. 21. Curricr u. 
Cryer. | 


[ 399 ] 


(B) II ho may erect a Mill. And where. 


1. Lord of a manor had 4 mills, and declared that all the 
tenants of the plaintiff within the ſame town, and all the 
reſiants there &c. ought, and time out of mind &c. had uſed to 
grind at the ſaid mills of the plaintiff, and that defendant, ne 57 
the tenants of the plaintiſt, had erected and fet up an hor/e my 
within the ſaid town, and there the reſiants grinded. It was heid, 
that peradventure upon ſuch matter an action lies; becauſe the 
defendant, being one of the tenants of the plaintiff, is bound by 
the cuſtom and preſcription, ſo as he has offended againſt the 
privity of the cuſtom and preſcription. 1 Le. 273. in Caſe of 
Ruſſel v. Hanſard. Cites 22 H. 6. pag. 14. pl. 23. 
Nad. 19%, 2. A manor was held of the King in fee farm, and it was the 
Hill. 12 & cuſtom for the reſiants to grind at the lord's mill, and not elſe- 
C. 2. Where; in this caſe any tenant may ſet up a mill on his 9wn 


ground aut of the manor, but not within the manor z but if the 
| owner 
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owner or tenant of ſuch a mill out of the manor cauſe or per- 
ſwade any of the tenants or reſiants within the manor to grind 
there, or fetch any grift cut of the manor to his own mill, in that 
caſe he may be prehibited by a decree of the Exchequer but they 
cannot decree any mill to be 7 unlets erected zuithin the 
King's manor ts the prejudice of the King's mill. Mich. 12 Car. 2. 
Hard. 175. Green v. Robinſon and Wood. 
3. A mill was newly erected near te a manzr of the King's, in But decreed 
which were mi/ls; the Court would not decrce it to be demoliſhed; dot s take 
; © Oe "pa; a away any 
and they doubted if a mill not within the King's manor might grit from 
be demoliſhed where there is zo tenure or cigicm, whereby the the other 
inhabitants are obliged 4% grind at the King's mill. Hard. 184. at 0 
8 "a , demoliſhing 
Paſch. 13 Car. 2. Ihe Mayor of Scarborough v. Skelton. can be a 
creed only 
in the King's Caſe, or that of his pateutee, Hard, 178, Hill, 12 & 13 Car. 2. White & Snuke 


v. Potter. 


4. One had an ancient mill which had a water-courſe to it : 
the water=courſe is diverted; the tenant builds a new mill following 
the ftream in the ſame tenement, and well enough. Arg. 2 Show. 
141. Mich. 32 Car. 2. B. R. cites Daniel v. Clerk. 


(C) Adlions. Diverting the Water-courſe. 


1. IF one erects a new mill on his freehold, and another In cafe of 
diverts the wwater-conrſe from this mill, tho' it paſſes by his — 
land, yet if the water uſed to follow this courſe, action on the courſe the 


cate lies againſt him; for he cannot uſe his land, or the water plaintiff 


that paſſes by his land to the damage of another; and they ſay — 400 


that has been ſeveral times ſo adjudged. Palm. 290. Trin. ought to 


20 Jac. B. R. The Earl of Rutland v. Bowler. Li 


| an ancient 
mill, or elſe he may be nonſuit, Per Holt Ch, J. Carth. 85. in Caſe of Ileblethwait v. Palus, 


2. If a man has a «vater=cour/e running thro? his ground, and 
erects a mill upon it, he may bring his action for diverting the 
lream, and not {ay antiquum molendinum; and on the evidence 
i will appear, whether the defendant has ground thro' which 

e ſtream runs before the plaintiff's, and that he uſed to turn 
the ſtream as he ſaw cauſe; for otherwiſe he cannot 7 
laugh the mill be newly erected. Per Hale. Vent. 237. Hill. 
24 & 25 Car. 2. B. R. in Caſe of Cox v. Matthews. 

3. A. hath two acres of land, to which an ancient water 
runncch, which he preſcribes to have pro uſu & commods gene- 
rally ſixty ycars before he had a mill upon his land, and he 611/ds 
a nexw mill 6 yards leger than where the ancient mill ſtood 3 B. 
Path an ancient dam upen the ſame flream which he pulls down, 
whereby great part of the ſtream running to the mill of A. is 
diwerted; it ſeems that A. may maintain an action upon this 


caſe. Skin. 65. 175. Mich. 34. and Paſch. 36 Car. 2. B. R. 
(D) Actious 


Palms and Heblethwait. 


K k 3 
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(D) Actions for other Matters relating to Mills, 


* I F I have a mill, and another ere another mill, by which I 
loſe my cuſtom, no action lies, unleſs he difturb the water. 
Hutt. 100. cites 11 H. 4. 27. ; | 
2. If a mill be ſet upon pots, no ⁊uaſt lieth for it. 4 Le. 241. 
Paſch. 8 Jac. B. R. Ward's Caſe. 
. Lord may have an action on the caſe, or an aſſiſe of nuſance 
for building an houſe to the nuſance of his mill. 3 Salk. 248. Mich. 
9 W. 3, Anon, 


(E) Pleadings. 


1. SIT to a mill is appendant to the mill, and in pleading : 
leaſe of the mill it is ſufficient without mentioning of any 
thing in the leaſe of the ſuit. Arg. 2 Buls. 195. cites 17 E. 3. 64. 
2. In aſliſe, the plaint was of a mill, and did not ſay ⁊vater- 
mill, or wind-mill, and yet good. Br. Demand, pl. 18. (bis) 
cites 21. Aſſ. 23. | | 
3- Feme had title of dower to a toft, and pending the writ, 
and before the demand made in the fame writ the % is mad: 
a mill; yet the demand ſhall be of a toft as it was at the time of the 
te/te of the writ ; but if it had been made a mill before the writ 
purchaſed, there it ſhould be otherwiſe, as it ſeems. Br. De— 
mand, pl. 33. cites 13 H. 4. and Fitzh. tit. Dower, 175. 


[Fer more of Mill, ſee Diſmes, Nuſances, Uatcr. 
courtes, and other proper Titles. 
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® A mine ir 
wot properly 
fe called 14% 
it is opencd; 
it is but a 


Pines. i 


— — 
vein of coals 
before; and i 
this was the | 
opinion of (A) H to be uſed. 
my Lo 
Coke in his : - 
firſt Inſt. I. 21 Fac. 1. cap. FE NACTS that nothing in the ſaid act cM 
4. b. and 3. 11, 12. tained ſhall extend to any commiſſion u 
oo. grant concerning the digging, compounding, or mak ing of allom, a 
ſaid, that allom mines, oc, 


he te no 


feaſon why my Lord Coke's ſipgle opinion ſhould not be as good an authority as Fitzherbert 
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open 
inten 
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impo 
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his Nat. Br. or the doctor and ſtudent. 2 Mod. 193. Hill. 28 & 29 Car. 2. in Caſe of Aſtry v. Bal. 
lard, ——5S. P. 3 Keb. 723. in 8S C.--+ The proviſo, concerning the making of allom, or allom 
mines, in this act needed not, for they belong to the ſubject in whoſe ground ſeever the ore is; and 
therefore any priviledge thereof cannot be granted but in the King's own ground, 3 Init, 185, —— 
2 Hawk. Pl, C. 234. cap. 79-1. 23. S. P. 


2. A man opens a mine in his land, and digs till he digs under 
the ſcil of another; he may follow his mine there; but if the 
owner digs there alſo he may ſtop his farther progreſs; and ſaid 
to be the uſe in Cornwall. 2 Vent. 342. per Wilde J. on a Caſe 
referred to him by Ld. Bridgman. 22 Car. 2. 

3- It was faid by the Solicitor General, that there was a great 
difference betaveen pits and mines for if a mine be opened, he that 
may work the mine is not obliged to pr/ue the vein of ore under 
ground; but he may fink pits in purſuit of it which are neceflary 
to come at the orc, and as many as he thinks proper; and Ld. 
Chancellor ſaid, it had been fo reſolved before Powel J. on great 
conſideration, and conſulting and examining the moſt able 
miners; Caſes in Equity in Ld. C. King's time, 79. Novem- 
ber 10. 1729. Clavering v. Clavering. 


(A. 2) II po may dig for Mines, in re/pedt of his 
LE/tate. 


JF a man demiſes land for life, or years, in which ig a ccal 8. P. Co. 


mine open, the leſſee may dig in it; for the mine being i* 8 


open, it ſhall be intended by his demiſing all the land that his cited Mos. 
intent is as general as his demiſe ; but it the mine was nat open 293- accord- 


at the time of the demiſe, the lefice by leaſe of the land is not 7 gp open: 


impowered to make new mines; bt in ſuch caſe if he leaſes his Ballard.— 
land and all mines therein, the leſſee may dig for mines there; A. ſeiſed of 


reſolved. 5 Rep. 12. Trin. 41 Eliz. C. B. Saunder's Cafe. _— 


were mines unopened, by deed conveyed the lands and all mines, wwater:, trees Ec. to truſives and 
their heirs to the uſe of himſelf for lite, remainder to the ufc of B. for life, remainder te his firſt Sc. 
in taile male, remainder over; upon a bill brought atter A's death by the heir of A. to prevent 
bs opening any mine, it was urged that the mines being expreſsly granted with the lands, it was as 
wong as if they had been limited to A. for life, and like SAUuNUER's Caſe. 5 Rep. 12. But Lord 
C. Macclesfield contra, and held that B. having only an eftate for life ſubje& to waſt, he thall no 
more open a mine than he ſhall cut down timber-trees; for both are equally granted by this deed, 
es "mh meaning of inſerting mines, timber-trees and water was, tbat al! ſhould paſs ; but that as the 
unser and mines were part of the inheritance, 19 one ſosuld have power over them but ſuch as hid 
an eſtate of inheritance limited to him; and of that opinion was Lord C. King on a re-hearing, 
i Wms's Rep. 240, Mich. 1724. Whatfield v. Bewit, | 


2. A queſtion was, if. copyholder of inheritance may dig mines 
in his land? The Court ſeemed to think he might; for that 
Otherwiſe mines there ſhould never be opened; as in the caſe of 
the glebe of a parſon. Sid. 152. Trin. 15 Car. 2. B. R. in Caſe 
of Rutland (Lord) v. Gie. | 
3. Lands in which are coal-mines not opened are ſettled upon A. in | 402 J 
% remainder 7 B. for life, but not without impeachment of 
alt, remainder zo C. in tail, and A. opened mines and worked 
hem and died without iſue; B. the now tenant for life _ 
k 4 | e 


n 
eee 5 e i 
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the earth to purſue the old vein of coals, and C. moved for an 
injunction to ſtay the opening the earth in any new place; but 
Ld. C. King thought B. might work all mines which were law. 
fully opened by the preceding tenant in tail, tho' ſubſequent 
to the ſettlement, and ſo denied the injunction, 2 Wms's 
Rep. 388. Mich. 1726. Clavering v. Clavering. 

If a perſon breaks up, or even attempts, or threatens 13 
break up mines which he ought not to do, that is a reaſon for com- 
ing into Chancery to have an injunttin ; per Id. Chancellor, 


Barn. Chan. Rep. 497. Paſch. 1741. in Caſe of Gibſon v. Smith. 


se: Wat (B) Paſs. Il hat ſhall paſs by grant of Mines. 


(II, pl. 16. 


CH a þ 1. 11 was ſaid, that when a man is ſeiſed of lands wherein 
. ee there are uiue, cpen, and ethers not oper: ; and a leaſe is made 
He'd by the Of theſe lands in which the mines are mentioned; it is no new 
„ words doctrine to ſay that the c/z/e mines ſhall nat paſs, Arg. 2 Mod. 123. 


_—— 1; 8 & 29 Car. 2. B. R. Aſtry v. Ballard. 


mines, there 


being mines 
open at the time of the demiſe, the mines open only paſſed ; and gave judgment accordingly. <=__— 
2 jo. 71. 72. S. C. acc.— 3 Keb. 723. S. C. acc. 6 


For more of ines in general, ſee Prerogative, and other 
proper Titles. | . | 


Miſcaſting. 


A) Miſcaſting by the Plaintiff. Where it ſhal 
pPreven Fudgment. 


1. 1 N annuity judgment was given quod recuperet annuum re- 

ditum & arreragia ejuſdem tam ante impetrationem brevis 
quam poſt incurſa, quæ quidem arreragia in toto ſe attingunt ad 
75 l. and this zwar a quarters annuity more than was incurred ; and 
this being aſſigned tor error, the Court held it not ſo, becauſe 
the judgment was perfect without the caſting up the arrcaragcs, 
which is the office of the clerk only; and it appearing by the re- 
cord, how much the artcars amounted to (the day of pur- 
chafing the writ and of the judgment given being ** 

mi 


— 


5 


Mtſcaſting. 


miſtake was the default of the clerk, and ſo the firſt judgment 
aſſirmed. D. 55. b. pl. 8. 'Irin. 35 H. 8. Trewinnarde v. 
Skewys. | 3 

2. Aſſumpſit to pay 121. Jury found a promiſe to pay 71. the 
udgment was reverſed; becauſe it is not the ſame aſſumpſit. 
5 219. b. Marg. pl. 11. cites 10 Eliz. Billingley's Caſe. 

3- Debt ; and declared that the defendant had bargained with 
him to give him for the paſturing of every horſe by the night 2d. 
and for every ox 1d. halfpenny, and ſheweth that he had paſtured 
70 horſes and 3oo oxen, et ideo actio acerevit to demand &c. 
and he demanded more than upon his own 2 it appeared He 

au have; for the number of the horles and oxen did not 
amount to the ſum of which he had counted; and this was al- 
jedged in arreſt of judgment after verdict found for che plain- 
tiff; but judgment was given ſor the plaintiff notwithſtanding. 
Cro. E. 22. Mich. 25 Eliz. in C. B. More's Caſe. 

J. In a writ of annuity plaintiff demanded 20 nobles, and it 
appeared by his own ſhewing, he was to have but 19; and the 
writ was abated by award of the Court. Cro. E. 22. Mich. 
25 Eliz. C. B. cited in More's Caſe per Fenner as Anſlow's Caſe. 
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So in debt 
upon mulude 
tus of Fl. 
6s. 8 d. the 
ſeveral ſums 
in the count 


do net amount to the ſum demanded ; upon error aſſigned judgment was reverſed, Mo. 298. Paſch. 
21 Elis. B. R. Smith v. Vow. de in debt the demand was of 191. 17s. and declares upon 
5 ſeveral contratts, and ſhews the certainty upon every one of them, which being caſt up amounted 
to 20s. more than was demanded ; and becauſe he does not ſhew how he was latisfyed of the rem- 


pant 'twas held quod ail capiat. Het. 119. Mich. 4 Car. C. B. Calthrop v. Allen. 


5. In debt in a Baſe Court the plaint was of 61, 145. 2d. and 
declared that the money grew due by 2 ſeveral contract, viz. fo 
much for the ene and ſo much for the ether, and which was mare by 
3d. than contained in the plaint ; the defendant pleaded as to 61. 
14s. 2d. nil debet fc. and it was found for the plaintiff, and 
judgment, that the plaintiff recover prout narravit. Error was 
brought and this matter athgned, for that the judgment is to re- 
cover 3d. more than was found by the jury to be due; and tho 
the defendant pleaded only to the ſum contained in the plaint, 
yet the iſſue and trial ſhould be of the ſum ſpecified in the de- 
claration; and Fenner and Yelverton J. thought it to be clearly 
error. Yelv. 5. Trin. 44 Eliz. B. R. Crumpton v. Smith. 


Andit ſeems 
that there is 
a diverſity 
where the 
paint (tor 
the purpoſe) 
is of 10k. 
and the de- 
claration ts 
viz. for 
101. for aw 
horſe and 
5%. for an- 
ol her Cone 
tract, and 
defendant 
pleaas t the 


101. ail debet, and nothing to the other, and it is found accordingly ; yet this is good; for the 5/7. 


Oin the declaration /s ſarpluſage; becauſe the plaint was anſwered in toto with the principal contract 


laid in the declaration, viz. the horſe; whereas in the principal caſe here the monies mentioned in 
the declaration being upen ſeveral contracts and neither of the contratts alone and by itſelf amounting 
to the ſum ſpecified in the plaint, every part of the declaration is made material, and ſo being found 
ſhort by the verdict, the judgment given thereupon ſeems to be erroneous; per Fenner and Yelver- 
ton J. quod Gaudy non multum impugnavit Ibid. Noy. 44. S. C. by name of Crone rox 
v. SMITH, .fays it was held error, but becauſe it was of fo ſmall a matter as 3d. the Court aft-rwards 
propounded a compoſition, to which the parties agreed; and the book ſays, note D. 55 {[ which ſee 
ſupra pl. 1, ] and the difference; for there the declaration and judgment were good, and the caſting 
up of that after was the act ot the clerk, 
6. An action on the caſe again/? an executor on the aſſumpſit of “ For the 


the teſtator for ſeveral wares of ſeveral values expreſſed, quæ in OO 


toto attingunt,and miſtakes the ſum-total, and makes it leſs than the ſhall not 


particulars, and aſſumpſit to pay this; yet well, for it is leſs, and prejudice, 
eſpecially 


it is the * fault of the clerk; crler vi, as it ſeem'd to ſome _ i ey 
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1 the ſum is made greater than the particulars amount to, and af. ft 
OUS kt to . 1 hk 3 . 415 8 . 2 
bobs. ſumpſit to pay the ſaid greater ſum, if vitium clerici be the 


10. Where 


= | n 
spore „. reaſon of the ſaid judgment. Jenk. 318. pl. 13. cites + 8 Jac. . 
Drcurv , C * 4 5 * ; ; PR 6 1s 
cury. Srokk's Cale, and 8 Jac. ADERTON's Cale and ſays Cro. 247. f 
In Cafe on: I] pri d 0 
aſſur)pſit, 15 not We Printe . ti 
it Was Over / B 
taſt 31. and on error brought it was amended. 1 Buls. 121. Armitaze v. Diſon. Ibid. cite, 
Cavenrox's Caſe to the ſame purpoſe. 3 Buls. 156. cites S. P. retolved at Serjeant's Inn. ——- th 
Roll. R. 325. ſays that the S. P. was ſo adjudged. gl 
T It ſhould be (18) and is Cro. J. 5%. Patch. 18 Jac, in the Exchequer Chamber. Spore v. 
Drury. | 5 de 
The miſcaſting is under the ſum by the plaintiff in his declaration and judgment reverſed ; but ta 
It is ſaid, Note, this was upon the firit motion without further adviſement. Cro. J. 247. Trin. 
$ lac. Aderton v. Dunſtar. 
There is a diverfity, where the plaintiff frames his declaration according to an accom of par- 
ticular ſums taken by bimpelf, and where it is by the parties which aſſume to pay tor the ſeveral com- 
modities delivered quæ in toto ſe attingunt to io much wherein the miſtake is, if it be &y the party a 
bimſe!f and there is more caſt up in the laſt total than in the former, this is not idem, nor yet ju 
amendable; but otherwiſe it is where the fame is done by the party which afſumet ; per Flem- { 
ing Ch. J. 1 Buls. 180. Bulby v. Hadderton.— Noy. 88. Kitely v. Haines.-— Aſ/umpfit ta deliver 0 
20 pound of cummin and alledges breach in not delivery o1 21, it is ill being apparently for more 
than he ought to have. Jenk. 288. pl. 22. v. 
4 | | | 0 
3 For de mi" 7. A. ſells B. as many oats, as according to the rate of p 
Ki i > 1os. 6d. per quarter comes to 52/. whereas 96 quarters and 0 
3 lenk. 287, 6 buſhels comes to 521. and ?hree farthings oven; and it is not p 
4 pl. 22. S. C. poſſible in effect to order the meaſure fo as to hit juſt the ſum, 4 
4 404] (as the odd hours in a year are not accounted in the year) and I 
= Nx. 4+. ſo becauſe the account was fo nice and the odds fo trifling, judg- E 
a A 45 by the 5 3 * 7 p ] 1 © 7579 b © Hill 
name of ment was given for B. the plaintitf, Hob. 88. Hill. 11 Jac. 
8 Crompton Laftlow v. Tomlinſon. 7 
, By 7. Smith, 8. In aſumgſit the plaintiff counted, that in confederation he fhould ir 
| 1 de divers chths ints ſeveral colours, and named fo many ſeverally, b 
. 4 as amceunted in all to be 60. The defendant promiſed to pay him e "Mi 
| j much for the dying of every: ſeveral cloth, and avers that he did ac- Pp 
= cording; dye the ſaid cloths, amounting in all 76 59 (whereas in 
i HE. l 
} fact they were Go as above) and that the money came to 191. It d 
43 was adjudged for the plaintiff, and was atligned for error, that al 
b 2 - 6 j 1 
* it appeared he ſhould have dved Go and dycd but 59, and fo C: 
1 the 19/. not due. Bat judgment was affirmed; for it was it, 
* firſt averr'd that he dyed all, which appeared before to be m 
7 Go, ſo that the other was only a miſ-fumming. Hob. 89. 
V Trin. 12 Jac. Rot. 1599. in the Exchequer Chamber. Bayle v.“ 
\ | Gird. 2 
4 7 me 9. Covenant for payment of rent of 291. per annum for four years 
_ . " and a half; and for nomapayment of 1101. according to the ſaid re 
py 3 J . . : a „ — 
4 R. S. C. covenant the adn is brought : adjudged good, and affirmed in A 
| erer: for in covenant damages only are to be recovered; and this Vi 
11 Dr ſurplus in miſcomputing ſhall be abatcd : it is 9therwiſe in“ debt fi 
1 3 Bu's. 15 Pp Pens . f g 
l 8 ( for rent, where more is demanded than is due; for in this caſc 2 
= 2 ee the debt demanded only is to be recovered. Jenk. 324. pl. 38. v 
Bois Cites Mich, 13 Jac. B. R. Furrer v. Suelling. C 
1 5. Lee: ; | | i 
75 Mos. by. Biyle v. Bird, — “ 2 Lev, 4. Hulm v. Sandcr;. 2 
1 | 
bY * 
5 
4 
1 


4 ales 
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10. Where an action is grounded on a ſpecialty or a contract But where 
zr a ſum certain or a ſtatute which gives a certain ſum for a pe- 12 
nalty, he muſt * not vary from the ſum. But when the demand mand cannef 

1s of no cerlain ſum, his varying from the firſt ſum is not material; e b 
for he ſhall not recover according to his demand in the declara- 47 

tion, but according to the verdict. Cro. J. 498. Mich. 16 Jac. b:rs the 
B. R. + Pemberton v. Shelton. | deed or cen- 
; tract, which 
the deed or contract refers to, there the variance will not vitiate, Farr. 88. Gripps v. In- 


ledon. 
Fs S. P. without any matter dehors to help it. Farr, 88. Gripps v. Ingledew, ——Becauſe if he 
does he may bring action for the very ſum, and ſo the defendant thall be twice charged; per Mon- 
tague Ch. J. 2 Roll R. 55.8. C. | 

+ 2 Roll R. 54. S. C. and ſays it was on the ſtatute of 2 E. 6. of Tithes. 


11. In an information for recuſancy the demand was of leſs than 
according to the ſtatute it amounted to, yet the plaintiff had 
judgment. 2 Roll. R. go. Paſch. 17 Jac. B. R. Sir Geo. Cur- 
ſon's Cafe. | | 

12. Plaintiff declares on a ſale of ſeveral parcels of tobacco, Lat. 175. 
viz. for one par-el 51. and for another 31. 25. 6d. c. and con- © © 
cludes Que Wc. in toto ſe attingunt to 551. which on a com- 
putation is % than the particulars; per jones and Whitlock J. 
only preſent, the count is good; for there is a particular 
promiſe for every parcel, and the ſumming up the parti- 
culars, is only ſurpluſage and officiouſneſs of the clerk, and fo 
judgment was afhrmed. Poph. 209. Hill. 2 Car. Riſley v. 
Haines. | 

13. In afſumpfit fer 111. the plaintiff counts pro divenſit dena- 
riorum ſummis lent at ſeveral times; the jury found the defendant 
indebtcd but in 10/, yet the plaintiff had judgment, and ſhall be 
barr'd for the reſidue; for it is for diverſe things; but it had 
been otherwiſe if it was of one intire contract. D. 219. b. Marg. 
pl. 11. cites 3 Car. in Scacc. Walton v. Boats. 

14. In caſe by A. againſt B. the count was, that B. was in- 
debted to C. in 431. 15s. for Ec. which he promis'd to pay him, 
and that C. was indebted to A. and became bankrupt, and that the 
commiſſioners did affign the debts of C. in quadam ſebedula contain- 
ing the ſaid debt of 43 l. Ig. B. pleaded that he made no ſuch pro- 
mile to C. The verdict found that B. was indebted to C. in 411. 
1s. which he promiſed to pay, and that the commiſſioners aſſigned the 
® lebts of C. in quadam ſchedula containing the aforeſaid ſum of 
431. 15. to the plaintiff. Reſolved that this is the ſame pro- 


miſe, and if C. himſelf had brought the action, he ſhould have 405 J 


recovered upon this verdict, and A. now ſtands in his place. 
And. 2. the aſſignment is not in queſtion; for the iſſue and the 
verdict are concluded to the promiſe, and ſo that which they 
find touching the aſſignment is not material; however the afſign- 
ment is not laid to be of ſuch a ſum, as by that name, for then it 
would have been a queſtion, whether good or not; and the 
Court inclined that it would have been good. But the aſſign- 
ment is laid to be of the debts of C. mentioned in a ſchedule, con- 


feining 431. 15. and ſo it was found by the jury, and OA 
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405 Miſcaſting. 


the Court ſhal} iutend it to be in ſuch a manner, as that the debt if 
41l. 1s. might well paſs thereby. And after much debate judg— 
ment was given for the plaintiff. All. 28. Mich. 23 Car. B. R. 
Baker v. Edmonds. 

15. If an action be on the contract irſelf & c. there if the 
party miſtakes the ſum agreed upon, he fails in his action; but 
if he brings his action upon the promiſe in law, which ariſes irom We 
the debt, there, tho' he miſtake in the ſum, he ſhall recover; ( A 
and fo hath it been adjudyed. Allen 29. Mich. 23 Car. B. R. 
in Cafe of Paker v. Edmonds. 

16. An action was brought upon an indeb. aff; for 190 weather; WW 
ſold by the plaintiff to the defendant at 185. a ſheep, which in all . 1. 
amounts t5 iGgol. Ire was joined and a verdict for the plaintiff. | 
The declaration was held repugnant, and judgment that nil 


capiat per breve. Sti. 214. Paſch. 1649. Bolton v. Wills. | * 
— 88. 17. If the damages given by the jury are not more than the WWF * 
ent v. 8 . . . . . . . . : 
Hulewcos, plaintiff has laid in his declaration, the miſcaſting is nothing. 13 
— Roll, St. 341. Mich. 1652. B. R. Watts v. Lowth. WW.” 
IJ Croton Cat. ——: Lev. 99. Vanaſton v. Mackarley. * 
3H 833 In +: :vewry for rent, if it appears by the ſhewing of the - 
* Obey. Party himſelf, that part is net yet due, yet the avowry is good for : 
* # round ſo the reiidue, and ſhall not abate for the whole. Any Saund. 286. Ba 
] 7 17 3 85 Trin. 21 Car. 2. cites 11 Rep.... . . Godfrey's Cafe. for 
= Colt v. Glover. —If the quantity of the rent be equal and agreed in pleading, and the varianee be met 
i enly upcn part arrear, there tho? the zwowant avows tor more than is in arrear, yet he 1.4101 have ? 
- Fg ret arn for ſo mn 25 Ster. Otherwile where the parties differ upon the quantity of the reat, den 
- & an | it appears het he i: intitled but to two parts of which he avows tor, and not to all it is otherwiſe, 
1 4 No, 251, Dattey v. Tren. — Cited Saund. 256. in Caſe of Duppa executor of Baſkervil v. | the! 
Mayo. | Por 
| 19. Bond for delivery of 25000 tiles, to the value of 144 J. of Mit 
15. Gd. per 1090, where it ſhould have been 135000. Penalty 4 
of the bond was 2887. The intent was to pay a debt of 144/. in Gets 
tiles at 155. 6d. per 1000 Befides by this miſtake the condi- leal 
tion is impollible, ſo utraque via 'tis with the plaintiff, and K. 
judgment accordingly. 2 Show. 15. Trin. 30 Car. 2. B. R. cite 
Holmes v. Ivy. 65 
* Farr. 28. 20. In debt ren the plaintiff declared for 1001. due ſor fo by 
B 8 wy many years, and it appeared upon caſting up the fums, that hg 5 
Cr. had declar'd for 8d. too much, yet the Court was of opinion 
lage. — that he might recover for the reſidue. 5 Mod. 215. Paſch. pl. 
Meer 8 W. 3. Tbwaitet s Cafe. 7 
Pomeroy. 8. P. Farr. 91. per Holt Ch. J. S. P. in Cafe of Grips v. Ingledew. and 
lawn 
21. The difference is between a debt arijing by deed, but re- TWee 
ſerring to ſomething dere, and a debt Plated in the deed itſelf. In 2R 
the irn caſe the plaintiff by remitting of his demand ſets al: 8. 
right, but otherwite in the laſt, Farr. 87. Mich. 1 Ann. B. R. — 
UNC 


Grips v. Ingledew. 


(“e, for more of Miltaſting in general, Trial (C. g.) pl. 1. 
to 8. and other proper Titles. 


1 * Pilnoſmer. 


Miſnoſmer. 


* Miſnoſmer. 


(A) bat is Miſnoſmer in particulan in Chriſtian 
and Surnames, idem ſonantid. 


1.4 JUlian and Gylian is not one and the ſame name; quzre. 
Br. Miſnoſmer, pl. 44. cites 26 Aſſ. 16. 


rot principally in grants or other conveyances, in which caſe the party has no remedy 
6 Rep. 64. b. in Sir Movle Finch's Caſe. | 


406 


» The law 
ces nat fas 
wor advans 
ſages of miſe 
nc ſiner any 
further than 
the ſtrict 
rule of law 
requires, 
neither in 
writs which 
may be a- 
bated, and 
new Ppur- 
chaſed in 
their room, 


to have new. 


The rames of men at this day ave only ſounds for diſtinction ſake, tho“ they perhaps originally 
imported ſomething more, as ſome natural qualities, features, or relations; but now there is na 
other uſe of them, but to mark out the families, or individuals we ſpeak of, and to difference them 


from all others. G. Hift. C. B. 181. Cap. 17. 


+ But where debt upon bond was brought againſt J. by the name of Jacob, and he pleaded, that 


he was called and known by the name of Jaaces, and not Jacob, it was over-ruled. 
Patch. 26 Car. 2. B. R. Jacob Aboad's Caſe. 


2. In debt the obligation was * Baxter 20th an , and the writ 
Baxter 207, ar /, and exception was taken, & non allocatur; 
for it bears one and the ſame ſound; quod nota. Br. Miſnoſ- 
mer, pl. 18. cites 3 H. 4. 4. 

3. In audita querela the writ was W. Langwhzt, and the in- 
denture of defeaſance upon which &c. was Langawhat, and 
therefore ill; but it was amended by the itatute. And per 
Portman, Dataura for Dekawwra, thall abate the writ. Br. 
Miſnoſmer, pl. 32. cites 21 H. 6. 7. 

4+ Burgeles for Burges was held good in a leaſe by him, the 
detendant pleading- that Burges by the name of Burgeles re- 
lealed &c. Br. Faits, pl. 34. cites 22 H. 6. 48. 

3. Strayle and Strete are not all one. Br. Miſnoſmer, pl. 48. 
cites 5 E. 4. 57. per Cur. | 

6. In treſpaſs, a man outlawed by name of J. Seb and taken 
by capias utlagatum ſaid that his name is J. Stekes, and not 
Edt, and had ſei. fa. againſt the plaintiff, who aid, that 

own by the one name and by the other &c. Br. Mitnoſmer, 
pl. 58. cites 14 E. 4.6. 

7. Note, that where the original was Senjohn without a f, 
and the exigent was Saynijohn with a y and 1, therefore the out- 
lawry was reverſed; for there is as much difference as be- 
_ Hereford and Hertford. Br. Miſnoſmer, pl. 80. cites 
2R. 3. 13. 

8. Forſter and Foſter is no error in a fine. Cro. J. 77. E. of 
Rutland v. Forſter. So Sarmine for Sarmin will not vitiate a 
bond fox the variance. 3 Lev, 66. Cull v. Sarmin. 


9. It 


1 Mod. 107. 


2 
Bulf. 121. 
in Caſe af 
_ v. 

te nat. 


Br. Miſnoſ- 
mer, pl. 39. 
cites S. C. 


Br. Miſnoſ- 
mer, pl. 62, 
cites S. C. 
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406 f | Wiſnoſmer. 


Sz of Marre g. It was aſſigned for error, that one Baſtervill was returned 


and Acre, - 1 
75, e i upon a venire facias, and the name of Baſterfield was upon the 


Ege, Klau diſtringas; for field is campus, and vill is locus ubi ſunt multa 
204 Elie. habitacula; and all the Judges held clearly that it was error, 
1 But Mountague Ch. J. thought that they were not ſeveral names, 
ut only a name differing in the ſound, as Stoke and Stoakes, Haſlin 
and Haſtings. 2 Roll. R. 168. Trin. 18 Jac. B. R. in Caſe of 
Macduncon v. Stafford. | 
Ss of Hare- fo. In an action upon the caſe for malitious proſecution upon 
ee an indictment one of the jurors names in the declaration was 
8K Lancefter, and in the record it was Lancaſter; and ruled no- 
where in variance, tho' of different ſound, but ſhall be intended the ſame 
= venir record. Contra Mainard, who was for the deſendant. All. gr. 
Cas A < ; 
juror was Mich. 24 Car. B. R. Anon. 


named | | 

> ] Sr, and in the diſtringas & jurati named Swift; for where there is an ( for an / 
L 497 it is Clearly bad ; tor they have not the like pronunciation. 3 Bull. 121, Mich. 13 ſac, 
Jones v. Stenor. 


Se 25 Seen 11. Nine and None are words of the ſame ſound ; per Cur. 2. 
1 Jo. 219. Trin 34 Car. 2. B. R. Nonne v. Maxcy. 

425. Mich. ; 

14 Jac. B. R. Brunger v. Segar.— S Bikerjtlaffe and Bickerſtaffe. 1 Vent. 73. Paſch. 22 Car. 2. 


B. K. Hetkett v. Lee, —S2 Clip/ten and Cie hen; fo Bofon and Boxen; per Yelverton J. Bull, 8, 


12. There is a ſubſtantial variance in ſound, original and com- 


mon uſe, that is not amendable. As if a man declared againſt 
J. S. and Agnes his wife, and the record of Niſi Prius is Anne his 
wife; this is a material variance, and not amendable. G. Hiſt. 
C. B. 177. cap. 17. | 


(A. 2) What is, By altering the Name into another 
Language. 


I. A >Sſiife by an infant by name of Th. filius Fohannis hum. in 
Latin ; the defendant ſaid that the plaintiff was a baſtard, 
and if &c. nul tort; and it was f:1:4 that he was a baſtard, and 
was ſeiſed and difſeiſed, and that he is known by the name ſupra; 
and becauſe he dees not claim as heir, it ſuffices to name him by 
the name by which he is known, and alſo he was an infant, 0 
whom ſhall not be adjudged miſpriſion, wherefore he recovere 
the land and damages; quod nota. Br. Noſme, pl. 39. cites 
35 Aſſ. 13. | 
2. Præcipe quod reddat ver/us Johannem filium R. at T. the 
other ſuid that Fobn is a baſtard, judgment of the writ ; Finch. 
ſaid, he is known by this name ; per 'Thorp, if he be a baſtard, 
pw is ſon, and awarded the writ good; quod nota; and yet 
e was named J. filius R. in Latin, but if it was in Engliſh, it 
may be taken for a ſurname ; for per Kirton, where it is in 
Latin, he ſhall not ſay that łnogun by this name only; Thorpe contra, 


by award, Br. Miſnoſmer, pl. 39. cites 39 E. 3. 24. 1 
2 3. 
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3. In debt, if the name of the defendant be F. Fitzwilliam, Fr. Brief, 


d and the worit is Præcipe Johann: Filio Wilhelmi, it is a good plea Pi. 465. 
e | . . , : 0 . age . cites S. C. 
to the writ that his father's name was Roger ; for Fitzwilliam is pl. 67. 
4 a ſurname, but Filius Wilhelmi is the proper name of the fa- cites 44 E. 
& ther; note the diverſity ; for the tranſlation of the name from 3 12. 
5 the vulgar language into Latin will alter the matter. Br. Miſ- 
1. noſmer, pl. 12. cites 40 E. 3. 22. | 
* 4. If there are two Eugliſb names that are diſtind, and one 
Latin name for them both, this makes no alteration in the record 
1 as James and Jacob are two Engliſh names, and for them there 
4 is one Latin word, viz. Jacobus, a direction to Jacob. Vice 
if Com. the return was Reſpond” Jacob'; and well enough. 
7 G. Hiſt. C. B. 177. cap. 17. 
th 5. A writ was ad reſpondendum J. S. & Fidei uxcri ejus) and 
the defendant pleaded in abatement of the writ, becauſe the 
0 name of the wife was (Faith) in Hugliſb, therefore they pre- 
c. tended that it ſhould be [Fidei.] Rhodes ſaid he knew a wife 


called (Troth) in Eugliſb, and the was called (Trothia) ia Latin, 
and it was good. And all the Court adjudged this writ good 


2 here. Goldſb. 86. pl. 10. Paſch. 30 Eliz. Anon. 

| (B) What is. By Omiſfons. 

le * 71 TH E King licenſed N. to found a Provolt of a Chauntery, 

it which ſhall be called Prowgft of the Chauntery of C. and 

15 aſter the King impleaded by name of Proveft of the Houſe of C. L 498 } 
. and for this miſnoſmer the quare impedit abated, tho' it was 


averred for the King that it was known by this name. Br. Mif- 
voſmer, pl. 24. cites 38 E. 3. 14. 
2. Writ was brought againſt Pricreſs of Newark of D. and 
17 was abated becauſe it was not Prioreſi of the Houſe of Newark 
quod nota bene. Br. Miſnoſmer, pl. 25. cites 38 E. 3. 28. 

3. Præcipe quod reddat was againit Mig. of 7ryage, and 
protection, for quia moratur' was ſhewn forth tur Mich. Tryage 
without (of) and for the variance it was diſallowed by award. 
And per 'Thirning, Culpepper, and Hill, Juſtices, M.  T. and 
M. T. cannot be intended aue and the fame perſon , contra Hanke, 
but it was adjudged ut ſupra againſt Hanke. Nota. Br. Miſ- 
noſmer, pl. 22. cites 11 H. 4. 70. 

Ll 


(B. 2) Difference between Miſnoſmer in Grants, 


1c Obligations &c. and judicial Proceedings. 

h. | : | 

dy 1. IN conveyances in fines or fegſtmente, the change of the real 
et chriſtian name into another name does not avoid it; for 
it there is us apparent miſtake of the clerk, and charters receive a 
in benign interpretation, and moſt againſt the grantor. G. Hiſt, 
ay | 34 B. 176, 177. cap. 17. 


2. If 
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2. If eos names are in original derivation the ſame, and are 
taken promſcuouſly to be the ſame in common uſe, tho they differ in 
ſound, yet there is no variance; as Piers Griffith brought an 
audita querela, and outlawwry was pleaded by the name of Peter 
Griflith, and allowed. G. Hiſt. C. B. 177. cap. 17. 

3. It does not follow that what will be ſufficient to amount to 
a dejeriptio per/one, to enable a man to fake by will be ſufficient 
for him zo fre by. Per Eyre and Powis junior, J. 10 Mod. 208. 
Hill. 12 Ann. B. R. in Caſe of Cambridge Univerſity v. Arch- 
biſhop of York. —Als. Vavaſor v. Crofts. 


See Eftoppel I. Bd 
ST (C) Pleadings. 
per tot. 


T. A SSISE againſi Fulian, the defendant pleaded a feoffment 
by deed by the anceſtor to the defendant by name of Gylian ; 


and it was held that he ought to plead by the name contained in 


the deed; for Julian and Gylian is not one and the ſame name. 
Quere. Br. Mifnoſmer, pl. 44. cites 26. Aſſ. 16. | 
2. Note per Kirton, that if action be taken againf? WW. T. he 
cannot ſay that his name it R. T. Judgment of the writ ; for it 
cannot be intended the ſame perſon; and judgment given againſt 
W. T. ſhall not bind R. T. Br. Miſnoſmer, pl. 11. cites 
40 E. 3. 3. 
3. Treſpaſs againſt J. T. prior of N. and one came in proper 
perſon, and ſaid that he is prior of N. and that his name is T. D. and 
nt J. T. Judgment of the writ, and the plaintiff ſaid that J. T. 
vas abbot the day of the writ purchaſed, & non allocatur, without 
faying, end yet ic; and the other that he is not abbot, Priſſ; 
and zf he was abbet the day f the writ, and depoſed after, this ought 
to be /hexon ex parte querentis, Per Newton, Ch. J. Br. Miſ- 
noſmer, pl. 35. cites 22 H. 6. 45. 
Ard yet ihe 4. Scire facias again R. and Anne 2 and he and his feme 
r. "= came in proper perſon, ond ſaid that you have here R. L. and Agnes 
2 F alſo, his feme, in proper perſon, which Agnes was warned by name of 
ang lo he Anne, and is named Anne in the ſcire facias, and demanded judgment 
[ 409 ] of the writ ; for her name is Agnes and not Anne, and it is 2 


yr 8 FE _ plea by them for the feme, and if it be found it goes to all. 
bad ne bing Br. Miſnoimer, pl. 8. cites 33 H. 6. 22. 
in the land 


but in right of Agnes bit w.fe who is now alive not named in the writ. Judgment of the writ, and ® 


a good plca ger Cur. quod not, goos cale. Ibid, 


In Qua, Imp. for the church of Taunton, defendant pleaded 

a fine of Tivertaunton; per Frowike Ch. J. defendant need not 

aver them to be all one, unleſs the names in the fine and in the 
action were clear contrary, Kelw. 49. b. P. 18 H. 7. pl. 1. 

6. Debt againſt J. S. executor of the teſtament of F. N. and 


2:pon the capias the defendant came in gratis,and ſaid, that where he is 

named J. S. his name is R. S. Per Edgar he ſhall not have the plea; 

tor J. S. and R. S. cannot be intended one and the ſame * | 
| | an 


and the ſheriff cannot take the one for the other, and ſo no 
damage to him. But Frowike and Vaviſor contra, and that he 
may have the plea for the miſchief of outlawry, and there is 
perfect conuſance here that he is the ſame perſon, becauſe he is 
named executor of F. N. Quare. B. Miſnoſmer, pl. 40. cites 
21H. 7. 8 
7. Obligation by John Czzer, and the acquittance is John 
Cirfin, it is not good, without averment that he is known by the 
one name and the other. And. 212. in Caſe of Mariot v. 
Maſcall. 
8. Debt; and counts qr cm predic” Jacobus per namen Jo- 
hannis Minloso ſuch a day and year, per quoddam ſeriptum ſuum 
obligatorium conceiſit &c. Detendant demanded oyer &c. by 
which it appeared that defendant, by the name of Fohn Win- 
low fecit ſcriptum & c. And the condition was, if James Winlow 
paid &c. Whereupon defendant demurred &c. and per tot. Cur. 
the action lay not, for John cannot be James. Cro. E. 897. 
Field v. Tames Winlow, als. dict' John Winlow. : 
9. If the plea be of an acre, and the deed of a manor, it is well; 
for the acre may be parcel of the manor. Jenk. 170. pl. 33. 
10. 'The ſafe method of pleading, where there is a variance 
betrvcen the plea and the deed, is to plead that the land in the 
plaint was convey'd by the name expreſſed in the deed. And fo 
in all caſes where there is no repugnancy betaueen the deed and the 
plea; unleſs in a cate which cannot ſtand with law. Jenk. 170. 
pl. 33- : 
1:. Aſſumpſit againſt Fermin. Defendant pleads his name The pleads 
is 7ermy, abſque hoc, that it is Jermin. Per Cur. it is a ma- „s“, 
terial variance, but cured by defendant's appearance; but de- predieus 
ſendant ought to plead quod Fermy, qui implacttatus eft per nomen Jobn Ger. 
Jermin, dicit, that his name is Jermy. So judgment was, quod 2% _ 
Reip, ouſter, Cumb. 188. IIill. 3 W. & M. Tallent v. Jermy. & ae 


&c. & dicitg 
that his name is Cn, & non Germyn freut Cc. Carth. 207. Tallant v. Germyii, 


2. The defendant pleads, that he was baptized by the name 
of Micha, and not Aichael; the plaintiff replies, that he is 
known as well by the name of A{:chael as Micha. The dèfen- 
dant demurs, becauſe he ought to have traverſed that he was 
bapMed, und not that he was known by one name and the 
other; for a man cannot have two chriſtian names. And judg- 
ment was given ior the defendant. L. P. R. 5. cites Paſch. 
7 W. regis. x 

13. The declaration muſt be of the name in the obligation with S. P. ad- 
an alia of the real name; for the declaration, as it is faid, muſt 1 
liew the cauſe of complaint, as it is; therefore it muſt in all 10 Jac. 85 
things follow the obligation, and the intent of the alias is only Sazey „. 
to ſhew he has been differently called from the name in the obli- * e 
gation; and therefore þ if a man oblige himſelf by the name of 27%, b. 
J. S. cſq; and afterwards he is made a knight, the plaintiff can- pl. 9. Hick. 
Vol. XV. | LI mm 
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211 * 
cap. 17. 


mimamed 
E 1 
the uſt de b. ons ht againſt him by the ſame name as in the bond. R. S. L. 7. Cites Dyer 
2 3 Ball. 216 e Yelvero n J. 1 Cale ol Saxe v. W Sms ton. 
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(C. 2) Pleadings. Ii what Cafes it is a ge Pleg, 


At COMMON . 2 Man m: ay ad m TE Aſwmer of 17 'S IVC 7 5 bap! ifin 1 177 eden 


law, it 4 
PET. ſon be 
19 10 +, 1 ty 


a 7 


+ > caſe except in caſe of ſelany; for in felony he mall anſwer to 
e felony; per Rolfe; quod non negatur. Br. Miſnofmer, 


5 ra cites 3 H. 6. 22. and 26. 


EC? ii. 4 
nume, yet he ſhall not plead miſt of ner to the felony; for the /7difment is ſworn again}? the pary 
pre/ nt, and appearing to heir view, and ſo no 1251 zur) by the miſnoſiner, as might be where-the 


party appears d; attort, ey; 21d 191405 ge rer un 20 


- 34 theretcre this is altered by laute of Add:t'ons. . Hiſt, C. B. 176. Cap, 17 


ion; 
T te — ea 
S W. ENI. 


by no certain name, and have no fixed labita⸗ 


of miſnoſmer was allowed in N 4:Ent to all indictment of muraer, Carth. 297. Hill, 


the Lord © burn! Cie. 


4 ? . * . . 
If the inG%4ec/? oe tuen upon miſuofmer of the party who is in. 
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this by Rolf, 3 II 6. 26. that he ſhall not picad miſnoſmer, but not guilty, 


Viz. in name 


0: * pt:{2:. 
Ibid, 


pl. 13. cite 


5. C. But Br. Brief, pl. 56. cites 42 E. 3. 23. 


8 7 
- 


and the inqueſt ihall inquire 3! he be the fame perton Or not, 
Br. Confpiracy, pl. 2. citcs 33 21. 6.1] and 34 FL. 6. 9. 

3. I: mall not be a pica wie the ation is founded upon ſpe 
cialiy; contra where it is upon matter in fact. Br. Miſnotiner, 


pl. 57. 
(C. 3) Pleadings. By whom. 


1. AS e Jabel; It was taken a good plea, that {be had #2 

me £lizabeth and nt Iabel, judgment of the writ z but it 
is doubted, whether a Si Il. al! plead "och plea in „ or al- 
terucy; but the party himſeif in perſon may clearly. Br. Mit 
noſmer, pl. 43. cites 20 Afl. 61. 


2. liclpais aganift F. S. and A. it is a good plea for A. 15 ſi 


> that he is the ſore of F. S. nat named fome z judgment of the wilt. 
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J. 8. ſail 9% is * h t was 


64. b. in 
Sir M 5 
Finch” 
75 Buy 


D tt aga 


4191 rial. 
„ Md e b m and : e 'F. W. ( $4 I's 114 co: þ 45450 - 5 his I 


1: alive not named in the Wit, jJuoynicht ot tie it. IId. — Or in pi "—_ quod reddat againf 
> 4 


- $9 where it is brought again? . S. and A. his feme, A. may 
perfor 5 that t ihe is not the feine of J. S. judgment of the writ ; but 
Lech Res: F 8. ſhall not have the plca, per * Cur. And the 1 
N ſecms to be inaſmuch as none ſhall plead miſnoſmer, but tht 


Fan himſeif. Br. Brief, pl. 5 Cites 42 .. 3. 22 
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Br. Miinoſmer, pl 69. cies 14 H. 3.— 5:7 ny) in this action, that the la- 
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ue, and the one i miſramed, the other cannot plead miſnoſmer of bim, but may ſv, that he hlds 
„uin with one ſuch &c. of the gitt of A. B. not named ia cle wilt &. Tudgment oi the writ &. 
Ibid. 

S8. P. Br. Miſnoſmer, pl. 13. cites S. C.—S P. Br, Aſſiſe, pl. 395. cites 29 Aſſ. 70.—8. F. 
Br. Treſpaſs, pl. 37. cites 35 H. 6. 50, 51. Br. Miſnoſmer, pl. 10. cites S. C.——5. P. Br. Mit 
noſmer, pl. 63. cites 29 Atl. 70. and 20 H. 6. :0.--—Lutw. 36. Mich. 9 W. 3. C. B. hotel vs 


Evance.—If two are join'd in a writ, the one ſhal! not plead miſnoſiner of the other, 5 Rep. 64. b. 
eites 14 H. 6. 3. b. and fays the reaſon is, that miinoſmers are not tavour'd in law to have ad au- 
tages taken of them, in deteſtation of nice and cilatory exceptions. 


4. Debt againft . H. of D. the defendant ſauid by attorney, that Attorney 
thire is D. in H. and D. in F. and none quithout addition. And gat po 
per Chaunt. attzrney may well plead this; for it i not parcel of inlarges the 
the name of his maſter; by which the other ſaid, that there is a vil! name of bis 
sf D. in the ſame county without addition, Priſt; and the other (417g 
e contra. Br. Miſnoſmer, pl. 76. cites 10 H. 6. 26. gets = 
trary to his warrant. Br. Miſnoſmer, pl. 62. cites 2 II. 6. 10. 11. 


5. Debt againſt a feme; at 7he exrgent, ſhe render'd herſelf, and 
the ſheriff returned quod reddit je , and upon this ſhe came, and 


ſaid, You have here J. who avas the feme of R. H. awho ts ſued by 


by 


the name of J. who avas the feme of F. V. and ſaid, that her baron 
had to name R. and not J. Judgment of the writ 3 and admitted 
a good plea, tho' ſhe herſelf anſwered for it was agreed, that 
ſeveral who come at the capias, or at the pore gratis, may plead mif= 


* 


n:/mer z quod nota; and fo ſee that ihe pleaded miſnoſmer of 


another perſon, viz. of her baron. But it ſeems now, that this 1s 
as parcel of her name. Br. Miſnoſmer, pl. 29. cites 19 H. 6. 43. 


6. The baron may plcad miſnoſmer of þ:s feme to the writ z 4s in tref- 
contrary. of other perſons. Br. Brief, pl. 426. cites P. 3 UH. 2. 4 
6. 22. his feme, be 

appear'd, 
and ſaid, that the feme's name was E. and rot M. Judgment of the writ; and a good plea, per 
Bingham ; quod nullus negavit. Br. Miſnoſmer, pl. 35. cites 22 H. 6. 45.—So in aſſiſe again 
A. and Margery his ft me, who ſaid that Margery wwas dead before the writ was purchaſed, and 
li now ferne is named Margaret; judgment of the writ, and the writ abated. Br. Miſnoſmer, 
pi. 45- Cites 30 All. 19.— But it ſhould be 32 Aſil. 16.) 


7. Debt by Al. Pot, where her name was Al. Caſt, and the Se if a man 


delendant would have pleaded miſnoſmer by his atterney by ane 
ſpecial auatrraut againſt Al. Coff, who brought writ by name of mer impar- 
Al. Baff, and it was admitted that he cannot plead it by attor- 4, he can- 


- ot by ws 
by ; and the warrant was not admitted; for he was a ſtranger. = ran 


bf. Miſnoſmer, pl. 51. cites 5 E. 4. 108. proper per- 

fon, come 
alter, and plead miſnoſmer, nor other thing contra t9 the warrant of attorney. Pr. Miſnoſmer, 
pl. 72. Hut it is ſaid that where J. &. is implea ed &y name of M. S. the attorney by ſpecial war- 
rant may plead miſuoſm-r, in ſuch form, viz. 7. S. who is here impleaded by name of IF. S. peſuit 
laco ſus &c, And Jo ſee Miinoſmer pleaded in name of baptiſm ; quære thereof; for it is but a note. 
Br. Miſroſmer, pl. 5 5. cites 8 E. 4. 9. 


8. Appeal or treſpaſs againſt ſeveral, the one cannot plead miſe 
mer of the other, but he may plead the death of his companion, 
or that there is no ſuch in rerum natura; for the one proves that 
the writ ſhall abate, and the other proves that the writ was never 
good, Br. Miſnoſmer, pl. 59. cites 21 E. 4. 70, 71. 
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411 Mitnoſmer. 


** Tere (C. 4) * Pleadings. At what Time. 


1. IN præcipe quod reddat at the Grand Cape againſt V. N. he 

may come and ſay that his land is ſeiſed into the hands of 
the King, and hat his name is R. and net W. Br. Miſnoſmer, 
pl. 35. cites 22 H. 6. 45. per Newton. 

2. In debt agarnff J. Wrybilt he was returned nibil upon the 
original, & non eff inventus upon the capias, and appeared and 
pleaded gratis miſnoſmer Wrykbolt for Wrybolt ; and by ſome he 
ſhall have the plea gratis as here to avoid vexation; but by the 
beſt opinion if he comes by proceſs ſerved, or in ward, he ſhall 
have the plea, but nt when he comes gratis; for he is at no pte. 
judice; becauſe if the ſheriff takes him or his goods, he ſhall 
have treſpats, or falſe impriſonment; for he is not the ſame per- 
ſon. Br. Miſnoimer, pl. 54. cites 3 E. 4. 15. 

3. If exigent be awarded againſt R. P. and he renders himſc!f to 
the ſheriit, he hall not plead that he is W. P. and not R. P. 
for he came in without garniſnment; but if a man comes by 
capias, or diſtreſs, or by ſummons of his land, he thall plead mi 
noſmer, for the trouble which he has of his perſon, goods o 
lands. Br. Miſnoſmer, pl. 56. cites 8 E. 4. 18. per Littleton. 

L 412 J 4. If a corporation be iripleaded by another name than their 
S. F. Br. foundaticn is, and ane appears for them as attorney and imparles 
— they cannot plead miſnoſmer after; per tot. Cur. Br. Eſtoppeh 
8. C. pl. 93. cites 15 H. 7. 14. 

Ss of other 

perſons. Ibid. pl. 7:.—Note, that in debt againft J. prior of the church of St. Peter of C. he in- 
garied by attorney, and at the day came and pleaded that i: is foundea by the name of prior of tit 
church of St. Peter and Paul D. Judgment of the writ ; and becauſe he had imparled by attorney 
before, therefore was ouſted of the plea, per Cur. for this is all but one name. Br. Miſnolmer, 
pl. 9. cites 35 H. 6. 5.—Ss where be imparts by the name of the privr of St, Peter and Pau . he 
ſhall not ſay tha! be is prior of St. Peter only ; for it is all one. Ibid For when he affurm bi 
name, be cannet plead miſnoſmer after, Vid. —— And it is n where 2 man is named of D. ard 


imparles, and afier comes and ay, that there is Ce r D. and Nether D. and nane without add. 
tion ; tor this ſtands with, and is only addition, and no part of his name, Ibid. 


5. Motion to ſet aſide a judgment irregularly entered up, and 
to ſet aſide the execution thereon. Charles Earl of Banbury 
gave a warrant of attorney to enter up judgment by that name, ui 
the plaintiff entered it up by the name of Charles Knowles Fq;, it 
appeared that the bond was by the name of Charles Earl of Bai- 
bury &c. The Court ſet it aſide, but ſaid, if a nobleman will ad- 
mit himſelf to have a wrong name, ſo that it cannot appear to 
the Court that he is a peer, he ſhall not after ſay he is a peer, 
and fo to alter the nature of the execution. 11 Mod. 94. Mick 
5 Ann. in B. R. Ld. Banbury's Caſe. | 
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Miſnoſmer. 


(C. 5) Pleadings. Eſiappel in what Caſes, 


1. 


mer, pl. 78. cites 30 H. 6. 2. per Forteſcue. 


if he ſhall ſay that he is W. D. It ſeems that he ſhall not; for he is not this perſon. 
Orig. (record? . 


4. Where action is brought again/? 


7. H. where his- name is 


R. H. and he appears and pleads and ſuffers it, this ſhall be eftoppel 


between them in all other actions after. Br, Miſnoſmer, pl. 7. 
citzs 33 H. 6. 7. 19. 50. 


Urchaſe of charter of pardon, where a man is miſnamed 


if J. D. be 
impleaded 


Ibid. 


Put contrs 
between 


him and 


ſtrangers. 
Ibid. — Bus 


* p reco- 


very againſt him by default by ſuch name, there it ſhall not be eſtoppel to him; for it cannot be in- 


de. dea the ſame perſon; note a diverfity, Ibid. 


5. If a man recovers debt in a baje Caurt by name of J. Haſting, 
where his name 1s J. Haſtinges, yet it is good, and he may bring 
action at the common law of the debt recovered, and he 
may aver that he is the ſame perſon. Br. Miſnoſmer, pl. 68. 
cites 9 E. 4. 41, 42. per Littleton, Fairfax, Chocke, Needham, 
and Jenney. | | 


But where 
he recovers 
by miſnoſ- 
mer in Cours 
of record 
contra; for 
in the one 
caſe he may 
ſay that he 


by name &c. recovered in the baſe Court; dut upon recovery in the Court of record he cannot vary 


kom the name which is contained in the record; nota. Ibid. 


in a//umpfit againſt B. plaintiff declared, that in conſideration 
te would be bail fer him in a plaint of debt commenced by Adderby 
again B. in London, he promiſed to ſave him harmleſs, and thews 
that execution was awarded agar the plaintiff and he was forced 
to pay the maney; the jury found the promiſe, but likewiſe 
fund that the firſt action was conceived and entered by the name 
of Adderby, and the bail put in by that name, but that the de- 
claration was by the name of Adderley, and the whole proceed- 
ings after were in that name. Adjudged, that the plaintiff nil 
capiat per breve; for the ſpecial matter proves, that the plaintiff 
had no cauſe of action notwithſtanding the finding the —_ 
| | LIZ or 
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S. C. and 
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reaſon via. 
That the 
verdict has 
no credit 
againſt a re- 
cord, and 
that there; 
ſore it can- 
not recoa- 


Des 
N 
— ge! 


ee 
3 8 
py „1 * 


* - "*S 
re - 
- — 


W ——— CE EEE 
e 


r 
28 


233 42 


erg 9 or 1 1 
3 Goth . 
A Ox er rome a 
\ * 
* * WE 


— 21228 3 5 
* 83 


ISS) 


** r 
Dar 
* = 


* 
a 2 
— 


SS» * Fl 
vers. N 


wm * — * 
FRY IT — —— EE 


ye 
ihe. tht 
* * 


Pry 


n 


CTC Arie 


413 Miſnoſmer. 


difference 


Alloy hbe u- hie 1 740 . 21 
eee { Adderby ) for which the aſſumpſit was made, but e taking the 


f 2 between P/07ntsf avns tortiouſſy done, he not being bail for (Adderlcy) nor 
4 the recor%3. was the detendant's promiſe on account of ſuch bail. No. 40r, 
« & — 18 — 711 Fi » * d y 
N Cr. Trin. 37 Eliz. Adderby v. Bootliby. 
I 1.4 
5 —_ Oo 


Palſch. 38 Eliz. by name of Frampſon v. Delamere, 


7. If a man is impleaded by his wrong name, and bn the 
plea in bar pleaded, judgment is given for the defendant ; if he be 
afterwards impleaded by his right name, he may plead in bar the 
former judgment, and aver that he is un & ead” perſona for no 
man ought to be forced to take advantage of the miſnoſmer, 
G. Hiſt. C. B. 1764 cap. 17. | 

8 In grants and obligations, the miſtake of the ſurname doth 
not vitiate; becauſe there is no repugnancy that a perſon ſhould 
have two ſurnames; ſo that he may be impleaded by the name 
in the deed, and his real name brought in by an alias, and then 
the name in the deed he cannot deny, becauſe he is eſtopped to 
ſay any thing contrary to his deed ; for that is what they call an 
abſurdity to deny that evhich the party himſelf has formerly admitted; 
and he cannot with ſucceſs deny his real name, as an obligation 


178, 179. cap. 17. 


. 6) Abatement of Writ by what Miſnoſmer, 
s ane, of Bapti ills 


Aud in aſiſe 1. A 8818 E again? Label N. it was taken as a good plea thit 
- Wr. 3 be had to name Elizabeth and not Iſabel; judgment of the 
it is a good Writ, and becauſe it was teſtified by ſeveral, therefore the writ wa 
plea, thit abated for this cauſe upon nient dedire of it; quod nota. Bt 
lane & Mifnofmer, pl. 43. cites 20 Al. 61. 

gamed 7. in the aſſiſe, Hit gane is R. Ibid. cites 28 All. 36. 


2. Scire facias againſt three. One came and faid that where 
he is named ahn P. his name is Henry and not John, and that be 
has nothing but jointly with W. P. not named, judgment ef tit 
writz and the plaintiif confeſſed it and the writ abated, and! 
ſee Miſnoſmer of name of baptiſm. Br. Miſnoſmer, pl. I 
cites 47 E. 3. 14. 

3. In afſije by Cicily D. againſt two, the one pleaded a releak 
of the plaintiif in bar, and the other pleaded that her nan" 

: Julian and not Cicily, and if &c. that his anceſtor died ſeiſec 
and he is in by deſcent; and all ſuffered; quod nota miſnoſmd 
in proper perſon. Br. Miſnoſmer, pl. 20. cites 11 H. 4. 20 77 

4. "ihe abbot of B. was indicted by name of J. abb:t of J. 0 

&'verſe treſpaſſes, and came to the bar and was arraign'd, 4 
aid il at he had ta name Roger aud not Fohn, and the * } 
2 | | 


> 250 


cile the for he was not damnified by reaſon of the bail at the ſuit of 


of John Cote where his name is Gape is good. G. Hiſt. C. 
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London teſlified it; by which the King's attorney Sould not fur- 
ther maintain for the King; by which * he went without day 
without inquiry of the treſpais. Br. Miſnofmer, pl. 21. citcs 
11 H. 4. 41. 


5. It ſeems that a man caumet plead miſusſinern in his name of 


babtiſm, but in his ſurname; for he may be known by 2 ſurnames ; 
but only by one name of baptiſm. Br. Miſnoſmer, pl. 2. cites 
2 H. 6. 5. | 

6. A bond was entered into by the name of Fohn, but in the 
condition for payment he was named Rybert, and fo was the name 
ſubſcribed, and Robert was in truth his real name. Per Cur. 
There is a great ditferenc@hertween the caſe of a corporation and 
this caſe, quia conſtat de perſona, and judgment was given for 
the plaintiff, Vid. Lutw. 894. and Comb. 40. Mich. 2 Jac. B. R. 
Iſtead v. Clarke. —But this judgment was afterwards reverſed 
per tot. Cut. in the Exchequer Chamber. Lutw. 895. b. CLARK 
v. IsTEAD. And fays the following Caſes, which are ſtrong and 
direct to the purpole, were cited in maintenance of the reverſal, 
viz. D. 279. b. SHoTBOLT's Caſe. Cro. E. 897. FIELD v. WIN- 
slow. Mo. 897. PAN TON v. CHARLES. Ow. 48. [the Caſe of 
one LEUSAGE. Mich. 32 & 33 Eliz.] Cro. J. 558. WarxINs v. 
Or.rver. Ibid. 640. Manr v. SHEPHERD. 2 Brownl. 648. Sir 
Ldw. Aſhley's Caſe. | 


* 414. 


If the chriſ- 
tian name 
be whelly 
miſtaken s 
this is, re- 
gularly, fas 
tal. to all 
legal inſtru- 
ments, not 
only % de- 
clarations, 
but grants 
and obligas 
tions; alſe 
the reaſon 
is, becauſe 
It is repug- 
nant to the 
rules of 
chriſtian re- 
ligion, that 


there ſhould be two chriſtian names; for that allows no re-baptizing; therefore you cannot 


diclare againſt the party, but by that name in the chligatian, and bring in his true name by an 


alias; for that ſuppoſes the poſſibility of two chriſtian names, and you earn declare agalutt the 
party, and aver that he made the deed by his wrong name; tor that is to ſet up an averment cone 
trary to the deed; and there is that ſanction allowed to every ſolemn contract, that it cannot be ſup 
preſſed but by a thing of equal validity; and if he be impleaded by the name in the deed, he may 
picad that he is another perſon, and that 'tis not his deed. G. (it. C B. 174, 175. cap. 17.— 
And therefore if Edward obliges himſelf by the name of Edmuni, it will | be fatal ;] but the“ a per- 


me PO EO ENE DE . ** 
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fon cannot have two chriſtian names at one and the fame time, yet they may, according 


to the iuſti- 


tution of the church, receive one name at their baptizing te mate doubls names, ye! it doth torce a man 
to abide by the name given him by his godfathers when he comes himſelt to make profeliion 0! ree 


ligion, G. Hiſt, C. B. 175. cap. 17. 


7. When there is a /uicient expreſſion and fpecification of parties, 
whatever is redundant and over and above (like all other furplui- 


age), though miſtaken, cannot hurt and deſtroy the force of the 
grant, according to the rule utile per inutile non vitiatur z and 


+ % 
/ 
\ 


therefore a grant to Ger” bi/hop of Norwich, where his name is 
Mn, or to Henry earl f Pembroke, where his name is Robert, 
or to Emmy the wife of J. S. where her name is Zmelyn, it doth 
not vitiate. But in fplrading in theſe cates, {he Chrifttan name 
cigoat to be ſhewn; for the death of the individual is a good 
piea in abatement, which often falls out where the ſame ollice, 
dignity, or relation, continues in another. G. Hitt, C. B. 


175, 176. Cap. 17. a 
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4142 Miſnoſmer. 


(C. 7) Pleadings. Knmxwn by the one Name ana 
| the other. 


1. PNTRY; ſuppoſing the entry to be by V. and K. hi; 
fene, and the tenant ſaid that he had ts name J. and the 
demandant ſaid that the is knoww1 by the one and by the other; & 
non allocatur, but was compelled to maintain that ſhe had to 
name K. Br. Miſnoſmer, pl. 26. cites 21 E. 3. 47, 48. 

2. Aſſiſe by J. Wil” the defendant pleaded miſnoſmer, that th: 
name of the plaintiff is J. Word, and found by the aſſiſe that he i; 
known by the one name and by the other, and ſo the writ good; 
quod mirum ex parte guerent. For the plaintiff ſhall not ſay for 
plea, that he himſelf 1s known by the one name and by the 
other, but where the defendant pleads miſnoſmer of himſelf, 
the plaintiff may ſay that the defendant is known by the one 
name and by the other; but every man mult take preciſe notice 
of his own name, as appears elſewhere. Br. Miſnoſmer, pl. 42, 
cites 22 All. 1. | 

E 415 ] 3. Scire facias was ſued againſt the Prior of Saint John's if 
Flieruſalem in England upon a recovery in watt which was Prior 
of the Hoſpital of Saint Fohn of Feruſalem in England; and excey- 
tion taken: per | horp it is En220n by the cue name and the ther, 
and therefore anſwer ; quod nota. Br. Miſnoſmer, pl. 15. 
44 E. 3. 16. 

4. Scire facias againſt W. S. who /a:d that his name is W.C 
end not V. S. Judgment of the writ, and this in proper perſon; 
Markham ſaid known by the one and by the other; Priſt; and 
the other e contra. Br. Miſnoſmer, pl. 28. cites 19 H. 6. 2. 

But where 5. "Treſpaſs by the Abbit of R. the defendant ſaid that th! 
pa _—_ foundation is Abbot of St. Peter 2 R. and not Abbot of R. only; 
— — judgment of the writ, and the other e contra. Br. Miſnoſmer, 

wy it is pl. 5 3. cites I E. 4. 6. 


plea | 
for the plaintiffto ſay that he is known by the one and by the other; for a man may be known by 20 


| names, and yet he has not but one name. Ibid. —But where the defendant pleads miſnoſmer in tit 


plaintiff, there, known by the one and by the other is no good plea for the plaintiff; for he ought 
to take conuſance of his own name; contra of the name oi the de fendant; for he is another perioi. 


6. The Maſter of Burton Lazar and his Confreres pleaqg%, 
that they were known, impleaded, and uſed to implead, as well 
by the name of after and Confreres of Burton Saint Lazar of F. 
ruſalem in England of the Order of Saint Lazar, as by the name 
of Maſter and Contreres of the Hoſpital 1 Burton Lazar; quod 
nota, that known by the one name aud the other is a good plea; 
but it ſeems that they cannot take any grant, but by their true 
proper name. Br. Miſnoſmer, pl. 37. cites 9g E. 4. 20. 

7. In debt it was agreed clearly for law, that if miſnoſmer be 
pleaded in a prior for variance * name of the corporation, the 
other may ſay that known by the one and by the other. Br. Mil 


mer, pl. 85. cites 16 H. 7. L. 
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(C. 8) Pleadings. / Pere a different Perſon of the 


4 

7 . 4 

fame Name afpears, or is pleaded to be ſo. 1 

1. ] T is ſaid, that when there are 7409 F. S's of one and the ſame But if 4 9 
vill, and the one is tmpleaded and not named elder or younger, / "— of 4 

and he who 15 impleaded appears, he ſhall not compel the plaintiff — fi 
to put addition, but ſhall anſwer. Br. Additions, pl. 47. cites pears, he 1 
9 H. 6. 46. hall compel 15 
3 the plain- 14 
tiſt to put addition by his ſurmiſe, which ſhall be entered in the rell: quod nota diverſity, Ibid, 1 

2. In ſcire facias again/? me another of the ſame name appears, the If «ne _ 4 
plaintiff may ſay that he is not the ſame perſon, and the other ſhall not 5 e . Is 
hade traverſe to it, for he has advantage thererf, for this is a diſ- fendant bur : | 


charge to me in this action; per Danby &c, Br. Miſnoſmer, is # te 
pl. 56. cites 8 E. 4. 18. Jon - 

plaintiff 
may ſay that there are two of the ſame name, and his ſuit is againſt the other and not againſt him 
who appears, and give addftion, and proceſs ſhall iſſue againſt the party with addition; quod nota; 
per Moile J. Br. Additions, pl. 12. cites 33 H. 6, 53, 54. 


22 — — nn 3 
” 43 7 POR b > vo M1 
_ HF — Cane ts uy 


— — - 
* * 


3. But per Moyle, if I bring an action again/? W. T. taylor, But if no 


and 71”, 7. ſmith appears, I may ſay that he who appears is 2 27 | 
W. T. ſmith, and not W. T. taylor. Ibid. be. wi 
not ſued ap- 


Pars, there I ſhall ſay, that W. T. taylor who appears is ſon of N. T. and the other againſt whom 
me action is brought is W. I. ſon of J. T. and fo is not the ſume priſon, Ibid. : 
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(C. 9) Pleadings. Of the Place where. [ 416 ] 


See Abate- 
ment. 


1. IN precipe quod reddat f tenements in Herſgh the tenant Additions | 
* pleaded a recovery of the ſame tenements in Heſtrich; and 
per Thorp it is a good plea for the vi// may be known by the one | 
name and the othen. Br. Miſnoſmer, pl. 74. cites 39 E. 3. 
2. In debt again F. H. of D. the defendant jaid by attorney, 
that there is D in H. and D. in F. and none without add en; and 
per Chaunt, attorney may ell plead it; for it is net parcel of the 
# name of his maſter ; by which the other ſaid, that there is a vill of 
D. in the ſame county without addition, Priſt; and the other e con- 
tra. Br. Miſnoſmer, pl. 76. cites 10 H. 6. 26. 
3. Maintenance againſt J. S. of P. who ſaid that be was never 8. P. Br. | 
ef P. without ſhewing of what vill he was, and a good plea; and * | 
yet exigent does not lie in this action; but this is a good plea of S. C. 


— 
1 


La 
e 
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miſnoſmer by the common law. Br. Miſnoſmer, pl. 61. cites 0 
11 H. 6. 11. 11 
4. In replevin of a taking in Sale the defendant fhall not ſay, that A man ean- ul 
the place is named Dale, and not Sale; for he ſhall not plead _ FF 1 
miſnoſmer of the place, as he ſhall do of the place of which the of yi; place. | 
4 defendant | "i 
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T-»- defendant is named in treſpaſs; but he may ſay in replevin that the 


N Y 
mne 


+ 2 Lan * 
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Br 

i „  tabirig avis in anther place, and not in the place in the writ. Br. 
| N E Minolacr, pl. 86. cites 16 H. To Jo 5 
14 F : 
» ; 
24 S. in action where proceſs of outlawry lies. Br. Miſnoſmer, pl. 64.cites 8 H. 6. 9. 7 
* | : 
4 ; 
3 . Ae Lof lands] in Middleſex was brought in C. B. and the I 
'$ writ ⁊uus de libero tenomento in C. and the plaint was of a meſuage, 8 
100 acres of land, 19 acres of meadowv, 30 of palture, and 10 1 
£054, with the appurtenances &c. And it was ynded, that the = 


tenements Fe. were in H. and nat in C. Judgment of the «orit 3 and 
af &c. nul tort &c. Quære if he need to ſay, ard not in C. in as 
much as the writ is only ſuppoſal, viz. de libero tenemento. 
D. 78. pl. 43. Mich. 6 E. 6. Charleton v. Saunders & al. Z 

6. In treſpaſs in Helderneſi apud M. the defendant (in reſpect g 


1 Foo 
__ ES I. 


of ſome mifnoſmer) pleaded that there was no ſuch vill, hamlet, 3 

X . 3 ; 6 . ; . 
nor lieu conus Sc. The plaintiff replied, Priſt, that there is, abilh- 5 
out ſbeauing in certain, either that it is a vill, hamlet, or lieu conus, q 
and this in deteſtation of nice and dilatory exceptions. 6 Rep. 3 
64. b. 65. a. in Sir Moyle Finch's Caſe. % 3 


7. If the plea be of the manor of D. and the deed is of the manry 
of S. this is a material variance; for the manor of S. cannot be 
underſtood to be parcel of the manor of D. nor to be the manor 
of D. Jenk. 150. pl. 33: 


ned ww 7 gpp ty e 45y 


(C. 10) Replication and Rejrinder. 


1. IF A. gives bond by name of B. ang he is afterwards ſucd by 

the name of B. he may plead miſnoſmer, and the plaintitt 
may plead miſnoſmer, and the other may reply, that he made 
the bond by the name of B. and eſtop him by demanding judgment 
if againſ? his can deed, he ſhall be admitted to ſay that his name 
is A. and then he may rein, and ſav that he made us ſuch deed ; 
and this he muſt do <v:thort gyer ; for if he prays oyer, he admits 
his name to be B. 1 Salk. 7. pl 17. Mich. 3 Ann. B. R. cited 
as {aid per Cur. in another Cafe in tlie ſame Term. 


£437 1 (D) Miſnoſmer. Relicved in Equi. ” 

Oro. E. 347. 1. A Miſnoſmer was in a bond, but it was ordered, that] no 

. advantage be taken of it. Toth. 89. cites 11 May 

5 33 Eliz. Colſton v. Car. 

[For more of Miſnoſmer in general, ſee Abatement, 
Addition, Grants (5) &c. Nolmes, and other proper 
Titles. ] 


Miſrecital. 


1 


- G 


Miſrecital, Miſtake. | 417 


mg Serre — . — 1 . 1 —_ 
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g 991 ſr2cital. | 
x b 
5 . . a 
2 1. 1 F a thing 1s ge ered 79 * time, place, and number, and. that *Defcafance 9 
. is miſtaken, all is void. Arg. PI. C. 392. b. Trin. 13 Eliz. 1 1 
$ E * 5 nizance ree i 
: i Cafe of the Earl of Leiceſter v. Heydon. 3 5 
0 made the 4 
| 1th of November, where it was the 24, is void, Per Archer J. Cart. 150. cites D. 50, 3 
. . | . . . a : 0 0 _ 

2. Miſrecital in an material point, and-where it is only an '3 

44 


additional flouriſhing in things circumfantial ſhall not avoid a 
grant; as where the huſband has a term in right of his wife, 
and this term is recited as made to the huſband. Per Archer J. 
Cart. 149. Mich. 18 Car. 2. C. B. in Caſe of Foot v. Berkley. 
3. A miſrecital zz the beginning of a deed, which goes not to 
the end of a deed, ſhall not hurt, but if it goes to the end of a 
ſentence, ſo that the deed is limited by it, it is vitious. Per 
Archer J. Cart. 149. in Cafe of Foot v. Berkley. 


[For more of Miſretital in general, ſee Grants (R. 3) (R. 4) 


and other proper Titles.) 1 

| :# 

* A 

ng 1 
1 | 

: 

Miſtakc. is 

g 

55 4 

i Iv PO | | 

(A) Miſtake of Tyme. | | 

I. JT was pleaded that A. the huſband of B. died the 2cth' of | | 
| February 39 Eliz. and that afterwards, viz. the 21ſt of No- 1 
vember, 39 Eliz. B. did marry C. ſo that the (afterward) is I; 
ſuſhcient. Arg. Bridg. 45. Mich. 13 Jac. in Cafe of Smallman * 
v. Agborrow. | 1 
2. Summons to appear Tueſday the 17th of April (where | 

ſ 


Friday was the 17th), before Juitice of Peace, on a penal ſtatute, 
the time being impoſſible it was as if no ſummons had been. 
I Salk. 181. Trin. 2 Ann. B. R. Queen v. Dyer. „ 
| | (B) Miſtake . 


"Cas 
ed 


418  MWitake, Modo et Forma, 


M. MS 


(B) Miſtake of Verdi. 


1.'PHE worils of a deed were, that after the death &c. the 
tenements aforeſaid ſhall revert inſtead of remain to J. S. 

yet it is a good remainder ; becauſe, as it ſeems, every one's 

deed ſhall be taken moſt ſtrong againſt himſelf. Br. Faits, pl. 26. 

cites 21 E. 3. 49. | 
| 7 Woah 2. Reſtrain for diſtrein, if rent be arrear, not being limited to 
Cro. J. 390. any thing which ſhould be reſtrained, as on the cattle, or on the | 
Wood v. land, and ſo ſhall not be taken to mean diſtrein. Roll. R. 330, | | 


— 367. Hill. 13. and Paſch. 14 Jac. B. R. Moody v. Garnon. 
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[For more of Miltake in general, ſee Grants, (D. 2) (O) 
&c. Milcaſting, and other proper Titles. 


1 
k Modo et Forma. 
1. Me O & forma are words uſed in pleading, and ſome- ( 


times they are only formal, and ſometimes they are ma- 
terial; theſe words are ms/tly uſed in the anſwer of the defendant, 
whereby he denieth himſelf to have done the thing laid ts his charge 


CE ATT ITED 


modo et forma declarata. Reg. Plac. 92. cap. 2. 1 
2. In debt by a ſervant againſt his maſten for his ſalary upon a re- = 
tainer, it is a good plea, that he did not retain the ſervant in it 
huſbandry, and he ſhall not be compelled to ſay non retinuit ge- 
nerally; for it may be, he retained him in other ſervice, and not in Ir 
huſbandry; but non retinuit mods et forma is a good plea; for this I 


ſhall be referred to the declaration by theſe words modo et 
forma. Br. Labourers, pl. 46. cites 33 H. 6. 22. 
Reg. Plac. . Where modo et forma are of the /b/tance of the iſſue, and 
299. cap. 8, ao but words of form, this diverſity is to be obſerved ; where 
—.— the ſue taken goeth to the point of the awrit or action, there modo et 
diverſity, forma are but words of form, as in the caſe of the writ of entry 
That 16 in caſu proviſo. But otherwiſe it is, when a collateral point in 
— pleading is traverſed ; as if a feoſfment be alleged by two, and 
aral point, this is traverſed modo et forma, and it is found the feoffment of th 
= 2 one, there modo et forma is material. So if a feoffment be be 
of the Pleaded by deed, and it is traverſed abſque hoc quod feoffavit m 
it i modo et forma, upon this collateral zflue modo et forma Pa = | 2 
c 
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Modo et Forma. Moieties. 


1418 


eſſential as the jury cannot find a feoſſment without deed. Co, e to 


Litt. 281. b. 


the Court 
that ne ſuch 
action lieth 


for the plaintiff, no more than if the whole had been found, there modo et forma are but words of 


form, Co. Litt. 281. b. 


4. Modo et forma ds not put the day nor place in iſſue; but only 
the matter and ſubſtance of the plea. Reg. Plac. 188. cap. 5. 


5. Where a traverſe is with a modo et forma &c. that will put 


the manner, as well as the matter in iſſue, where the manner is ma- 
terial, as the time, the fact, and other circumſtances, when 
they are the effect of the iſſue. Reg. Plac. 189. cap. 5. 


[For more of Yodo ct Forma, ſee Maſter and Servant, 
(U) pl. 10. Trial (C. g) pl. 53. &c. and other proper Titles. ] 


Moieties. 


(A) Moieties. Grant. In what Caſes it ſhall rale 
Effett by Moielies. 


C 419 ] 


See Joinfe. 
nants (R). 
Baron 
and Feme.— 
Grant (G. 


I, A Gift in tail to a brother and ſiſter are ſeveral eſtates; per a. 8.) 


Hobart, it ought to appear in the very deed of gift, that 
it is brother and ſiſter, otherwiſe it is a joint tail, and the iſſue 
ſhall inherit and hold a formedon. Noy. 29. Hill. 15 Jac. C. B. 
in Caſe of RExINGTON v. COLE, cites 8 Rep. 87. 17 E. 3. 51. 
18 E. 3. 39. 9 H. 6. 39. 22 E. 4. 18 E. 4. 29. 

@ 2. A. in conſideration of ſervice &c. gives land 10 B. his ſer- 

vant, and C. his couſin in tail. B. and C. had then an intention 
to intermarry and afterwards actually did. Adjudged, the gift 
being before marriage, they take by divided moieties. Noy. 122. 
Ward v. Matthews.—And ſays, it was ſo adjudged in the Court 
of Wards in EpMuxv's Caſe on ſuch a gift of a father to a ſon 
on an intention of marriage. Ibid. 

3. Remainder in tail male, and for want of ſuch iſſue, then to 
the uſe of all the iſſue female of the body of the ſaid A. by the ſaid P. 
begotten, and to the heirs of the body of ſuch iſſue female & c. re- 
mainder to E. and the heirs of her body. A. and P. left iſſue 


2 daughters, B. and C.—C. dies young. Theſe filters were 
jointenants 
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419 : Moieties. 


rolptenanty for life with ſeveral inheritances; ſo that a recovery 
pailed by B. the ſurvivor (who enjoy'd by ſurvivorſhip 40 years) 
does not alfect the moiety of C. which muſt remain to E. 


5 Mod. 385. Hill. 9 W. 3. Matthew v. Thompſon. 
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(B) Entry &c. into a Moiety. Good, in «what 
| . ll Cs Y 


I. TY formedon it was agreed, that where my willein and F. N- 

purchaſe jointly, I may enter into the moiety of my villein 
quod nota, that a man may enter into a moiety. Br. Entre 
Cong. pl. 15. cites 48 E. 3. 16. 

2. And ſee there, that one tenant in common may have an action 
of a moiety againſt his companion. Br. Entre Cong. pl. 15. cites 
48 E. 3. 16. 

3. The rule of law is, that in all caſes when coparceners or 
gointenants may icin in action, and have one and the ſame remedy, 
there F one be ſummoned and ſevered, and the other ſues for th and 
recovers the moiety, the other may enter with her. But when they are 
driven t9 7 veral af; 5, Or where their remedies are nt equal, 
there if ome rer vers, and continues the one moiety, the ther 
cannat enter with her; yet when both have recovered, they thall 
be coparceners again. 2 Inſt. 308. 


„„ ly fv 


> ot 


(C) Count and Pleadings. 


5 IN aſſiſe, plaint of the mztety of five acres of land is a good 
plaint where partition was made, that one parcener {hould 
have the one moiety, and the other parcener the other moiety, 
L 420 ] and in allowance of other land which was allotted to other of the 
coparceners, where there were four parceners in all, and good 
the reaſon is, becauſe partition was made by name of the 
moiety, Br. Plaint, pl. 8. cites 7 Aff. 10. 


[For more of Mairtics in general, ſce Baron and Feme, 
Grant, and other proper titles.) 0 
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Money. 420 


(A) Ii what Caſes it may be followed. 


I. Money has ue ear-mark, and cannot be followed when in- : Vern. 489. 
"TS fled in a durchale: Ld. Wrioh V Hill. 1704. 
veftea in a purchaſe; per Ld. right. 2 Vern. 441. 


. . % "ond © * . * . S. P. Hoo cr 
Mich. 1702. in Cafe of Kendar v. Milward.—Cites it as the Caſe „. kyles 2 
of KikK v. Wes, lately athrmed on appeal in Dom. Proc. —— 

S. F. a 


therefore if a recoiwer of rents ſhould lay out all the money in a purchaſe, and afterwards die inſol- 
vent, yet a Court of Equity cannot charge or follow the land. 2 Wms 's Rep. 414, 415. Trin. 1727. 
Per Id. C. Ki g. in Caſe of Deg v. Deg. | 

No if an exicatsr ſnould realize all his teſtator's aſſets, and die inſalvent. Thid. 

Gut where a verion by his deed un the u. ceipt ot the money, aid that the had therewith Pure 
c lands it 14, and MH, this was reſolved by Ld. C. King to amount to a declaration of truſt, and 
to raiſe a /pecifick lien on theſe eſtates. Ibid, Deg v. Deg. 


(B) Reſbitutian in what Caſes, and what Afions 
&c. Je fon Money, as Trover, Detinue &c. 


8 ſole 165. Fairfax J. ſaid, that one penny cannot be known money tal 
from another, which Huſſey J. did not deny; nor did he deny, felonice, if 
but that property in money cannot be known; fo it ſeems, that the defend. 
a man ſhall not have re//itution of money out of the hands of the 2 rl — 
ſberif; but Brook ſays, tamen quære; for it is ſaid, that ſtituden 


the “* contrary is uſed in appeals, if the defendant be con- _—_— 
victed. Br. Property, pl. 34- cites 22 E. 4. 19. _— 
| ; ſtanding the 
property be not known. Br. Reſtitution, pl. 22. cites 7 E. 6. Agreed in B. R. and C. B.—S. P. Tho? 
it c:110t be known, yet in odium ſpsliatoris, and becauſe in preſumption of law the felon had no 
mon but that which he ſtole, the appellant ſhall have reſtitution, And the like upon an indict- 


Gn. Jenk, 207. pl. 39. 


1. OTE, that 20d. was taken in the purſe of a felan, aubo had S. P. That 


2. If money be delivered to be re- delivered when required; 
upon refuſal debt lies. But if Portugal c. money, that may be 
known, be delivered to be re- delivered; detinue lies. Owen. 86. 

Mich. 41 & 42 Eliz. Bretton v. Barnett. 

3. Trover lies not of money received by ſervant for the But if the 
maſter's uſe. Cro. El. 661, 745. Paſch. 41. and Hill. 42 Eliz. 22 
Holiday v. Hix. | lies. Ibid. 
Money 
eclivered by plaintiff to defendant to keep, tho! it be not in bags, trover lies for it; per Roll. Ch. J. 
Allen 91. Davis v. Dyos, | 


4. Detinue 
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4. Detinue lies not for money number'd, nor a general action of 


treſpaſs de bonts & catallis aſportatis; for there is a ſpecial action of 
treſpaſs for it in the regiſter. Jenk. 207. 208. pl. 39. 

It feems it 5. Trover and converſion was brought of divers things and 

1 — inter alia ef 1901. in pecuntis rumeratis, Upon not guilty the 

may have Plaintiff had a verdict, and intire damages in B. R. Whereupon 

property is error was brought in Cam. Scacc. and atligned, that trover and 

_—_ converſion cannot be of money out of a bag; but all the Juſtices 

bag ercbeſt, and Barons agreed, that it well lies; for tho' it was alleg'd, that 

Br. Proper- mgney loft cannot be known, and fo whether it was the plaintiff's 

ter 7-, money whereof the trover and converſion was as the action 

tes 34 Hl. . 3 . 

6. 10. charges, yet the Court ſaid, that i: being found by a jury, that be 
converted the plaintiff*'s money (for the ling is but a ſurmiſe, and 
not material, becauſe the defendant might take it in the pre- 
ſence of the plaintiff or any other who might give ſufficient evi- 
dence; and tho' he took it as a treſpaſſor, yet the plaintiff may 
charge him in an action upon the caſe in a trover, if he will), e 
plaintiff had god cauſe of actian, and fo judgment was affirmed z 
and they ſaid, that this action lies of money out of a bag, as of 
corn which cannot be known. Cro. C. 89. Mich. 3 Car. Ki- 


naſton v. Moor. 


65 De (C) Plradings and Judgment, 


3 1. Brought delt againſt B. and declared upon divers con- 
ee * tracts, viz. that he had ſeld to B. ſuch merchandizes for fo 


BacGcHaw 


e. Prayx many portagues, and ſuch other for fo many ducats, Which in the 
—4 cites auhale . amounted to oo. flerling, which ſum he demanded in 
„ Be flerling money, and not in portagues and ducats according to the 


Eliz. Rot. x RE” 
637. be. contract; B. demurred upon the declaration, and the plaintiff 


tween Da- had judgment; for it is in his eleftion to demand his debt in 
Nn evhich of theſe coins he plenſed, either in the proper coin of the 


Wrcuartts . + © : 
where debt contract, or of ſterling, viz. current money, and upon error 


was brought brought in the Exchequer Chamber the judgment of B. R. 


Lala was affirmed. Le. 41. pl. 52. Mich. 28 & 29 Eliz. Wiliſhalge 
upon fale v. Davidge. 

of certain | 

pilchards for 221. Partugaliz, que attingunt ad valentiam 201, legalis monetæ Ang'iz ; and upon 
a il dicit hal judgment to recover the 201.—The Cafe of BacsHaw v. PLay.x was thus, vir. 
Tne plaintiff declared againtt the defendant as executor to J. S. in debt upon an ebligation, and de- 
wand'd 4-1. monete Flandrie attimgen. ad walentiam 4291. the detendant pleaded plene adminiſtravit 
204 found againſt him and judgment thereupon, ued recuperet debitum predictum. It was aſſigned 
for error, that it was not inquired by the jury upon taking the verdict, nor by writ to inquire, of be 
va ue of the money, and to give judgment accordingly; to which it was anſwered, that it was well 
eno gh, and the value ſhall be iptended to be as in the declaration, and to that purpole cited a precedent 
in the Book of Entries fol. 157. and the ſaid Caſe of Davindes and WycnraLls; but after much 
argument and debate all the Juſtices and Barons here held it to be error; for the value of Flemiſh 
ny is not known to us ere, any more than the value of 20 quarters of wheat &c. were, the zu- 


He is to be inquired, and to that purpoſe cited 11 H. 7. 5. and g E. 4. 49. which is the reaſon that 


te plaintiff in his declaration ought to expreſs the value thereof; but oi current money here, the 
vilue whereof is known, it needeth not, and therefore the judgment here ought to have been 7 
recuperet the 471. Flemiſh money and a writ to have been awarded to inquire of the value thereof, 
an i therefore as it is given, it is erroneous and for that reaſon was reverſed, Cro. E. 5 36. Mich. 


38 & 39 Eliz, in Cam. Scacc. Bagthaw v. Playn.— The plaintiff's affirming that the Flemiſh 
money 
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money amounted to 401. is no warrant for the Court to adjudge upon it without finding the value by 


the jury. Mo. 794. Mich. 37 & 38 Eliz. in Cam. Scacc. Plaine uv. Bagſhaw, 


But uhuere debt 


was brought for 30 J. and the count was of god's ſold for bol. Flemiſh which amirnt to 39 l. A. 8 
to be paid on requeſt, and that the defendant, tho' often requeſted had not pa tne 91. and 1 ver- 
dict was for the plaintiff, it was moved in arreſt of judgment, that the plaintiff ought to have de- 
manded the ſum according to the contract which was 60l. Flemiſh and to have ſhe vn that it amounted 
to 29 l. Enslith; but per tot. Cur. non allocatur ; for the debt oxght 79 be demanded by a name 
tet, and the Judges are not appriſed of Flemiſh money; beſides when the plaintiff has his judge 
ment, he cannot have execution by ſuch name; for the theriff cannot know how to levy the money 
in Flemiſh, and likewiſe it is now made good by the verdict which has found the debt de manded,s 
viz. 391. but if the contract had been for /o many cunces of Flemiſh money or for a mals of ſilver or 
gold, there it need not be demanded by the name of any certain ſum, becauſe it is no coin, nor is it 
aſual in trade, or merchandize, but in ſuch caſe the plaintiff ſhould have writ of detinue and 
2, or the value, Yelv. 80. Mich. 3 Jac. B. R. Raſtell v. Draper.—S. C. 


thereby recover the thin 
and in much the ſame words. Brownl. 99,—Mo. 775. S. C.—S. C. Cro. 


J. 58. and tho” the Caſe 


of Bacsnaw v. PLAY N was urged, yet the Court gave judgment for the plaintiff; for 
they held u difference between an ation brought by original writ and by bil/; but in [ 422 1 
both the plaintiff hl demand the ſum according to the Engliſh money, and if he demands it other- 


wiſe than it is in truth, the defendant may therein plead iu abatement, and fo help himſelf, 


And 


e verdit having found that be owed ſo much as plaintiff demanded, there ought net to be ary fur- 


ther inquiry of the value; wheretore 


Noy. 13. 8. C. 


2. Money may be granted by the name of bona, but a de- 
claration for money mult be pro pecunizs numeratis. 2 Show. 133. 


Mich. 32 Car. 2. B. R. Anon. 


3. In caſe upon four ſeveral promiſes there was a verdict for the 
plaintiff, and intire damages; it was moved in arreſt of judgment, 
that one of the promiſes was ill laid, viz. that avhereas the defendant 
was indebted to him in 131. 105. for ꝙ guineas, he promiſed is pay &c. 
and /cys not 9 guineas ad valorem &c. as he ought, the value being 7% 
not aſcertained by proclamation z and per Holt Ch. J. 1ſt. Any 8 
piece of money coined at the Mint is of value as it bears a pro- 
portion to other current money, and that without proclamation; 
the unit was the old piece, which was 208. in King James the 
Firſt's time, the unit was by proclamation raiſed 16d. which was 
| the reaſon and occaſion of the coin of guineas, and of their be— 
ing 16d. ſhort of the unit. 2dly. There are guincas cf 4os. 
apiece and ſo we will intend theſe were, and that the plaintiF was 
latisfied the reſt. 3dly. That it was not neceſſary to ſet forth the; 
number of the guineas; for in an indebitatus aſſunipſit the con- 
ſdleratian is only ſet forth lo fſhew it was not a debt by bond, &c, 
2 Salk. 446. Mich. 8 W. 3. B. R. Dixon v. Willoughs. 


Tor more of Money in general, ſee Bringing Money into 


Court, Land, Prerogative, and other proper Titles.] 


Vol. XV. 


it was adjudged for the plaintiff, Cre. J. 88. Draper v. Raftall, 


Where the 
declaration 

was of cen. 
blunt 
aurcis An- 
pliceguineas 


ſaid that 
this was very 
uacertain 
but hed it 
been cen- 
tum! Pc. 
auri ivocat, 
Aral) it 
had been 
we leuough. 
Mod 7. 
Mich. 6 W, 
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4 422 Monſters. Mortdanceſtor. 
= l 
i 8 (A) Monſters. . 
4 
z 4 2 
| F ; | 07 
1 = 
It was * A Monſter fhewn for money is a miſdemeanor. 2 Chan. Caſes 1 
8 5 110. Trin. 34 Car. 2. Harring v. Walrond. | Dt 
and 4 arms ; I 
and 2 heads aud but one belly, where the 2 bodies were conjoined ; the child died, and was in- ; it 
dalmed to be kept for thew, but was ordered by Lord Chancellor to be buried in a week, Ibid. p as : 
- $ wr] 
FLS; 
the; 
2 [Ir 
. cn — + 
* * e 
4 
+ 
as Wi 
4 W217 
f ; D ſt Foce 
Mortdanceſtor. wb 
= "hd 
lative 
1 Ie 
* * 
being 
(A) Statutes. xo 
| 25 to th 
This at is 1. ee Charta ꝙ H. 3. cap. 12. Aſſiſes of novel difſeiſn ani canag 
bat a decla= 1 mortdancaſtor ſball be taken in their proper ſhires. 
; 5 ration of the | ; L 
| eommon law. 2 Iaſt. 134. | 3 
the lor 2. Marlbridpe 3. cap. 16. he lord will not render uni c 
If the lord AMarlbridge 52 H. 16. If the lord will not render unt _ 
2 — the heir his land (when he comes to age without plea, the heir ſhall "088 
ar . 0 . 
heir of his recover his land by afſiſe of mortdanceſior, together with all hi N 
1 damages. - ws 
when he 8 
cometh of full age, the guardian will not ſues him to enter into the land, the heir mall have ax © plea 
alliſc of mortdanceſtor againft the guardian, by this ſtatute, F. N. B. 196. (F). © 
: | | plead the 
L 423 1 the heir at his anceſlor's death be at full age, and then ſeiſ®if "Ip __ 
the inheritance, the lord fhall not ouſt him, nor meddle auith any thing + Bur 
there, but ſhall only take 4 ſein theresf, that he may be known li uon the 
b lord ; and if the lord ſhall then put him ouſt, whereby he is drive NN he 
to his aorit of mortdanceſtor or couſmnage, he ſhall recover his damage "rag 
e, iu a writ of novel diſſeiſin. 8 : | | * in 
The King ſhall have primer ſciſin of lands helden in chief, as in Wh. N 
times paſt; neither ſhall the heir, or any other intrude into the in- | Here; 
Nordaunc' 


beritance before he have received it out of the King's hands as former) 
bath been uſed, 1 
i 


n - $4” Ä 
oe 


We — 
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. "+3 * * . 
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b 1 4 4 
+ | * 
Ay _— os 8 — 3 
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MBortdancefior. > 


This Ratute is to be underſtood of lands accuſtomed to be in the 
King's hands by reaſon of knight-ſervice, ſerjeanty, or right of pa- 
tro ge. | 

3. Stat. of Glouceſier 6 E. 1. cap. 6. If one die having + many This act 
Hel! 15 f of vhm one is fon or daughter, || brother or ſiſter, nephew e 


er niece, and the other be a farther degree off, all the heirs fall ** the can 


frem henceforth {| recover by a writ of mortdaneeſior. mon law. 
| | P 2 Init. 307. 
cl s cites Brack. lib. 4. fol. 254. 283. Britt. 18 1. b. and Fleta lib. 5, cap. 2,—And as a further proof 


thereof Lord Coke ſays, that this at extends to dying ſeiſed after the atute, and yet the lize oi 
ing e be in the writ of mortdanceſtor, ayel, and beſaiel oi dying ſeiied before the ſtatute. 


if two coparceners di; ſeiſed, and a firanger abates, the aunt and the nis ce ſhall not join in à writ of 
mortdanceitor, but mall have {everal writs { viz. ] the one ſhall have a mortdanceiter and the other & 
writ of aiel. 2 Init. 308.—9S2 if two coparceners are difſciſed and one 6.43 ij/ue and diet, the aunt 
and the nice ſhall not join; for they Lade ſeveral righist, and net one only, aud therefore 
they mult have ſeveral actions; but when they have recovered they ſhall hold in coparceuary. 
2 Init. 308. 

+ The words (many, or divers heirs) extend either 4e heirs gave/{ind by the cuſtom, or Heins, fe- 
va e coparceners by the common law. 2 Inſt. 08. 

t It likewiſe appears by theſe words [of whom one is a {on or daughter &c. ] that this act extends 
as well to heirs by the cuſtom, as to thofe by the common law; if the aunt and the niece bring @ 
w-ridarceftor of the dying ſeiſed of the father, the aun! is ſummened and ſevered, the niece hall 
proceed and reccver the moiety (tho* ſhe alone could never bring a writ of mortianceſtor of the dy- 
ing ſeiled of the grandfather ;) becauſe the writ rizhtly and duly commenced; and when the niece 
has recover'd, the aunt may enter and enjoy that moiety with her. 2 Int, :0$, 

| Thele words (brother or ſiſter, nephew or niece) imply the uncle and aunt, they being res 
latives, and then here are all the perſons that may have an athſe of mortdanceſtor; and in caſe tiers 
i: oe that may have an aſſiſe of mortdanceſtor, it matters not hot remote the atber is. 2 laſt. 308. 

** Bythe wordt (from henceforth) this law extends to the future aud not to the time patt, and yet 
being made in affirmance of the common law, the {ame law that guides in ſuturo, rules allo in præ- 
tzrito, 2 Inſt, 308. | 

+* Theſe words (recover by writ of mortdanceſtor) tho' general, have a ſpecial intendment ; for 
to the damages the aunt a/one ſhal! recover damages till the death of her huſband, and 6th of them 


and eamages from the death of her fifter according to the courſe of the common law. 2 Inſt. 305, 30g. 


4. Weſt. 2. 13 E. 1. cap. 20. Whereas that Juſtices in a plea of _ _ 
. , : anc i e 
mortdanceſtor have uſed to admit the anſwer of the tenant, that the g, gate 
plaintiff is net neat heir of the ſame * anceſtor, by «hoſe death be de was, chat in 
manded the lad, and is ready to enquire the ſame by alſiſe; it is 8 me f ho 
: * . - * - w—_ 9 * . b 6 * 

epreed, + that in aorits of confinage, atcl and beſatel, | which be of the r. OY 
ſame nature, his anſaver ſhall be admitted aud inquired, || and accord- ſinage, the 
mg to the ſame inqu:/ition, they ſhall proceed! 79 judgment. rn e. p 
to plead, that the demandant was not keir to him, upon wheſe dying ſæiſed the writ was conceived, 
but he mutt thew who was his next heir, which now by this act he need not to do, but yet he may 
plead the like plea as he might have done at th: common law as he did in 6 E. 3. 2 Inſt. 400. 

* Shis anteceſſor in a writ of mortdanceſtor is intended of the father, mother, brother, filter, 
uncle, aunt, nephew, or ni ce of the demandant, and of no ether. Ibid. 


11t6 


ſhall 
[ bu 


ave it 


bf 


thing } But in the writs of del, beſaiel, and couſinage, the trial of this iflue is peremptory, and there - 
aun 2 the Court ſhall proceed to judꝭ ment as here is expreſſed, Ibid. 
lriven + lhe d ference between the ailiſe of mortdanceſtor and theſe three præcipes appeareth by that 


which hath been ſaid, and yet in ſome reipect the words of this act (that they be ejuſdem natura) 
1mage! * true. Ibid, —Por as the vrit of mortdanceſtor faith, Si O. pater P. cujus haves iple ett, fuit 
eiſitus in deminico ſuo ut de feodo de 25 acris terre cum pertinen” in S. die quo obiit ; fo the words 


1 8 ef the writ of aiel are, De quibus N. avus predict. P. cujus hates iple eſt, ſuit ſeiſitus in dominico 
N io ut de feodo die quo obiit &c. Ibid. 
the in- | Herein is the difference between this plea of morCaunc? and the other writs; for in the aſliſ: of 
rmeriy Fordaunc' the rol: of the points of the writ hall be enquired. Ib1q,——Sce (B), 


This 


Ama | (B) Points 


* Une right muſ! diſcend from one auc, or otherwiſe the caſe is not within this ttatute, ſas]. 
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124 ” Mortdanceſtor. 


(B) Points of the Mrit; and inquired in what Caſes, 


. I N mortdanceſtor the tenant vouched one who entered into the 
warranty, and ſaid that the anceſ/cr did not die ſciſed & e. and 

notwithſtanding this the alliſe was charged upon all the points 

of the. writ z quod nota. Mortdanceſtor, pl. 20. cites 9 Att. 3. 


opts tore 2. In mortdanceitor, the tenant faid that the ance/{or of the de- 
HEY Wers at . b 8 f 

e e Mmangdantdid nat die ſeifed, Priſt, and the others e contra; and the 
ta- ie avas talen, and not charged upon this point but upon all the 


ert ot points of the writ. Br. Mortdanceſtor, pl. 21. cites 9 Aff. 14. 
2% . and Itin. Derby accordingly. 


c bie, gu- 


ed for the demardant, the aſſiſe was taken in right of damages without inquiring of any othes 


poinu. Ibid. 


fleaded ſeveral tenancy, and yet there the points of the writ wer? 
inquired as well as the plea to the writ. Br. Mortdanceſtor, 
pl. 35. cites 29 Af. 10. 

In mortdan- 4. In mortdanceſtor againſt ſeveral tenants by ſeveral ſummer: 


3. Mortdaggeſtor againſt ſeveral who pleaded ſeverally, and on: 


(> tie . . * * 
I | _ the ene pleaded releaſe aveith <varranty of wnother anceſior in bar, wwhicy 
nicd te the demandant deny'd, and the other pleaded to the affiſe, and by 
point of tHe the aſſiſe it avas ford not the deed of the anceſtar, and inquired over 

Fall the points of the affife, wwhich found that the anceſtor did nt die 


dying V 
of the ne 


e-ftor of the feiſed of any parcel, and the damages found of the parcel uhercof 


demandant the releaſe is pleaded to 40s. and judgment of the parcel in the 
* „ an? 7 1 * S 

raoelceaſe given for the demandant, becauſe the releaſe was found 
chris 23 On 5 


fur r falſe notwithſtanding the verdict of the points of the writ for 


cc 


the mo by all the Juſtices os to this parcel of which releaſe avas pleaded they 
rs 8 55 need net te inquire of the points of the awrit ; aherqviſe it 18 pen CON 
was further terplea of voucher, or plea in abatement of the aurit; for if thoſe 
ag As matters are found againſt the tenant, yet the points of the writ 
7 © hall be inquir'd note the diverſity. Br. MortdMceſtor, pl. 46. 


its and ; : 
ene,viz.that C:te8 39. Aſſ. 13. 
demandunt 
was nexi heir was ſceurd ſor lim; but the other againſt him, viz. tat the arceſtor died 50 year: hi. 
fore the purchaſe of the writ, Dyer laid, he underſtood it for a priveipic in leading in a mortcate 
eeftor, that whore the renant in the land, or the tenant by Trat pli ds a Jar of the aſuſe 5 
mortd:nceſtor, as a matter of record, releaſe, or collate ra wvarranty, or the lite, which is tid of tit 
three points of the aſſiſe, there if it paj/es with the aemandunt it is peremptcry to the tenagt; bat 
where it is pleaded in abatement of the writ, or voucher, ard the voucher counter Ed ble de. 
mandant and thoſe pleas found for the demandant, yet all the points of the writ mr. be inquired ard 
Fund for the demandant, or otherwiſe he ſhall not recover; and he cited M. 2 E. 3. and N. 9 E 3. 
and N. 10 H. 3. and 39 Aff. by good adviſement. And he faid, that hare in the principal caſe ge 
pica in bar was pleaded, and but one of the points only traverſed, and this is no denial &c. of the 
other two; but ſaid that by H. 33. E. 3. in Fitzh. Mortdanceſtor, and by the opinion of Fitzh. 
Paſch. 27 UI. 8. fol. 14. when one of the points is traverſed the other ſhall be held as not denied! 
for it is a bar as Fitzh. held it, which Dyer ſaid is not true, becauſe he ſays not gued affiſa non e, 
the which is the form »f the bar in afſiſe, and cited 8 Afl. 17. in mortdanceſtor of a rent, where the 
pleading was hers de ſon fee, and ſound againſt bim, and judgment there given without it um! ct 
the points of the writ; but that 9 Af. P. 3. where the rerant ſaid, the! the anc flor did v1 3 
feiſed, yet the aſſiſe ſhall be charged upon all the points of the writ; and he cited Bratton. b. 4. 
cap. 9. 07 priens drfecorit in uncarticulo ca di- a mortdarceſt. ac fi in omnibus drfeciſ/ſer, U 31 5, 
311. a. pl. 22. Paſch. 14 Eliz. Repingale y. Cocke.— It is to be underſtood that when the“ 
pleaded in bar of the aſſiſe, as matter of record, or a releaſe, or warranty, or any other 1 
ot of the ſaid chte: points of the aiuſe, there the tenant beginneth his plea with zi nv 


ci 
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therefore the trial of that iſſue is peremptory, and the ailiſe ſhall never inquire ef any of the points of 
the writ ; but when the tenant ſaith, that he is ready to hear the recognizance of the atſite, he cannot 
ſay aſſiſa non; for that ſhould be repugnant to his own ſaying, and if he ſay that he is ready to hear 
the recognizance or the afizie of one ot the points ot the writ, or traverſe one of the points o: the writ, 
vet the Court ex officio ought to inquire of them all; and fo it is if the tenant plead in abatemeut of 
the writ, or vouch, and the demandant counterplead the voucher, and theſe pleas be tried, or ad- 
judged for the demandant, yet the point of the writ ſhall be inquired, and ought to be found for the 
demandant, or elſe he ſhall not recover. 2 Init. 399. 


5. If the 7enant pleads bar abſque hoc that the father of the demand- Aud yet 


; ; . OP EE” . it was faid 
ent died ſeifed, and this be found againit him, the points of the there, 


writ ſhall not be inquired, becauſe he has pleaded in bar; for in 9 E. z. 
upon bar they ſhall not be inquired ; but if he pleads to the writ the tenant 
they ſhall be inquired clearly; per Fitzherbert J. Br. Mortdan- L 425 J 


ceſtor, pl. 1. cites 27 H. 8. 12, po = 


of the de- 
mandant did not die ſeiſed, and the points of the writ were inquired, Ibid. Brooke makes a 
quezre if there be any difference her- he ſays that he did not die ſeiſed, and where he plead: bar and 
traverſes that he did not die ſeiſed &c. but fays fee elſewhere that the dying ſeiſcl is not material; 
but if he was ſeiſed the day of his death, and ſo are the word of the writ. Ibid, 


6. The points of the writ to be enquired are, according to the Theſe three 


words of the writ, 1. Si W. pater prid”' A. vel mater, ſoror, penn 
frater, avuncul' vel amita fuit ſeiſit. in dominico ſuo ut de feod' mortian- 
de uno meſuagio & una virgata terræ cum pertin' in N. die quo cettor ſhall 
bi E li ITT It At ian? d 7 H a di be 12quireg 
obiit. 2. Et ſi obiit poſt coronation” dom' H. regis, [or according of „ 
to 2 Init. 399. Et ſi obiit infra 50 annos jam ultimo elapſos ante recoonirors 


teſte brevis]. 3. Et fi propinquior hwres ejus fit. F. N. B. 195. (E) of the allife, 


albeit th 
tenant make default, and no iſſue be joined thereupon ; but it is not ſo in the writ of aie!, balzis 
touſinage, for they are no aſſiſes but writs of præcipe quod reddat, and therefore if default be made 
therein, judgment ſhall be given by default, as in other writs of præcipe quod reddat, without in- 
quiry of any point of the writ : the three points of the aſſiſe are hypothetical, the de mandant affirm- 
ing nothing; and the words of the other three writs here mentioned are categorical, Præcipe A. quod 


- Jufte, &c. reddat B. unum meſſuagium &c. de quo W. avus predict. B. cujus heres iple ett, tuir 


ſcifitus in dominico ſuo ut de feodo die quo obiit; now, quod petens non eſt propinguior heres, is a 
denial of one of the points of the writ of mortdanceſtor. 2 Init. 399. 


5. One point of the writ is to inquire, vhether the demandant 
be propinquior heres to his father, Pl. C. 239. b. in Cafe of Willon 
v. Lord Barkley. 


(C) Lies. In what C aſes, and of what, 


1 N affiſe it was ſaid, that mortdanceſtor was brought of the 
office of bailiff of the fore of P. Br. Mortdancettor, pl. 17. 
cites 7 Aſſ. 12. 
2. Mortdanceſtor was brought of a bailywwick, Br. Mortdan- 
ceſtor, pl. 23. cites 10 Aſſ. 11. 
3. Writ of mortdanceſtor was of ue parts of the moiety of a 
mill, and the writ awarded good, the mill being at the time not 
lever'd but remaining per my & per tout undivided. 11 Aſſ. 20. 
4. Mortdanceſtor was brought of a rent-charge, Br, Mort- 
danceſtor, pl. 53. cites 11 Af. 29. 
| M m 3 5. A man 
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. A man may have 2 ſe of mortdancęſtor in rig ht of damages. 
Br. Mortdanceſtor, pl. 35. cites W» Aſſ. 11. 

6. Mortdanceſtor againſt J. who wwuch'd 75 „ who 
at th de ume ad Warrant Sandum 7 Cf, [::9n'd, and at the day 
Was g &.6e ſervitis regis, and at the day failed of his æuarram 
of eſs: u, and it the ſume day the tenant <vas e,, fe ſorvitio repir, 


9 * * 3 * 
and the We, nandant pray 4 the 1 2/; lo by default of the vauchee 


failure 3 F warranty, and could not have it; for none is party to 


the aſſiſe Br ut the tenant, till the vouchce had warranted to the 
tenant, and the demandant ſhall not have the atlife by default 
where the tenant is eſſoign'd; by which the atliſe was adjudged 
and adjourned, Br. N lortdanceſtor, pl. 4. cites 45 E. 3. 24. 
In ſuch caſe 7. In dower it was ſaid, that if the guardian leſes in dowwer as 
ee tenaut, ar as vguchte ⁊ohere the heir is vguchd in his ward, and the 
had can recovers where ſhe has not title there the infant ſhall have 
writ at his mortdanceſtor at his full age; and this ſeems to be good reaſon, 
wo e becaaſe the infant 15 not party to the recovery, and faint re- 


late, not- covery ſhall not void meſne eſtates. Br. Kortdanceſtor, pl. 5. 
withitznd- cites 46 E. 3. 19, 20. 


ing the poſ- 

ſeilion of the guardian. 2 Init. 134. . 

J 426 ] B. Sore faci as upon a fine levied ſun conufance de droit come ceo &e. 

Er. Scire fa the baren and. feme , and to the heirs of the baren a died; per 

7 Rag Hill the Heir of the barin ſhall have mortdanceſtor clearly, and 

Ss. C. Thirn. and Cu! Peper ag reed to it, becauſe ſuch nature of fine is 
executed; but it did not appear if the feme ſurviv'd or not; 
but. per Thirn. and Culpeper, all 1s one. Br. Mortdanceſtor, 
pl. 7. cites 11 H. 4. 55. 


9. It was {aid that where a man leaſes land for life rendring rent 


and dries, the heir ſhall rot have mortdanceitor of the rent; for 
the anceſtor had not fee ſimple in it; contra upon gift in tail and 
rent reſerved. Br. Mortdanceſtor, pl. g. cites 7 H. 6. 3. 
3 _ 10. The writ of mortdanceſtor licth where my father or mo. 
5 ther, brother or fiier, or uncle, or aunt, or nepheav, or niece dieth 
ceſter, 6 E. ſefſe of any lands, tenements or rents, or of a corody or other 
1. cp. 2. rents, as hens or capons iſſuing out of other lands of an eſtate of 


meaticus 
oaly father, fee- ſimple: now if a . auger after their deaths abate in that land, 


coulin, rent or profits, I who am is heir ſhall have this writ of aſſiſe of 
G 


granciather mortdanceſtor. F. N. B. 195. (C). 


or great- 
grandfather, Fer all are in equal miſchief, and therefore within the ſame remedy. 2 Inſt. 291. 


11. And if the anceſtor ave ſeiſed the day that he died, of 
any lands or rents, or other like things of an eſtate in ſee-Gim- 
plz, altho that a ranger entreth and dr/Je5jeth him of that land 
or tenements the day tit he dieth, fo that he dieth not ſciſed of 
the ſame land or rents &c. yet I who am his heir ſhall have that 
aſſiſe of mottdanceſtor, becauſe the writ doth not ſuppoſe that 
any anceitor died ſciſed, bur the writ faith, Parati ſacramento 
recogn. ſi W. pater &c. fuit ſciſitus n dominico ſuo ut de feodo 
die quo obiit &c. and the ſame is ſulucient, altho' he dieth not 
ſciſcd; and the ſorm of the writ is ſozh. F. N. B. 195. (D). 

12. 


E 
] 
| 
| 
( 
0 
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12. If one has a _— to him and his heirs, and dies ſeiſed, or 


was ſeiſed the day of his death, his heir ſhall have aſſiſe of 
mortdanceſtor, if it be taken from him. F. N. B. 196. (B). 


(C. 2) Lies. Of what Sein. 


1. IF there are gr ogy father and ſin, and the grandfather q | 

dies ſciſed, and after the father dies, and the ſon endows the % | 
grandmother, and ſhe dies, and a ſtranger abates, the fon ſhall not 
have mortdanceſtor of the ſeiſin of his father; for his ſeiſin was 
defeated by the endowment of the grandmother, and the is in 
by the grandfather; per Wiche. which Kirton, Finch. and Mow- 
bray deny'd; and yet Finch. and Mowbray granted that by the 
endowment of the grandmother every meſne eſtate was defeated, 
and therefore the law is with Wiche. as it ſeems. Br, Mort- 
danceſtor, pl. 3. cites 45 E. 3. 13. 

2. Where the ſue enters and endws his mother and after diet 
without iſſue, and after the tenant in dower dies, and a ftranger 
abates, the uncle of the iſſue ſhall have mortdanceſtor upon the A 
ſciſin of the brother who was father of the iſſue, and nt upsr: the T4 
Poſſeſſion of the iſſue ; for by the endowment the ſeiſin of the iſſue i# 
was defeated ; per Culpeper ; quod nemo negavit; and fo ſee # 
the laſt ſeiſin avoided ; quod nota bene, Br, Mortdanceſtor, * 
pl. 6. cites 11 H. 4.11. : 4 

3. If one dies in pilgrimage beyond ſea, his heir ſhall have a writ be 
of mortdanceſtor; and in ſuch writ it ſufficeth if he were /#:/:4 by. 
the day he went out of England, tho' it was not the day of his 
death. F. N. B. 196. (A). 

4. If the father enters into religion and is profeſd, the ſon | 14 
ſhall have a mortdanceſtor, if a ſtranger abate in the land. 4 
F. N. B. 196. (A). 1 

5. If a man be ſeiſed in tail, the remainder to his right heirs, and [ 427 J] \} 
aſterwards he dies feiſed without iſſue of his body, and a ſtranger 4 
abateth, it is a queſtion if the heir ſhall have an aſſiſe of mort- 9 
danceſtor. And ſays An. 21 E. 3. Itin. Suff. M. 5 H. 4. the opi- + 
nion of ſome was, that if the remainder be to his right heirs, - i 


»&f tn a4 = 4 i X 
* A ann eat 

1 — r 2 
2 — 


that then he ſhall not have an ailiſe of mortdanceſtor; hut if a 1:8 
ift in tail be made unto one, the remainder to him and his right 1 
i, that then he ſhall have an aſſiſe of mortdanceſtor, becauſe 1 
he hath the remainder in fee to him and his heirs; but it ſeemeth { | | 
he ſhall not have an aſſiſe of mortdanceſtor in the one caſe, nor 1 
in the other; for the words of the writ are, Si W. pater &c. ö pl 
fuit ſeiſitus die quo obiit in dominico ſuo ut de feodo; and here 1 
he was not; for he was ſeiſed in demeſne ut de feodo taliato, 18 
and not in demeſne as of fee; and therefore the jury cannot find i 
that he was ſeiſed in his demeſne as of fee; ſor of the demeſne 1 


he was ſeiſed in tail, Quære of that. F. N. B. 196. (K). 1 


Mm 4 (D) Lies. 1 
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(D) Lies. Againſt whom, and by Whom, 
1. W HERE a man Holde two acres of his lord jor certain rent, 


and gives the one in tail, yet he remains tenant to the lord 
of b:th acres, and the zurit avell breught againſ? him without naming 

the tenant in tail. Br. Mortdanceſtor, pl. 19. cites 8 All, 35. 
Br. Tal & 2. Afiſe; if the Conee in tail has i ue, he may alien, and if he 
dies oiled his Icir thall have mortdanceſtor; for this is tee-fimple 
. conditional z per Green; 6:2 per Huſſey, the heir coliateral thall 
not have mortdanceitor in this caſe. Br. Mortdanceſtor, pl. 31. 

cites 18 Af. 5. 

3. None is abator, but he who ſirſt enters by tort upon a de- 
ſcent ; but yet affiſe of mortdanceſtor lies again/t the heir or 


Fegſfee of the abator, or againſt the 20h heir. Dr. Mortdanceſtor, 


pl. 61. cites 5 H. 7. 6. per Keble, 

4. If 7209 purchaſe paintly to them, and to the heirs of the one, and 
he who has fee dies, and after the «ther dies, the heir of the jir/t 
ſhall net Lave mortdencefior ; and the reaſon ſeems to be 1na/much 
as the fee was not executed in poſſe{fion by reaſon of the ſurvivor of the 
ether ; and in eſtect, it is now only a deſcent of a reverſion, and 
the feme of him who had fee ſhall not have dower; and yet he 
might have forſcited the fee-ſimple, or given it by feoffment, 
and joined the mile in writ of right; for he in reverſion and the 


tenant for life may do it; qurzre if he may releaſe it. Br. Mort- 


danceſtor, pl. 59. cites 29 H. 8. | 
Put if the 5. If a man gres beyond fea in pilgrimage, and dies there, his heir 
writ be in ſhall have a writ of mortdanceſtor. F. N. B. 195, 196. (H). 


cor mon 


form, it ſhall abate, F. N. B. 195, 96. (H.) in the notes there (c). 


2 H. 13 6. And H. 13 H. 3. Itin. Suff. The yaungeſt brother had a 
age e. mortdanceſtor agaivit a ſtranger, and ſhall recover where the 
cordiogls, elde7 went Legend ſea, although he were not dead, becauſe 


where the 18 years paſſed ſince the eldeſt went beyond the feas. Ibid, 
younger | 

brotr. ; i.covered in affiſe of mortdanceſtor, where the e!deſt went bevond the ſeas, and was alive, 
Ibdid.—- If my your ger brother ente. atter the death ot my father, I ſhall (not) have a mortdan- 
ceitor againſt lin, nor any other action but cutry; and ii he diſturb me, I may have · an aſſiſe. 
F. N. B. 195. (L, iu the notes there (a), 


7. The cunt and niece ſpall join in aſſiſe of mortdanceſtor, and 

that is by the ſtatute of Glouceſter, cap. C. F. N. B. 195. (H). 

8. A mortdanceſtor doth not lie for lands deviſable by will, 

+ becauſe the title may fall to another, who is not heir, by the quill 

L 428 } of the anceſtor &c. and yet tle writ is true, that he was ſeiſed 
the day he died; quod vide 23 E. 3. Lib. AM. F. N. B. 196. (I). 

And o = 9. And if the anceſtor dieth ſciſed, and hath two ert his 


1 a 1 
Na © IRA heirs, one of them ſhall not have an aliſe of mortdanceſtor 


fall not againſt the other; for this writ lieth againſt ſtrangers, and not 


bare a mort- againſt privies in blood. F. N. B. 196. L). 

dance tot 

2241 ..c ther for the pr. vity of blood, but ke cught to ſue a nuper obiit againſt his brother, or 
Ge ,t a, ai tic ober &c Ibid, g 


10. By 


10. By the purview of the ſtatute of Vet. 2. 13 E. 1. cap. 4. 
If the wife, having no right to be endowed, brings a writ of 
doaber againſt the guardian in chivalry, and by favour the guardian 
in chivalry do yield dower, or make default or plead faintly, by 
means whereof the wife recovercth her dower in prejudice of the 
heir, the heir after he cometh to his full age ſhall have a writ of 
mortdanceſtar againſt the wife, as he might have againit the other 
deforccour. 2 Inſt. 352. 

11. If A. had iſie B. a han, and his ſeme died, and after he 
took another wife, and land was given to A. and his ſecond wiſe, 
and the heirs of their. two bodies begotten, and they had rue C. 
another fon, and the feme died, and then A. died, and a ranger 
abated in ſuch caſe, C. the ſon before the flatuie de donis could 
not have had mortdanceſtor. For one point of the writ is to 
_ enquire if the demandant be propinquior hæres to his father, 
and this C. is not, but B. his eldeſt brother is next heir, and fo. 
ſhould have had formedon in deſcender, which was a writ 
founded upon his caſe. Pl. C. 239. b. 

12. If A. be tenant for life, remainder 1% B. for years, re- 
mainder 1 Ag in fee, abo dies ſeiſed, and a ſtranger abates, the 
heir ſhall have mortdanceſtor ; per Powel J. Lutw. 733. Trin. 
6 W. 3. in Caſe of Bates v. Bates. | 


(E) Lies. In what County or Place, 


. \[Ortdanceſtor was brought in C. B. of land in another * See (A) 
county; Laicon demanded judgment if the Court will Pl. 1. 
take conuſance ; for the ſtatute of“ Magna Charta cap. 12. is, 
that aſſiſe ſhall not be taken but in its county, and the ſtatute 
ſpeaks as well of aſſiſe of novel diſſeiſin as of aſſiſe of mortdan- 
ceſtor; quod nota; but per Copley prothonotary, a man may 
bring this action & juris utrum in Bank if he will, or in the proper 
county at his election. But the law is contrary as it ſeems; for 
the /falute-is in the negative. And after, per Cur. if the ſtatute 
be in the negative, the Bank ſhall not held plea; and fee the ſta- 
tute; for it is in the negative. Br. Mortdanceſtor, pl. 22. 
cites 38 H. 6. 18. And fee 8. P. 39 H. 6. 19. where it 

| b awarded per Priſot, that the defendant go ſine die, nota. 

id. 

2. But if aſſiſe of mortdanceſtor be brought in the ſame county F. N. B. 1573. 
where C. B. fits it ſhall be returned in the ſame Bank. Br. Mort- (B) (O). 
danceſtor, pl. 60. cites the Regiſter, fol. 196. 

3. And if B. R. ſits in another county than where C. B. fits, then F. N. B. 155. 
the aſſiſe of mortdanceſtor of land in this county where B. R. 6 
þts ſhall be“ returned in the ſame B. R. Ibid. cov*) 
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429 Mortdanceſtor, 


erte 31! ſhall be brought in C. B. for this is a common plea as it ſeems, 
be dee and fo of aſſiſe of novel diſſeiſin. Ibid. 


in like man- 
ner as the 

ailiic ot novel difieifia ſhall be before the Juſtices of C. B. or B. R. and in (B) ſays, that if both the 
Benches ate in one county, the uſage is to bring the aſſiſe of novel diſſeiſin in the C. B. or B. R. & 
pleaſure, but that, he thinks, 1s againſt the rule in the regiſter, 


(F) Writ, . And Proceedings. 


1. \Ortdanceſtor againſt ſeveral by ſeveral ſummentt, and all 

vouched to warranty feverally, and all the vouchers granted 
for term of life, which was c:unter-pleaded that none & c. by the 
ſtatute; and the demandant prayed that it be tried by the aſſiſc, 


which the Court denied; for they f2id, that they <vould not tate 


the affije by parcels mtwithſianding the ſeveral jummonss. Br. 
Mortdanceſtor, pl. 22. cites 10 Ail. pl. 3. and pl. 17. accordingly, 
but contra in itinere North. 

2. In mortdanceſtor the writ was of 3 meſuages, 40 acres of 
land, 10 acres of meadow, 108. rent, and ta parkgyf a meſuage, 
and of two pris of a moiety of a mill, & c. And in the clauſe of 
Et interim, &c. the writ was Meſuag' pred” terras prat' mo- 
lend” ; but neither the tæus parts of the meſuage, nor the taus parts 
of the maiety of the mill awere put in view; & non allocatur ; for 
the form of the Chancery is t put the whole in view notwitliſtand- 
ing that parcel only be in demand; and after it was challenged 
becauſe he demanded two parts of the moiety of the mill, which is 
the third part of the whole, and ſo ſhall be demanded, & non 
allocatur. Br. Faux Latin &c. pl. 67. cites 11 Af. 20. 

3. Commiſſion te take afſizes extends as well to mortdanceſl:r as 
other aſſiſes, and fo of aſſociation, and where the one is put with- 
out day the other is likewiſe, and when the one is put to re- 
attachment, the other is put to re-/ummons z but note, that at this 
day the commiſſions make expreſs mention of aſſiſe of mortdanceſ- 
tor. Br. Mortdanceſtor, pl. 55. cites 12 Aﬀ. 2. | 

4. Writ of mortdanceſtor was Si J. obiit ſeiſitus de cd pedibut 
terre in lngitudine & ſex pedibus in latitudine & duabus partibus 
unius mæſuagii, & de medietate duarum partium unius meſuagii 

in villa de D. & interim meſuagia & terras tenementa videant &c. 
And the writ was challenged, becauſe it was de oo pedibus tend 
&c. wucre it ſhould be of a place containing octo pedes &c. & non 
allocatur; and it was challenged, becauſe the land was in villa 
D. and the viſne was demanded de villa de D. & non allocatur ; 
for in villa & de villa is all one; and it was alſo challenged, be- 
cauſe land was demanded before meſuage, & non allocatur ; for 2 
thing intire ſhall be demanded before a thing parted ; and note, 

that two vills oftentimes ſhall be intended one and the fame 
thing, and the reaſon that in the clauſe of the view, the meſuage 
— the land, which was intire, was, becauſe where part 


of @ meſuage is in demand, yet the whole weſuage ſhall be | ut in 
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view, and a man cannot have writ of other form ; quod nota bene. 
Br. Faux Latin &c. pl. 117. cites 16 E. 3. & F. N. B. tit. Mort- 
danceſtor. | 

5. In mortdanceſtor in Pais by divers ſummons's the tenant as to 
ene ſummons ved in the fame county, which was counterpleaded 
by the flatute, and te ancther he prayed aid, and to the third he wouched 


. 


foreign, and the vau,er granted ; and becauſe aſſiſe cannot be 


8 ? * +« . 
taken by parcels a// was edjarned ints Bank, and he whe prayed 


aid made default, by which the aſſiſe was awarded againſt him 
and as t him wh wouched in a foreign county, the wouchee war- 
ranted him and entered into the warranty and wvouched aver, and the 


rnd vauchee came and demanded the lien, and the other flewed [ 439 ] 


deed of his anceſtor, bearing date where the tenements lu, and the 


econd v eee denied it, and they were at iſſue. And per Green, 


all thoſe iſſues ſhall be tried by the aſſiſe in Pais; but per Shard, 
afſife ſhall not be taken by parcels, and Sh ſue of the deed denied 
1s out of the print of the aſſiſe, and triable by inqueſt, and neither the 
demandant nr the tenant are parties, but the tæus vouchees, by which 
this inqueſt ſhall be firſt taken and tried here, & concordat in 
Juris utrum M. 17 E. 3. contra H. 10. E. 3. where it is ſaid, 
that aſſiſe of mortdanceſtor and juris utrum may and ought to 


be taken by parcels, and in ſuch caſe II. 9. E. 3. the aſſiſe after 


fuch ilue tried was taken of damages. Br. Mortdanceſtor, pl. 
30. cites 17 All. g. | 

6. Mortdanceſtor againſt an infant, who pleaded [that for] 
appel avhich vas ns effcppel, and becauſe the tenant was an in- 
fant, the a//i/e was awarded at large, and re-ſummons awarded as 
awell again the jury as the party, and at the day the tenant caf# 
eſſcign which was quaſhed by award, and the ee remained for 
cefault of jurors, and at the next font the Fuſtices did not 
come, by which re-ſummzons was ſued, and the tenant vas efſoigned, 
and this was adjudged and adjourned ; for this re-ſummons is 
to revive the plea, and the other was only meſne proceſs. Br. 
Mortdanceſtor, pl. 41. cites 30 Aff. 46. 51. 

7. In alliſe the writ was poſt primam fraſfretatianem where it 
ſhould be transfretatienem ſcil (f) for (ns) & nomina eorum in- 
breviari for imbreviari ſcil' (n) for (m) and paſſed for the plain- 
tiſt, and thoſe matters alleged in arreſt of judgment, and yet it 
appeared by the title of the plaintiff, that this was done in the 
Ame of R. II. ſo that it appears that it was after the limitation, 
and yet the plaintiff recovered. Br. Faux Latin &c. pl. 22. cites 
13 H. 4. 17. 

2 And 46 Hank. where thoſe words in aſſiſe of mortdanceſ- 
tor ¶ propinquior heres ejus it) are omitted, the writ ſhall abate 
for it wants matter, Ibid. b 

9. But fretationem ſuſfices without (trans) & inbreviari & 
1 are all one, and therefore well and no jeofail. 

id. 

10. If the heir brings aſſiſe within age, he ſhall not find pledges, 


and the writ ſhall not ſay, Si A. fecerit te ſerurum ec. nor Si = 2 are 
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and ome are pft coronationem Ec. becauſe it appears by the demandant's age. 


224 fag F. N. B. 195. (H) 


ful! a7”, 
men the writ ſha!l be in the common form, as if all were of full age. F. N. B. 195 (H).—Ibi4, 
an the notes there {b) cites 13 E. 3. pl. 677. 9 E. . Brief, 852. 


11. The order of ſetting the parcels in the writ ſhall be as in a 
writ of right. F. N. B. 95. (C). | 

12. A man fhall have a certificate upon this writ, and alſo 
evrits of afſeciation, & ſi non omnes, as he ſhall have in aſſiſe of 
novel diſſeiſin. F. N B 196. (D). | 

13. The proceſs in mortdanceſtor is ſummons againſt the 
party, and if he make dear at the day of the aſſiſe return'd, 
then the plaintiff ought to fue a ro-/ummonsz and if he make 


default again, the aſſiſe ſhall be taken by his default, F. N. B. 


196. (G). 
Where the 14. Aud if a man wich in aſſiſe of mortdanceſtor, and at the 
aero , firſt day the vouchee make gefau/t, then the re-/unmmons thall iſſue 


fereigner in forth againſt him. Idid. 


order to re- | 
move the plea, and the wouchee was returned ſummoned, and made default, the“ parol was re- 


wanted. F. N. B. 195. (G) in the notes there (a) cites 3 Alf. 10. 28 All. 29. 
S. F. And no re-ſummons was awarded againſt the vouchee, as it ſhould be in the mortdun- 


ceſtor againſt the tegant himſelf; quod nota, Fr. Proceſs, pl. 92. cites 3 Aff. 10. 


The _ And / if the tenant or vouchee at the firſt day be cigned, 
ee and afterwards at the day given by the eſſoign, the tenant or 
2nd after: Vouchee make default, a re-ſummons ſhall be awarded. Ibid, 


wards made | 
default, “ no re-ſummons was, but the jury taken by default. 10 E. 3. 7. 45 E. 3.20% 


U 431 ] 4 H. (. 23. 18 E. 4. $. Note, it was a common effoign, yet ſee + $ Aff. 13. are-{un- 
mons granted, and ſee 22 Aſſ. 79. F. N. B. 196. (G) in the notes there (b). 
S. P. Foc re · ſummons does not lie but immediately upon the default at the ſummons. B.. 


Moridanceſtor, pl. 11. cites 4 H. 6. 23. 
+ Br. Mortdanceſtor, pl. 18. cites S. C. accordingly. But Brook ſays, Note that the Mig i 162 


ery appearance, and ſo nota bene. 


16. But if the tenant at the firſt day be eſſoigned as in the 
King's ſervice, and afterwards make default at another day, the 
aſſiſe ſhall be taken by bis default &c. Ibid, 


(G) Pleadmgs. 
q 


1. Mdauceſtor was brought F a bailywick without ſaying in 
deminico ſus &c. upon which the writ was challenged, 
and alſo that aſſiſe is not given but by ſtatute of ſuch a thing; 
for it was not accounted franktenement at common law, but it 
was ſaid there that this is not the cauſe, and that nuper obiit has 
been ſeen of a corody de libero tenemento. Br. Mortdanceſtor, 
pl. 23. cites 10 Aſſ. 11. 
2. Mortdanceſtor was brought of a rent-charge, and the aſſiſe 
was taken without ſhewing thereof any deed or ſpecialty 3 quod 
nota. Br. Mortdanceſtor, pl. 53. cites 11 Afl. 29. 


3 Mort- 
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3. Mortdanceſtor of meadenv and 75 rent; as to the meadoau the 
%nant ſaid that the demandant himſelf leaſed to him for term of life; 
this is a good bar without ſaying that it was after the death of the 
anceſtor, and without ſhewing ſpecialty, &c. The demandant ſaid, 
that after the death of his anceſtor the tenant had nothing of has leaſe ; 
& nm allocalur, unleſs he confeſs d the demiſe, and that his anceſtor 
died ſeiſed after ; and as to the rent ſaid that hors de ſon fee &c. 
Judgment, if without ſhewing title &c. & non allocatur be- 
cauſe the defendant was tenant of the rent and not tenant of the 
land out of which &c. Br. Mortdanceſtor, pl. 29. cites 12 Aſſ. 38. 
4. In mortdanceſtor the tenant diſclaimed by attorney and * All the 

N 3 8 . editions of 
well; and per Huſſey it is no plea, * that the «vrit bore date be- Brocke are 
fore the laſt ſeffions in the county which was not arraign'd ; judg- (car le br? 
ment of the writ z but Brooke makes a quære. Br. Mortdan- port date de- 


1 | le dar? 
_— * 8 Ar 25 lecltens — 


| count” quel 
il ne fuit arraigne &c.) but the year book is as here, but it is 22 Af, 25. the 12 AF. 25. being no- 
ther point, and fo all the editions miſ-printed, 
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5. In mortdanceſtor the fenant wuch'd and pray'd that he be 
ſummoned in ansther county, the demandant counterpleaded the general 
counterplea, and the afhze awarded and found for the tenant, by 
which it was azwarded that the woucher fland. The demandant 1 
faid that the vouchee has afſets in this county, and pray'd that he be 1 
ſummoned in this county, and could not have it, by reaſon of 
the iſſue above found againſt him. Br. Mortdanceſtor, pl. 45- 
cites 36 AiT. 6. 

6. In mortdanceſtor the tenant ſaid that J. N. was ſciſed in 
fee, and the land is deviſable &c. and that ſhe deviſed to the de- 4 
fendant in fee and dy'd, and he enter'd; this is a good plea Þ 
without ſheqwing the teflament ;, for this belongs to the executors ; {1 
quod nota bene. Br. Mortdanceſtor, pl. 57. cites 40 Aſſ. 2. ns 

7. In aſſiſe it was ſaid, that in mortdance/tor by an infant he þ 
need not make mention that the anceſicr died after the limitation; 
per Grey; for it appears by the age of the infant; Norton ſaid it 
this is true where it is brought upon the ſciſin of the father or 1:4 
mother, contra where it is brought upon the poſſeſſion of another an- i 
ceſtor; and it was agreed where thoſe words propinguier bares 0 
&jus fit are omitted in alſize of mortdanceſtor, that the writ ſhall L 432 ] 4 

abate; for it wants matter. Br. Mortdanceſtor, pl. 8. cites I 
| ®. 12H. 4. 26. & 13 U. 4. 17. | 

8. Where an abatement is alleged, the entry in the roll is no other, 7 
but quod pred” tenens ſe intruſit ; per Littleton J. quod nullus ne- | 
gavit. Br. Montdanceſtor, pl. 10. cites 15 E. 4. 22. Y 
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(H) Plea good; what is; in Abatement or in Bar. 1 


I. A and B. brought mortdanceſtor sf the ſciſin of E. uncle bl | 
to one and couſin tu the other, and was compelled to ſew i 


how uncle and how couſin 3 and it was pleaded in bar by the * 8 
0 1 
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| th 
of blood, and baſtardy was alleged e contra; and it was awarded co 
that baſtardy tho? it be in the right, is a good plea in action poſe ſa\ 
rs as here. Br. Mortdanceſtor, pl. 13. cites 1 Aff. 15. & be 
E. 3. accordingly in Writ de Aiel. as 
2. In mortdanceſtor /af? feifin was alleged in the demandant as | 
of fee, and of right, in abatement of the «writ, and it is ſulhciemr | di 
without fhewing how he came to it, and well; by which the de- 70 
mandant fhew'd that it «cas by dliſſeiſin to the tenant, upon which hi 
the tenant recovered againſt him in aſſiſe, and the tenant could m 
not deny it, and therefore the aſſiſe was taken, quod nota; and Eb 
note that laſt ſeiſin in writ of poſſeſſion without title is to the ce 
writ, and by title is to the action in every writ but in writ of *. 
right. Br. Mortdanceſtor, pl. 16. cites 5 Aſſ. 1. 6 
3. In aſſiſe it was ſaid that mortdanceſtor was brought of the 7 
office of bailiff of the foreſt of P. æ t /ying in the writ cum PT 
pertinentiis, and the writ awarded good; quod nota of an office, le 
and without cum pertinentiis. Br. Mortdanceſtor, pl. 17. cites = 
7 Afl. 12. | * 
4. In mortdanceſtor of rent againſt two the one pleaded hors de t 
en fee and the ether ancient demeſne, and all found for the plain- 2M 
tiſt, by which he recover'd ; and ſo. fee ancient demeſne try d 0 
per patriam, as it ſeems there, without taking the aſſiſe upon == 
the points of the writ. Br. Mortdanceſtor, pl. 19. cites 8 Aﬀl. 0 
35. & 10 E. 3. & M. 9 E. 2. accordingly. C 
5. In mortdanceſtor by 17 of the ſeiſin ofs A. father to the one and 
grandfather to the ether the couſin was nonſuited and ſummoned and & 
ſevered, and after was wouch'd to warranty, and enter d into the 7 
warranty and ſaid, that thoſe tenements and others were in the ſeiſin | 
cf the common ance/tor, wha gave thoſe tenements to the mother of the 1 
Fenant by the war ray, and of other tenements dy'd ſeiſed in fee, 0 
uch deſcended ts his ſiſter and ansther daughter, and did not ſhew 
other name, and that thoſe tenements were put in hotchpot awith other 
' 


tenements, and partition was made betaween them of the whele, ſo that 
2 tenements and others were allotted to his mather in allowance of 
ethers allatted to ancther ſiſter, and pray'd aid of her. And the | 
aſſiſe was taken becauſe he ſhew'd that the anceſtor did not die | 
ſeiſed; and it was ſaid that the plea was in bar of the action, and 
ſo it cannot be taken for cauſe to have the aid per Cur. And after 
the tenant pleaded in bar of afſiſe, and the demandant was put to an- 
wer to it nozwith/fanding the demiſe of the common anceſtor ; for 
when the tenements are put in hotchpot between other parties, 
they are become in the ſame courſe as other tenements of which 
the common anceſtor died ſciled. Br. Mortdanceſtor, pl. 24. 
cites 10 Aſſ. 14. | 
6. In mortdanceſtor the tenant wonch'd, the wnchee made de- 
fault, <vhich was recorded, and the demandant proy'd the affiſe ; and 
by award he ſhall only have re-ſummyons ; and fo in attaint the fe- 
nant ſaid quod affiſa non; for my father lerſed de you for term of life 
and dyd, and you ſurrendered ti me becauje the laud was net of as 
great value as the rent reſerved upon the leaſe; and held a good bar, 
and the ther traveri'd the ſurrender. Brooke ſays he wonders at 


EE * — 
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this pleading z for if the plaintiff had only for term of life he 
could not upon this title have aſſiſe of mortdanceſtor ; but he 
ſays it ſeems that the book is ill reported, and that it ought to 
be two “ caſes, and that this bar is in aſſiſe of novel diſſeiſin 
as bar and title. Br. Mortdanceſtor, pl. 34. cites 28 Aſſ. 29. 

7. In mortdanceſtor againſt the baron and feme and S. the baron 
diſclaim'd for him and his feme, and S. vouch'd to warranty the ba- 
ron, who came and pleaded recovery in“ dum fuit infra ætatem by * Orig. 
himſelf againſt one S. and the eſtate of the _— of the demandant (dons fait). 
4 between the title and the recovery ; and the truth was that the 
baron recovered againſt 8. named in the action of mortdan- 
ceſtor, pending the action of mortdanceſtor, by action try'd; to 
which the demandant ſaid that the wouchee after the death of his an- 
ee/tor enfeaffed S. with warranty, of which eſtate he was ſeiſed at the 
time of the recovery had, and ſo the recovery falſe and faint in law ; 
and the vouchee demurr'd upon the plea, by which the demandant re- 
leaſed his damages and pray'd ſciſin of the land, and had it per judi- 
cium; becauſe by this plea and demurrer all the points of the 
writ were confeſs'd, and not per viſum juratorum; becauſe 
the f demand is compriſed in the writ in certain; quod nota z { Orig. de- 
upon which tho' the baron recover'd by elder title, yet the an- mandaut.) 
ceſtor of the demandant died ſeiſed, and then the demandant 
ought to recover by this action poſſeſſory, tho the ſaid S. feoffee 
of the baron had the better right. Br. Mortdanceſtor, pl. 38. 
cites 30 Aſſ. 10. 

8. Aſliſe of mortdFceſtor in B. R. by one within age was Br. Mort- 
challenged becauſe the writ was Si falis fecerit Oc. tunc ſum c. —— 
and thoſe words (/ fecerit) ſhould be left out, inaſmuch as the 8. E. 
plaintiff was within age, and therefore ſhall not find ſurety by 
which to be ſummoned & c. And alſo inaſmuch as the writ was 
Si obiit peſt coron. Ec. Which clauſe fhould not be in the writ; be- 
cauſe it appears to the Court by the nonage &c. And notwith- 
ſtanding the two challenges the writ was awarded good. By 
which it was ſaid that the prioreſs of St. Elin leaſed to him 
againſt whom &c. for term of 300 years, ſo the is tenant of the 
franktenement, judgment &c. e protulit factum &c. and of the 
rent ſpleaded] feoffment with warranty of the fame anceſtor 
&c. and the demandant pray'd the aſſiſe and had it. 30 Aſſ. 25. 

9. In mortdanceſtor deed of the ſame anceſtor was pleaded in bar 
4 a gift in tail ſaving the reverſion, and it was adjudged no plea; 

ut per Thorp ohe rauiſe it is of a leaſe for term of life, the re- 
verſion &c. Br. Mortdanceſtor, pl. 40. cites 30 Afl. 33. 

10. In mortdanceſtor the defendant ei that the prior of E. was So if he 
ſelſed in fee and leaſed the fame land te the anceſtor of the demandant rap 
for Zoo years of wheſe ſciſis he demanded, and after the leſſee reciting or himſelf 
this grant granted the ſame land to the defendant, which term yet con- leaſed 1 the 
tinues, judgment if aſſiſe; and a good bar; for the grant of the 2 
enceflor all bind the heir till he ſhews how his anceſtor came to the *judgment if 
fee; and it» is admitted there that the 300 years make only a withourtitle 
chattel and no franktenement. And it is a good bar in this Zone 
action that the anceſtor of the demandant leaſed to the _ good bar, 

2 or Lei 
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for 40 years, which term yet continues, inaſmuch as the tenant 
afurms the franktenement in the demandant ; and the opinion of 
the Court was that the demandant ſhall anſwer to the deed of 
his anceſtor. Br. Mortdanceſtor, pl. 42. cites 32 Aſſ. 6. 

11. Mortdanceſtor f the ſeiſin of J. the tenant ſaid that H. fa- 
ther of the demandant, whoſe heir &c. by teſtament, which he ſhew'd, 
deviid it (and ſhewed the cuſtom to deviſe &c.) to A. his feme 
fer term of life, the remainder to the ſaid J. in tail, and for default 
of iſſue of F. that his executors ſhould ſell it and diſtribute & c. and the 
deviſor died and after A. died and J. entered and died ſeiſed 
without iſſue, by which the executors /o/d to the tenant, judgment 
it aſſiſe; and a good bar. Br. Mortdanceſtor, pl. 44. cites 
35 Ail. 1, 

12. In aſſiſe of mortdanceſtor the fe2fment of the ſame anceſtor 
is no plea in bar but to the afſie; for the action is taken of later 
® Orig. a time, viz. of the dying ſeiſed after, abſque hoc that * he 
lemitteke.) enfeoſfed &c. Br. —— pl. 49. cites 43 Aff. 20. 
per Thorp. | | 
| 434 ] 123. In mortdanceſtor by the heir of a feme inaſmuch as his mo- 
ther had entered into religion it is a good plea, that before the entry 
into religion ſbe took V. N. to baron ah is yet in full life; for if he 
be alive ſhe may be deraigned; contra if he was dead; quod 
nota. Br. Mortdanceſtor, pl. 50. cites 5 E. 4. 3. 

- 14. If I bring mortdanceſtor it is a good plea that it a found 
by office that the father of the demandant #* ſeiſed of the land and 
held of the King, the demandant being within age, and that the King 
granted the ward to him, and a good plea without ſaying that he 
died ſeiſed in fact; becauſe he claimed by the King, and office 
ſuthces for the King. Br. Mortdanceſtor, pl. 51. cites 5 E. 4. 3. 


(I) Pleadings. Reviver of Afton; what is. 


At in mort- I. I T ſeems that where the anceſtor dies ſeiſed and there is 2 
— A deſcent by tort after, and the heir enters, and the other re- 
el . . . . 

3 covers by afſiſe of novel diſſeiſin, this ſhall revive the mortdanceſtor 
gc. the te- again; quod nota. Br. Mortdanceſtor, pl. 25. 

nant ſaid 

that Fa himſelf brought affiſe of novel difſeifin againſt the demandant and albert, and recovered by 
verdict againſt him &c. becauſe be was found difſeiſor, and the eftaie of bis brather meſne between. 
the diſſeijin and the recovery of the demandant, judgment if athie ; to which the demandant ſaid th 
be was not diffeiſed in life of bis brother, nor any time b:fore his death, Priſt, & non allocatur; fot 
the record ſtends in force againſt him; and after he ſaid that ihe difſeijin was after the death of the 
brs: ber, and the others e contra. Br, Mortdanceſtor, pl. 25. cites 10 Aff. 16. 


2. Mortdanceſtor was brought in Suſſex and adjourned into 
Bank; the 7-nant demanded judgment of the writ, becauſe the de- 
fendant himſelf va, ſeiſed after the death of the anceſtor ; the de- 
mandant ſaid that after the tenant had recovered the ſame land by writ 
of entry ad terminum qui preteriit of the leaſe of his father, ſuppoſing 
that the father of the tenant leaſed &c. and recovered by default, 


and ſo the laft ſeiſin void; and therefore this writ is * 
| y 
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by all the Juſtices, and the demandant is not put to his writ of 
right notwithſtanding the recovery was by default. Br. Mort- 
danceſtor, pl. 27. cites 11 Aff. 17. 


(K) Pleadings over, 


J. 1 N mortdanceſtor the tenant pleaded nontenure in abatement * — 
of the writ of parcel of the demand, and * if it be found &. 11. 10 
he is ready to hear the recogmizance and was received to this plea. S. C. but 


2 All. 10. all the eli. 
tions are 


Si (ne) ſoit trove &&@ 


2. In mortdanceſtor nontenure of parcel was pleaded in bar, and 
the Court compelled him to plead over to the aſſiſe by & / zrave 
ne ſoit &c. and fo ſee that it goes only to the writ ; but note that 
at the common law it was to the writ for all; but now by the ſta- 
tute 25 E. 3. of Treaſons, cap. 15. it ſhall not abate the writ but 
for parcel. Br. Mortdanceſtor, pl. 28. cites 12 All. 8. 


(L) Vue. What good. And where, and when tried. [ 435 ] 


I. IN mortdanceſtor theizorant wnched one aue entered in'o the 

warranty, and ſaid that the anceſtor did not die ſeifed &c. 
And notwithitanding this the aſliſe was charged upon all the 
points of the writ; quod nota; and quzre, if this thall be. 
a good iſſue, that he did not die /eifed ; for the writ is, Si fuit 
ſeiſitus in dominico ſuo ut de feodo die quo obiit z and therefore 
it ſeems that the itiue ſhall be, that he zus not feiſed ut de feodo 
and die gue obiit, Br. Mortdanceitor, pl. 20. cites ꝙ Aft. 3. 

2. In mortdanceſtor if the tenant wwuches, and the demandant 
cunterpleads it, and ſo to ifiue, the iſſue ſnhall be tried immediately 
by the alliſe, and fo it was; quod nota, Br. Mortdanceſtor, 
pl. 32, cites 26 Al. 43» 


(L. 2) Tried H. Where there are ſeveral 
4 


Tenants. 


I. IF the writ of mortdanceſtor be brought by ſeveral ſums 
| mons's againſt ſeveral tenants, in ſuch cafe the g may be 
taken one againſt one tenant, and another againſt the other tenant 3 


quod vide. 3 E. 3. Itin. North. F. N. B. 196. (H). 


You. XV, N n 5 (L. 3) 
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(L. 3) Evidence. 


1. IF the fenant ſaith that he is ready to hear the recagnigauce 2 
the aſſiſe, he cannot give in evidence that the demandant is « 
baſtard, but he ought to have pleaded it. 2 Inſt. 400. 


* Lee A). (M) Verdict. And * what ſtall be inquired, 


. I N mortdanceſtor the tenant wouched, which ab, connter- 

pleaded by the flatute, and the offiſs was charged upon the 
ecunterplea, and over upon the prints of the writ, and the counter- 
lea was found for the demandant, and the aſſiſe ſaid further, that 
the anceſior went out of the country, fo that they did not know if he 


. x 0 
Orig. (a- af dead or «live, and they were charged to“ ay preciſely upon 


dire priſe. 


+ It ould the points of the writ, and ſo they did. Br. Mlortdanceſtor, 


be io AJ. pl. 26. cites + 10 E. 3. 21. 

we 2. In mortdanceſtor it was not inquired of the time of the 
death of the anceſtor; for this appears to be within the limita- 
tion by the nonage of the heir. Br. Mortdanceitor, pl. 43. 
Cites 34. Aſſ. 10. 


C 435 ] (N) Judgment. Given where, and how.. And if 
dohat Damages &c. 


1. By Stat. of Glouceſter, 7 T is provided, that where before thi 

6 H. 1. cap. 1. time damages were met awarded in 0 
plea of mortdancefier (but in caſe where the land was. recovered 
againſt the chief lord), that from henceforth damages Tall be azvarded 
in all cafes where one recovers in an aſſiſe F mortdanceſtor. 

2. In mortdanceſtor in Pais, the tenant wouched foreign, and 
the voucher granted, and the pars was adjerned ints Bank ts try 
the voucher, and writ iſſued to ſummon the douche returnable &C. 
at which day he made default, and immediately the parol awas te- 
manded, and ſo note that the vouchee vas not re-ſummoned, and n 
re-fummons awarded againſt him, and if the afſiſe paſſes fer the E:- 
mandant, judgment ſhall be given before the Fuſtices aſſigned, and 
after the tenant ſhall cauſe the record to come into Bank to 
have judgment over in value. Quod nota. Br. Mortdanceſtor, 
pl. 15. cites 3 Aſſ. 10. | 

3. In mortdanceſtor the tenant wuched F. who ſaid, that tht 
anceſtor of the demandant had an elder fon who auat attainted of fe- 
kony, and atjured in life of his father, and vouched record of the at- 
tainder, and failed at the day, and the plaintiff prayed judgment, 
and releaſed his damages, and was not ſuffered, becauſe he was 
an infant, and the aſſiſe was awarded at large notwithſtanding 


the failure of tie record, which found that the anceſtor died 


2 
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ſeiſed, and had an eller fon who was attainted in the life of his fa- 
ther, and went out of the country, and did not come back, and whes 
ther he ſurvived the father or not, or whether the demandant is next 
heir they knew nat; and becauſe thoſe things were not denied of 
the vouchee,, by reaſon that he pleaded that the demandant had | 
an elder brother, which implies that the demandant is ſon of the 
father, and alſo he failed of his record; therefore the demand- 
ant recovered the land and damages againſt the wouchee z the reaſon 
ſeems to be, in as much as the vouchee failed of his record; for 
otherwiſe it is not found if the eldeſt ſon ſurvived his father or 
not. Quære &c. Br. Mortdanceſtor, pl. 36. cites 29 Aſſ. 11. ? 

4. In mortdanceſtor; a man had i//ue t209 daughters by diverſe 1 
venters, and died ſeiſed, and A. abated ; the one daughter releaſed 4 
zuit hin age, and died without iſſue, and the other brought mortdan- 
ceſter, and recovered ; tor the ſhall recover the eule of the ſeiſin | 
ef her father ; becauſe fbe who releaſed was never ſeiſed, and the 
releaſe is void by reaſon of the infancy ; contra if the had made 
ferffment z note the difference; for then it had been good for one 
metety, and the one cannot be heir to the anceſtor by reaſon of 
the woes venters; and the demandant ſhall recover damages 
and therefore it was inquired of the time of the death of the 
other who releaſed ; for the demandant ſhall not recover da- 
mages for the time of him who releafed. Br. Mortdanceſtor, 


pl. 43. cites 34 Aff. 10. 


{For more of Mo2tdan teſtor in general, ſee Allile, and other 4 
proper Titles. | | 
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(A) What it is | 


J. A Mortgage is when a frafment is made ien ſuch condition, 
that if the feoffor pay to the feoffee at a certuin day &c. 

40l. that then the feoffor may re-enter &c. In this caſe the feoffee 
is called tenant in mortgage; and it ſeems, the reaſon why it 1s Os 
called mortgage is, becauſe it is doubtful whether the feoffor 16 
will pay at the day limited or not ; and if he does not pay, then 1 
the land which is put in pledge is taken from him for ever, and ſo | 
dead to him upon condition &c. And if he does pay the money, i 
then the pledge is dead as to the feoffes &c. Co Litt. 8. 332. | | 
Nn 2 2. A 


_ Mortgage. 


It is only @ 2 mortgage is not merely a truſt, but a title in equity, Per 
ana Hale Ch. B. Hard. 467. Trin. 19 Car. 2. in Caſe of Pawl 
1 467. - 19 Car. 2. in Caſc of Pawlet v. 
eei-mption the Attorney General. 

is releaſed 

or forecloſed. Per Ld. Cowper. 2 Vern. 4:0. Paſch. 17-6. Attorney General v. Heſketh, —— 
Hill. 1702. Ch. Prec. 215. 8S C.—lIt is only tenancy at will to tie mortgagee, the mortgagor 
£2ying the intereſt, Carch. 101. in Cate of Smith v. Pierce. 


2 


3. A mortgage is looked upon but as & perſonal cantract, and 
the mortgagee has no intereſt beyond his moncy. Per Ld. Som- 


mers. Mich. 1699. Ch. Prec. 99. 


(B) Nat is a Mortgage, and what a Purchaſe, 


An abſolute 1, Mortgage muf? be ſp a principis, either by a condition in 
1 the deed itſelf, or by another collateral deed made at the 
xo001. to ſame time; for the condition ought to be made and conceived 
5 at the fame time with the conveyance, and a ſubſequent agree- 
ring „ment is but a nude agreement. Arg. Per Churchill. 'The mat- 
receiving ter was referred. 2 Chan. Caſes. Trin. 12 Car. 2. in Caſe of 


the hrt, Copleſton v. Boxwill. 

demands in 

tereſt tor the money which is paid bim; this will be admitted to explain the nature of the conveys 
dace. Ch. Prec. 526, Mich. 1719. in the Calc of Maxwell v. Lady Moniagues 


2. Alſalute conveyance of a reverſion of leaſes was made by A. 
to B.— B. dies; C. the fon of B. denies redemption. On rcad- 
ing a lil which was exhibited by B. againſt A. te have the land: er 
mane, and which makes it appear a mortgage, a redemption was 
decreed paying principal and damages. 1 Chan. Rep. 222. 

13 Car. 2. Bowen v. Edwards. 
A mortgage 3. A. bargains and ſells lands for 1000 years tO B. in con- 
_ *-3 ſideration of 5000/7. on condition ts be void an re-payment of 5000l. 
releaſe for o any 10th day of Augnft during the Term, and gool. per ann, 
30 J. pro- till paid. This is a mortgage, and the 4001. per ann. is intereſt 


* money after the rate of 8/. per cent. and ut a rent charge; and 


on 124ment intereſt being now reduced by ſtatute 12 Car. 2. 13. to G/. per 

ef 3-01. en cent. A. ſhall account for no more. Tr. 27 Car. 2. Fin. R. 226. 

my eee” Dandy v. Read. 

e. ma Days a 85 

but there was no covenant to fay the money, Ld. Cowper thought this in nature ef a conditiql 

urchaſe, and redeemable even at law to the end of the world. Ch. Prec. 423. Mich. 1715+ 

Hegel y, Price. 8 

[ 438 ] 4. A. ſurrendered a cpyhild to B. and his heirs evitFout any 

condition mentioned in the turrender, but it was in conſideration 
of 1001. lent by B. to A. and for further ſecurity whereof A. 
gave B. a judgment for 200/. And by a ne fiend by A. and B. 
dated before the ſurrender it was agreed, that B. on payment of 
the money ſhould ſurrender back the copyhold, and acknow- 
ledge fatisfaftion on the judgment. B. was admitted and de- 
viſcd it by his will to ſcveral perſons, and they afterwards oc 

| 15 C 
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poſed of the ſame. Decreed a redemption. Fin. R. 376. Trin, 
30 Car. 2. Clench & Wiſe v. Witherly & Hobert. : | 

5. A. in 1657, conveys to B. ſubject to redemption en pay- 1 — 
ment of 380l. in 1688, and poſſeſſion is immediately delivered at e plairüif 
the time of conveyance. The eftate was but 15. per ann. but mould re- 
by the deceaſe of two old lives became 451. and a rent was re- deem. but 
ſerved of 55. per ann. on the conveyance, which was conſtantly etage 
paid by B. I. d. North decreed a redemption before the day of the matter 
payment in the proviſo, and an account of the profits. Vern. "ys repo 
183. Tr. 1683. Talbot v. Braddil. 5 
ſince that received two years proſits, the plaintiff ſhould waive the benefit of the i _ 
E. forthwith deliver poſſeſſion, and gave B. a week to confider ot it. Vern. 395. Paſch. 1650, 
Talbott v. Braddil. 4 


6. Where there is a clauſe or proviſion e re-purchaſe by the 
vendor, the time limited ought to be preciſely obſerved. And 
vpon an abſolute conveyance from A. to B. it was inſiſted that 
B. declared, if A. would repay B. his money within one year, 
and give B. (who was a ſerjcant at law) 1001. for his pains, that 
A. ſhould repurchaſe his eſtate; but bill diſmiſſed per Ld. North. 

Vern. 268. Mich. 1684. Barrel v. Sabine. 

7. A. conveys land to B. who is put into poſſeſſion; the deed In Cafe of 
was abſolute; but there was an agreement, that if A. pays the = 2 
money in 10 years, B. ſhall reconvey. The proſits appearing to be Matter of 
much more than the intereſt, upon a bill by the heir to redeem the Rolls 
it was decreed that B. account for the profits, and not be per- 3 a 
mitted to ſet the profits againit the intereſt. Vern. 476. Mich. value was 
1687. Fulthorp v. Folter. exceſſive, 


the Court 
would derree an account notwithſtanding the agreement to retain the profits in lieu of the intereſt 


Vern, 477. in Cafe of Fulthorp v. Foſter. 


8. A. borrows 200/. of B. and ſurrenders a copyhold of in- 
heritance to be void on payment of the 200/. and intereſt in 
April following. A. gives bond to B. at the ſame time, that if 
the 2001. and intereſt ſhould unt be paid at the day, that if B. ſhould 
pay to A. &c. 781. more within 10 days after in full for the purchaſe 
F the premiſes, the bond ſhould be void. A. died before the 
mortgage was forfeited ; the 2007. was not paid at the day; B. 
peys the 787. the day after to A's adminiſtrator. This was no 
abſolute purchaſe z and ordered the whole 278. to be repaid, 
and coſts, diſcounting the meſne profits. Vern. 488. Mich. 
1687. Willet v. Winnell. . 

9. A. for 5501. makes an abſolute aſſignment of a leaſe to B. 
and B. by writing under his hand agrees that if A. pays B. at the 
end of the year bool. B. will reconvey. B. dies, leaving C. his ſon 
and heir; two of the lives die, and the lee ig tavice reneaved, 
and now it was 20 years after the ſirſt conveyance. Yet Maſter 
of the Rolls decreed a redemption on payment of the 5507. and 
the two fines paid for the renewal with intereſt, and during B's 
life the profits to be ſet againſt the intereſt, but C. to ac- 

Nn 3 count 


* 0 * . 
— Attoeer wenoempeneypntcty. 
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count for the profits ſince. 2 Vern. 84. Mich. 1688. Manloye 0 
v. Ball & Bruton. 8 I 
10. A. for 80/. conveys abſolutely to B. — A brings a hill to i} 
redeem. —Þ. inſiſts that the grant was abſolute, but confeſſed it } 
Was a raft that after the principal and intereſt paid, B. ſhould te 
ſtand ſeifed for A's <vife and children, Plaintiff replies to the an- w 
ſwer, but nc proof of the truſt, and therefore it was inſiſted B 
U 439 ] that the huſband ſhould redeem; but decrecd a truſt for the 4 
wife and children. 2 Vern. 288. Paſch. 1693. Hampton v. a 
Spencer. ee 
11. If a mortgagee afterwards gets an ab/olute deed, but ſuffers WF es 
Poſſeſſion to ge ſome time contrary 19 it, it will again make it but aj 
a mortgage. G. Equ. R. 11. Mich. 7 Annæ, in Caſe of Harris di 
v. Horwell. * ur 
12. A. a jointenant with her ſiſter made an abſolute convey. w 
ance to B. in fee for 104/. which was intended only as a mort- al 
gage. After in 1708, thoſe deeds were cancelled ; and then A, re 
in conſideration of 1844. (including the 104/7.) paid by B. con- th 
vey'd the premiſſes as before; but with a farther covenant, nt 15 C 


agree ts any partition without B's conſent. he ſiſter was in poſ- 
ſeſſion till 1710, at which time B. ejected her out of the moiety, 
and enjoy'd it quietly till 1726, when A. brought her bill for re- 
demption, to which B. pleaded himſelf an abſolute purchafor, 
The receipts given for the money mentioned it to be purchaſe 


money. In 1710, there was an agreement thar A, might 1 
have the eſtate again, if deſired, paying principal, intereſt, and 
charges. The cauſe was firſt heard before the Maſter of the 11 
Rolls, who diſmiſſed the bill; and afterwards coming on before 4 
the Ld. Chancellor, who took notice that the caſe was very 

1 . . ul 
dark, but that the ſaid agreement ſhewed it was not redeemable 1 
at firſt; and that upon conſidering what, upon proof, he took 
to be the annual value of the eſtate, and the other matters, he tis 
was inclin'd upon the whole to think it an abſolute conveyance 85 
at firſt. Had A. continued in poſſeſſion any time after executing x 
the deeds, he ſhould have been clear that it was a mortgage; and me 
the long acguieſcence [ef 16 years] under B's poſſeſſion was a rang 0 
evidence of its being an abſolute conveyance ; for otherwiſe the N 


length of time would not have ſigniſied; becauſe they who take 
a conveyance of an eſtate as a mortgage, without any defeaſance 
are guilty of fraud, and no length of time will bar a fraud, aN 
diſapproved the practice in the North of making mortgages ab- 


ſolute, and the defeaſances by a ſeparate deed, as carrying a face of 
of fraud. Sel. Ch. Cafes, in Ld. Talbot's time. 61. Hill. ch 
8 Geo. 2. Cotterel v. Purchaſe, af 
13. A. being indebted to J. S. and threatened to be ſued by him 
prepeſed ts aſſign a term which he was in poſſeſſion of, which J. &. {al 
agreed to, but whether abſolutely in diſcharge of the debt, or by way 4 
ef ſecurity only «vas not mentioned ; however, J. S. got an abſolute tra 
aſſignment drawn, which occaſioning diſputes, B. the brother of dei 


A. interpos'd, and it was at length agreed, that B. ſhould give his 
bend to F. S. fer the debt, and that the name of J. S. fhould be ftruck 
s 


out 


— 2 
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owt of the aſſigument, and B's inſerted without any other alteration 
in the deed, and the ſame to be executed by A. but that there 
ſhould be an indr/cment purporting that the deed awas to indemnify 
B. againſt the ſaid bond ; all which was done. Tus days af- 
terwards A. by a writing directed the tenants to attorn to B. 
which they did, and then (as B. ſwore in his anſwer) A. and 
B. agreed that the afſignment ſhould be aßſelute and without re— 
demption. A. became afterwards bankrupt, and a bill was brought 
againſt B. for a redemption. Parker J. who fat for the Chan- 
cellor, ſaid, it could not be doubted, but this at the time of 
execution was intended only as a mortgage; for tho” it had the 
appearance of an abſolute deed under hand and ſeal, yet the in- 
dorſement, tho' under the party's hand only, was ſufhicient to 
{hew that in equity at leaſt it was only a mortgage. And that 
what was done two days after the executing the deed did not 
alter the nature of it, nor amounted to a releaſe of the equity of 


| redemption, but only to a direction to the tenants to attorn to 


the mortgagee; and decreed a redemption accordingly. Barn. 
Chan. Rep. 3o. Paſch. 1740. Franklyn v. Hern. 


(C) Diſpntes between Morigagor and Mortgagee. (| 440 


1. PHE money upon the mortgage being paid the mortgagor ſued 
to have the deed again, and not admitted, becauſe then he 
may charge the mortgagee for profit paſt. Toth. 229, 230. cites 
4 Eliz. and 38 & 39 Eliz. Langford v. Comit. Salop. 
2. If mortgagee commits rut, the mortgagor has no remedy, The mort. 


- ; , =» gageeC in fre 
unleſs there is a covenant not to commit waſt. Cro. J. 1 72. 6 er a 


Trin. 5 Jac. B. R. in Caſe of Evans v. Thomas. feiiure may 
cut down 
timber at law, as the legal eſtate is in him; but not in this Court, unleſs it be a ſcanty ſecurity, in 
v-hich cafe Chancery will not reſtrain it, as it wiil if it be an ample ſecurity; tor as the mortgagee 
is only a truſtee for the mortgagor, the timber when cut down mult be apply'd to eaſe the eſtate, and 
not for his own benefit. Arg. And Baron Pr ce who fat in the Ld. Chancellor's abſence ſaid, that 
mortgagee in fee may at law commit waſt, but never in equity, unlets it appears a defective ſecurity, 
Select Caſes in Chan. in Ld. King's time. 31. Trin. 11 Geo. 1. in Cafe of Witherington v. Banks & 


Coſteſworth. 


3. The mortgagee was decrecd to account for the profits re- But he fall 


not acoonnt 


"ok and for the uſe of theſe profits. Toth. 230. cites 13 Jac, fr em 


* 
olman v. Vaux. than he ac- 
| tually made 
of the land, or might have made had it not been for his wilful default. As if he turred out a ſujft- 
cient tenant that held it at ſo much rent, or refuſed to accept a ſuſficient tenant that would have given 


ſo much for it. Vern. 45. Paſch. 1682. Anon. —Chan, Caſes 258. Hill. 26 & 27 Car. 2. Chamber. 
lain v. Chamberlain, 


The profits were ſet againſt intereſt in an old mortgage, MS, Tab, cites 25 Jane 1715. Bail 


(als. Bail) v. Acheſon, 

If the mortgagor makes 5 oof that the eſtate was ſet at ſuch a price while in the bands of tbe mort- 
gage, that ſhall be deem'd the rate at which he let for the whole time, unleſs he ſhews the con- 
trary, which is in his power as being let by him, Sel, Ch. Caſes in Ld. King's time 53. Noven. 


ber 17, 1723. Blacklock v. Barns. 


4. Leaſe by way of mortgage; if the money be paid tho after 
3 Nn 4 the 
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the day, tis void in equity againſt a purchafor, or a charity. 
Chan. Rep. 18. 1 Chr: 1. Emanuel College v. Evans. 

5. Lege. made by mortgagee at rack and improved rents are to 
be allardd, and ſtand good; otherwiſe not. Chan. Rep. 172. 


not mate a 1656. Welden v. Ralliſon. 


ee tor 


gears of a n &c. in mortgage to bind the mortgazor, wni:ſ; to avoid. an app arent loſs and mere!y 


in Rec . 


L 4] 


Te renew. 
ed leaſe de- 
creed to the 
mortgagee. 

Fin. R. 792. 
5. C. Fri. 
3s Car. 2. 


- 


per Lord Chancellor, Patch. 1722. and fo reverſed a decice at the Kolls. Mod. 2. 


Vaſch. 4 G co. 


Hungertord v. Clay. 


6. Mortgagee demiſes te mortgagor the land for years; this d 
mile docs not fu De nel the condition; ſor the payment of the mor t- 
gage money docs not ariſe from the profits of the land; and this 
condition is callateral. ar 254. pl 46. 

7. If lands be mortgaged to one, the intereſt in law in theſe 
lands icin the n:2rtgagee b. fere the forfeiture of them; for he hath 

urchaſed the lands upon a valuable conſideration as the law will 
intend ; and tho' the mortgager may redeem in the reſpect of the 
agreement betwixt the parties, yet it is not known whether he 
w vill do it or no; and if he ds it nt, then the te in law is a- 


ſolute in the mortgagee, without any other act to be done to paſs 


the eſtate; but the mortgegar hath an equitable right of reden, in, 
2 L. P. R. 203. cites Mich. 23 Car. B. R. 

8. Where a mz 12 18 22 iled, the ms rtgaree may bring on 
eiectment without an ad ual entry ; 52 he is in poticihon upon the 
executit ig of the com 'EYances. 2 L. P. R. 203. 

9. buen, re Pr 9 1 rec ive bir money upon tender after 
ſorfeiture, thall 4% i, intereft from the tender. Chan. Caſes 29. 
Mich. 15 Car. 2. Alam ning v. Burges. Another lixe caſe 
cited there between 


] 4 T-Js 4 C: 2 * 
10. Mortgagec fcae du @ c. <2 ae the mortgagor ſi all be re- 
heved. 2 Chan. ** 59. 20 Darrell v. Whitchcott. 
11. ia agreemort that the mort, tgagor mould pay off ſo much 


money for leſſening the debt, and chat part of the lands in mortgage 
ſhould | be left put of the mortgage was decree 25 Fin. R. 138, 
Mich. 26 Car. 2. Ld. Vaghan v. Morgan & Moneux. 

12. After a ſtatute acknowledged and a mortgage of a term 
the term expires; the conuſor's truſtees renew the leaſes in their 
own names, yet decreed the whole eilate of the mortgagor (he 
having other eſtates) liable to the ſtatute. 2 Chan. Rep. 113 
28 Car. 2. Lucking v. Ruſhworth. ; 

3. If a mortgage be for 100. with a proviſo to be void on 
payment of 1061. at the end'of a year and 12 covenaul for the mort- 
gags to take the prejits till de fault be made in payment, ſo that in 
ſtrickneſs the mortgagee is intituled & the intereſt and 5. fits, yet 
the not expreſſing it does not make the agreement uturious, 
2 Mod. 307. Paſch. 30 Car, 2. C. B. Ballard v. Oddley. 

14. W here an heir or truſtee buys in an incumbrance, he Gall 


be ai/:xved only fo much as he paid, unleſs he bought it in to 


prot: an incumbrance to which himſelf is intitled; but if © 
ſtranger or mortgagee buys in an jncumbrance, he ſhall be 4 
love 
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lowed all the money and arrears of intereſt due, tho' purchaſed 


Py for leſs. Vern. 49. Paſch. 1682. Darcy v. Hall. 
to 15. Mortgagor is only tenant at will to the mortgagee paying Mortgagee 
2, the intereſt, and tho' he makes ander leaſes, or a ſettlement on „ a _ 
marriage of his , and thereupon levies a fine, and eve years paſs mortgage 
without any claim, yet if he continues to pay the intereſt, this till the 
'y fine ſhall not affect the mortgagee. Carth. 101. Mich. 1 W. & NI. — 
N B. R. in Cafe of Smith v. Pierce. | releaſed or 
| forecloled; 
Lord Cowper. 2 Vern. 450. Paſch, 1706. Attorney General v. Heſketh and al. C 
*. Prec. 2:5. S. C. Hill. 170:, | 
— : | 
1 16. Morigagee entails the lands by ſine; mortgagor ſues for 
redemption, which 1s decreed and the money paid and no men- 
fo tion oi the entail in all the. proceedings; the u of mortgagee 
1 brings ejement and recovers; but mortgagor was re/ieved having 
il paid his money purſuant to the decree, and having been in no 
e fault; and Lds. Commiſſioners decreed the iſſue to convey, and, | 
bt plaintiff to enjoy in the mean time, and a perpetual injunction 1 
x againſt the judgment. 2 Vern. 142. Trin. 1690. Chapman v. ik 
; Duncomb. | 
1 17. A mortgagor covenants after default to make further af= I 
ſurauce for the abiolute ſure-making &c. Per Holt Ch. J. The i 
5 further aſſurance muſt be abſolute, becauſe the eſtate is to be | 
. abſolute z but this ſhall not oblige him to releaſe his equity of | 
redemption z and he ſaid a warranty is not to be inſerted in | 
1 ſuch furth ex aflurance. Cumb. 318. Hill. 6 W. 3. B. R. Atkin k 
N v. Urton. : l 
4 18. Tho' there be ns covenant to pay the money, yet if the mort- S. P. by LA. # 
gagor had the money, becauſe it was his debt, he is bound to C. King. 9 
1ake it good, tho? the land be a defeftive ſecurity Salk 1 j 
N make it good, he I; efeftive ſecurity. 2 Salk. 449, Rep. 455, - 
450. Cope v. Cope in Chancery. Paich, [ 
| 1725. in * 
1 Ca e of Balſh v. Hyham.—A de ſective ſecurity is a good agreement in equity to charge the land. t 
e 2 Vern. 151, per Commiſſioners 90. Dale v. Smithwich.—In ſuch caſe it aſterwards the ert. 4 
| g4yce proves inſufficient to aniwer the money lent, yet is not the money lott ; for as the reſidue the | 
' mortgagee is a crevitor by ſimple contract; per Harcourt Ch. CG. Equ. R. 110, 1 Geo. 1. Thomas 1 
v. Terry. Where there was no covenant to pay the money either expreſs or implied in a mort- | 
1 gage ice, but only a covenant for quiet enjoyment and that the eſtate was free from incumbrancesy 1 
p and the moitgagee was in potleihon, and 1t was made redeemable on payment of col. at any Michaels 
ma-, Lora « ow per held that no action lay fot the money by moTrtgagccs and chat it was redeem [2 
- able tor ever. Ch. Prec. 4:3. Mich. 1715. Howel v. Price. 
19. Bill was brought to redeem, and account decreed and 


2401. was reported to be due; exceptions were taken to the re- 
port, and pending the exceptions mortgagee burns the awainſcott and 
commits vaſt; Ld. Wright on a motion and athdavits ordered poſ- it 
ſeſſion to the plaintiff, who was a pauper, he giving ſecurity to [ 442 ] ( 
abide the event of the account. 2 Vern. 392. Mich. 1700. | Ni. 
Hanſon v. Darby. f 
20. Bail ſhall be put in on an «fon of debt brought by mort- | 
gagor again{t mortgagee ivr the mortgage money; per Holt. 5 
Farr. 139. Hill. 1 Ann. B. R. Gidden v. Drury. | | 
21. Heir of mortgagor preiends an entail aud endeavours to | 
| | 0 overthrow | 


- * 
— _ 82 2 
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2 Vern. 564. 
11 Norem- 
ber 176. 
S. C. 
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overthrow the mortgage, by which mortgagee was at a great 
expence but prevail d at law.—After the heir ſues to redeem. Per 
Cur, the mortgagee ſhall not be held down to the taxation of his 
coſts at law but on the account, but all be allowed all he laid 
cut or expended, and where, fearing his mortgage would have 
been defeated at law he feat admini/Iration as principal creditsr, he 
ſhall be allowed the colts of that too. 2 Vern. 536. Hill. 1705. 
Ramſden v. Langley. 

22. Tho' a ſurrender of a capybeld be void in law for want «f 
a preſentment, and that might be the laches of the mortgagec in 
not procuring it, yet the ſurrender was a lien and bound the 
land in equity; and the ſurrenderor, or if he become bankrupt, 
the aſſignee who oughr not to be in better caſe than the bank- 
rupt, is plainly bound in equity by this defective conveyance. 
(Et come moy ſemble ſays the reporter, he became a truſtee for 
the purchaſor.) Mich. 8 Ann. 2 Salk. 449. Taylor v. Wheeler. 

23. That a mortgagee cannot preſent on an avoidance of 
a church was admitted, becauſe it doth nor leſſen his debt. 
9 Mod. 2. Paſch. 8 Geo. in Cafe of Hungerford v. Clay. 

24. A. the mortgagee brought a bi! ts forecloſe, and B. the 
mortgagor brought a crefs bill to redeem, and it was decreed to pay 
principal, intereſt and coſts, cr elſe to be fortelaſed and on payment to be 
let in. B. died: and the account being taken, the plaintiff find- 
ing the eſtate inſufficient brings a neav bill of reviver and partly a ſup- 

lemental hill, both to review the former decree and proceedings, 
and likewiſe h have an account of the aſſets of B. and thereout to 
have jatiifaftion for a bind which auas given as a collateral jecurity 
with the mortgage. To this bill the executsr of B. pleads the ſor- 
mer decree in bar that the plaintiff e/efed his jatisfation, and had 
nt fo much as ſuggeſted that that ſatisjaim awas deficient, fo that it 
does not appear but that he may receive a dauble ſatisfaction for his 
dieht, and that it was plain that he had not <waiv'd the mortgage by 
Ji bill of revi ver. A. inſiſted that it was the practice of the Court 
that taking our of proceſs or making uſe of any counter- ſecurity 
was in itſelf a waver of the forecloſure, and that a mortgagee had 
always his election lo warve and open the forecloſure and have re- 
courſe to his bond or covenant if he thought proper. But per 
Cur. the plaintifi by his reviver has not waiv'd the mortgage, or 
ſo much as ſuggeſted a deſiciency; fo that the plea muſt ſtand 
for an anſwer without liberty to except. G. Equ. R. 186. Hill.“ 
12 Geo. 1. Birch's Cale. | 


(D) Diſputes between Mortigager, Mortgages and 
Morlg agee. h 


1. AY agreement between mortgagor and ſecond mortgagee and 
the aſſignce of a tirit mortgagee, decreed to be performed 

by the mortgagor and the aſſignee of ſirſt mortgagee. See Fin. R. 
: 38. "I 20 Car. 2, Ld. Vaughan v. Morgan, Monoux and 
inch. 


2. Firſt 
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2. Firſt mortgagee forecloles an after mortgagee, and by will de- 
wiſes the lands de mortgagor. Upon this the after-mortgagee 
brings a bill to ſet aſide the firſt —— and to be let into a 
ſatisfaction of his money. *The detendant pleads the former 
' ſuit and decree of forecloſure, but was ordered to anſwer. 


2 Vern. 235. Trin. 1691. Cook v. Sadler. The Court com- 
pared it to the Caſe of Bover AND SMITH, that the truſt ſhould 
revive. Ibid. | 


(E) Diſputes between Morigagor and Aſſignee of 
5 Morigagec. 


I, AN old mori gage aſſigned to another ought to be taken as a 
new mortgage from the time of the aſſignment. 2 L. P. R. 

206. cites Chan. Rep. 218.—{[But quære if this point be 
there.] 

2. Aſſignee of a mortgage that comes in at an old hand ſhall not 
acccunt but fo far enly as goes in diſcount of his money, and not 
for the ſurpluſage. Ch. Caſes 102. Paſch. 20 Car. 2. Pearſon 
v. Pulley. | 

3. On aſſignment of a mortgage by A. to B. the debt was flated 
between A. and B. and ſome of the coheirs that were look'd on to 
have a right to the redemption. "11s account thall not conclude 
a coheir that was not party to the account; per Ld. North. 
Vern. 169. Paſch. 1683. E. Macclesfield v. Fitton. | 

4. A. mortgaged to B. for 450/. principal money payable at S. P. doubt - 
5 years end and iutereſt half yearly in the mean time. About 2 — 3 
months before the 5 years were expired, no intereſt being paid, 168. E. of 
any aſſigned to D. in conſideration of 5601. being ſo much Macclesfield 
due for principal and intereſt. Lds. Commiſſioners decreed the 5 
5601. to be paid with intere/f? from the time of the offignment ; for really du 
the mortgage was forfeited long before by non-payment of in- and paid Ly 
tereſt. Hill. 1690. 2 Vern. 135. Gladman v. Henchman. wege 


to the morte 

| gagre ſhall 
be taken at principal againſt the mortgagor from the time of the aſſignment. 2 L. P. R. 204. cites 
Chan, „ Rep. 68, 258.— * It ſhould be Chan. Caſes, ] ö 


5. The original covenant for the mortgagor to enjay till default Skin. 424. 
of payment governs all the ſubſequent aſſignments; for he co- Per TO 
venants for himſelf, his executors, adminiſtrators and aſſigns, port's Caſe, 
that the mortgagor ſhall hold till default of payment, which 
creates a tenancy at will upon all the meſne aſſignments ; per Eyre ]. 
to which Holt Ch. J. agreed and faid it was well obſerved, 


Cumb, 249. Paſch. GW. & M. B. R. Smartle v. Williams. 


(E. 2) 
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(E. 2) Diſputes between Mortgagor and Aſſignee 


of Mortgagee, the Mortgagor not jcining. 


1. A Mortgage being forfeited mortgagee aſſigns his intereſt 

* * to anotner on payment of the money, tho' it was in- 
ſiſted for the mortgagor that this was a breach of truſt in the 
morigagee. The Court was of opinion that mortgagee ſhould 
eceount for all the projits both before and after his aſſignment and 
pay lumfelf in the firſt place, and the furplus to the mortgagor, 
and that he ſhould convey and procure all perſons claiming under 
him to convey the leaſe to the mortgagor free from incumbrances 
done or committed by him or them. —Aſterwards the af/zgnee 
(who was ſon of the mortgagor) claiming the original leaſe 


by a tile paramount to the mortgagor, and it appearing that he 


had ſuch a title the mortgagee was diſcharged againſt him. 
13 Car. 2. N. Ch. R. 60. Venables v. Foyle. 

2. Aihgnee of a mortgagee ſhall not be in a better condition 
than the mortgagee, and ſo would not allow the intereſt paid to 
the mortgagee by the aſſignee to be taken as principal and to 
carry intereſt; per Lt. Chan. Shaftſbury upon appeal againſt a 
decree of Ld. Keeper Bridgman's. Hill. 1672. 3 Ch. R. 78. 
Porter v. Hobart. But if the mortgagor came into the aſſign- 
ment it is otherwiſe, ut ante 79. Caſes cited to ſupport 
Bridgman's degree were WAR DNR v. Say ER, Mich. 13 Car. 2. 
per Maſter of the Rolls. II ANON D v. CoxniNGsBy, Mich. 
18 Car. 2. Ld. Chanc. and Maſter of the Rolls. + SmrTu v. 
PEMBERTON, Paſch. 17 Car. 2. Ld. Chanc. Chan. Caſes 67. 

3. A. the mortgagee covenants that mortgagor ſhall quictly 
enjoy till default of payment. A. attigns his mortgaged term to 
B. witnout the mortgage“ joining in the offienment ; after aſſign- 
ment mortgagor, who before was tenant at will, is now only 
tenant at juferance, but his continuing in poſſeſhon does not turn 
the term to a right. 1 Salk. 245. Paſch. 6 W. & M. B. R. 
Smartle v. Williams. 

34. Upon executing the deed of mortgage, the mortgagor by 
the “ covenant t enjoy till default of payment, is tenant at vill; 
and the allignment of the mortgagee to the aſſignee, and the 
aſſignee's alligning it over again <o:thoiit the mortgagor's jaining, 
cau only make the mortgagor lenant at ſufferance 5 but his conti- 
nuing in poſſeſſñion can never make a di/eifin, nor deveſting of 
the term mortgazed. Otherwiſe, if the mortgager had died and 
his heir had eytered; for the heir was never tenant at will, but 
his firſt eatry was tortious 3 or if the mortgagee had entred on the 
mortgager, and the mortgagor had re-entred; for the mortgagee's 
entry had been a determination of the will, and the re-entry of 
the mortgagor had been merely tortious. Per Holt Ch. J. 
1 Salk. 246. Paich, G W. & M. B. R. Smartle v. * 

| | 5 190 
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. The bringing an cement by aſſignee of mortgagee (in 3 Lev. 339. 
which aſſignment the mortgagor did not join, nor was the mort- P. I 
gagee in actual poſſeſſion) cannot admit an actual devi, fo as 423. S. P. 
to turn the term to a right; for that was not brought to recover Andrew 
the mortgage term, but the aFual pojzion only, and the Court 
will take notice that an ejectment is only a hctitious proceed- 
ing. Per Holt Ch. J. 1 Salk. 246. Paſch. 6 W. & M. B. R. 
Smartle v. Williams. 

6. The firſt aſſignment of the mortgagee may be good by de- 1 Salk. 244, 
termination of his will, but /&/equent aſſiguments made when out 12 
of peſſeſſiau are void, unleſs ſcaled upon the land. Per Levins. Arg. S. C. 2 
who ſaid he had been nonſuited on that point; but Holt Ch. J. Holt Ch. J. 
ſaid obiter he had had hard luck then. Cumb. 249. Paſch. dea a 
6 W. & M. B. R. Smartle v. Williams. aſſignmentt 


N good though 
we mortgagee was out of poſſeſſion, and the wertgagor did wit join in any of the aſſignments. 


1 Salk. 245. S. C. and P. — skin. 423. Paich. 6 W. & M. B. K. Andrew Newport's Cale, 


(F) Diſputes between Mort gagee and Mortgagee. 


See Frauds 
= IY ( An- 
I. C Brought a bill againſt B. to be let into A's eſtate after e :mirances 
prior incumbranees to B. ſatisfied. B. pleaded that there (©) 
were prior incumbrances to him of all the jands winch C. claimed, Bovey v 
and that he had a hne incumbrance to C. of part of a fatute for Shipwith. 
collateral ſecurity, The queſtion was, if B. mould hold all, both Fh. 1678. 
to ſatisfy the prior incumbrance, and what was his own ſecurity, 
or only to ſatisfy his own money? And he having a ſtatute en- 
tended, it was by Bridgman K. and Judges A ſſiſtants adjudged 
for B. the defendant on demurrer. 3 Ch. R. 62. Mich. 1670. 
March v. Lee. | 
2. A. ſeiſed of two manors called W. and M. m:r2geged partsf © 445 J 
W. to B. fer loool. and afterwards ocknowledged a fatute to B. 
„F 8001, for payment of 400 l. Atterwards A. mortgaged bath 
manors, V. and M. to C. for 52o0o0!. and after mortgages V. for 
2000. t9 D. who had no notice of the former mortgages. But 
after notice of the mortgage to C. D. purchaſed in the mortgage 
and ſtatute to B. The Ld. Keeper, aſſiſted with Hale Ch. B. 
and Rainsford J. held, that D. might make uſe of thoſe incum- 
brances to defend his own mortgage; for they ſaid, that he had 
$2h law and equity. And they held that part only of W. being 
mortgaged to B. but the whole manor of W. being now mort- 
gaged to D. that yet the firſt mortgage /hould protect only that part 
1 W. firſt mortgaged ta B. 2 Vent. 337. Trin. 22 Car. 2. 
Iarſh v. Lee. 
3. If a man mortgages lands by a defective conveyance, and aſter- 
wards mortgages t a ſecond pa: by an aſſurance that is gand and 
efeftual without notice, the ſecond ſhall prevail; becauſe that cars. 
ries the legal title, and equity will not interpoſe when both are 
equally upon a valuable conſideration. Abr. Equ. Cales 320. (E) 


Pl. 1. Gites Mich. 1670. Burgh v. Francis. 
4. An 


reer 


2 ER —— 
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4. An after-mertgagee of a ſhip who had got poſſeſſion of her, 
tho' he was decreed to be poſtponed to the firſt mortgagee as to 
his debt, yet as to money laid out in preſerving the 607 by calking, 
pitching, oker &c. it was ordered to be paid in the firſt place out 
of the monies ariſing out of the ſale of the ſhip. Paſch. 27 Car. 2. 

Fin. R. 206. Degelder v. Depeiſter. 
2 of 5. An account ſettled betore a maſter by direction, between, 
tA wen mortgagor and mortgagee, ſhall bind a ſecond mortgagee if 
to B. then there be no fraud or colluſion, and if he deny the fraud and col- 
we. HA. luſion it is enough; and in charging fraud to open the account 
dem ang the ſecond mortgagee mult charge particulars. Per Finch C. 


try his debt Chan. Caſes 299. Trin. 29 Car. 2. Needler v. Dibble. 

by decree, | 

C. A. and B. ſhall be bound by the account which A. made in his ſuit, and pay or contribute to the. 
charges of ſuit, if made without fraud or colluſion. 2 Chan. Cafes 32, Trin. 32 Car. 2. Anon. 


6. A. mortgages land to B. and after mortgages the ſame to 
E. B. having poſſeſſion by attornment of the tenants, ſhall be 
charged with the profits (by whomſoever they were received after 
the ſecond mortgage made, but not before) upon redemption 
by the ſecond mortgagee. 2 Chan. Rep. 209. 32 Car. 2. Mad- 

docks v. Wren. | | 
N. Ch. R. 7. A. took a flatute for 2001. lent, but finding a former in- 
91-3502 cumbrance for other 2colr purchaſed in that, and alſo another 
Cue of mortgage for 5001. to C. The plaintiff had a mortgage which 
Churchill Was precedent to all but the 2001. purchaſed in. The plaintiff 
1 cannot be let in without payment of all, unleſs he, that pur- 
that this Chaſed in, had notice. Trin. 32 Car. 2. 2 Chan. Caſes 35. Anon. 


notice muſt 
be expreſs, though it be a judgment on record, and though at law it charges the land. Ibid. 


8. A mortgagee has n:tice of ſubſequent incumbrances, and there 
is one of which he has no n:tice. He purchaſed an abſolute conveyance 
for a confiderable ſum of money. He ſhall be liable to thoſe 
debts of which he had notice, but no relief for the other. 
2 Chan. Cales 170. Hill. 1 Jac. 2. Greſwold v. Marſham. 

9. Mortgagor for further conſideration releaſed the equity of re- 
demptizn to B. the mortgagee abſolutely, and afterwards msrt- 
gaged to C. for lool. Second mortgagee ſhall protect himſelf by an 
ed flatute. Per Rawlinſon Commiilioner. 2 Vern. 160. Trin. 
1690, in Caſe of Hitchcox v. Sedgewick. 

10. Bill by ſecond mort gagee to forecliſe firſt mortgagee, who had „ p 
been at great expence in forecls/ing the mori gagor; per Cur. his cots | 

DL 446 ] ſhall not be taxed as in an adverſary ſuit, but /h be all allowed | 
as in the caſe of a ſolicitor who lays out money tor his client, and | | 
the profits of the eſtate ſhall firit pay off thoſe coſts and dif- _ | 


burſements, before it is apply'd to link the principal. 2 Vern. 
185. Mich. 1699. Lomax v. Hide, | | 

11. Fine and n:n-claim by mortgagor ts a ſecond mortgagee in fee, 
and the mortgagor being all the time in poſſeſſion, and paying the 
intereſt, the mortgagor is tenant at will to the firſt mortgagee, 
and his mortgage for 500 years is not barred by the fine and non- 


clalm. Carth. 414. Irin. 9 W. 3. B. R. Holland v. Hatton. | 


12. A. 


© 
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12. A. mortgaged firff to B. and then to C. Afterwards B. lent If a firlt 


20% A. mere money on a flatute. C. brought a bill and charged no- my 


tice, but B. denied notice evaſively only; and becauſe he did not ther ſum to 


deny it poſitively, Ld. Wright and Maſter of the Rolls decreed a the mort- 
i gagor upon 


redemption æn payment of the finſt money only. Trin. 1703. Ch. Prec. ut 5 


226. Caſon v. Round. judgment, 
he ſhall re» 


tain againſt a meſne mortgagee, till both mortgagee and ſtatute or judgment are ſatisfied ; becauſe it 
is to be preſumed, that he lent his money on the ſtatute or judgment, as knowing that he had hold of 
the land by the mortgage, and in confidence ventured a further ſum on a ſecurity, which tho” it gave 
no preſent intereſt in the land, yet mult be admitted to be a lien thereon. Per the Maiter of the 
Rolls, Mich. 172%. 2 Wms's Rep. 494. Brace v. the Dutcheſs of Marlborough. 


13. Land was mortgaged firſt to A. and then to B. Afterwards 
the land was ſettled ſubject to theſe mortgages on J. S. for life, 
remainder to J. N. an infant; A. brings bill ts forecloſe B. and 
J. S. Per Cur. B. the ſecond mortgagee may be forecloſed, and the 
A. cann:t have the like remedy againft the infant in remasnder, who 
cannot be forecloſed, becauſe he is an infant, yet B. the defend- 
ant muſt be forecloſed unleſs he redeems within 6 months; and 
tho' there were ther incumbroncers not made parties, yet A. may 
forecloſe ſuch defendants as he had brought before the Court ; 
and tho” it was objected that the infant in remainder had a right 
to redeem all, and therefore to have the ſirſt election and to be 
firſt forecloſed, yet it was not allowed. 2 Vern. 518. Mich. 
1705. Draper v. Jennings. 
14. A. mortgaged the ſame land, firſt ta B. afteravards ts C. and 
after that ts D. The mortgage to C. is only between A. and C. 
but takes notice of the mortgage to B. and that after that is ſa- 
tisfy'd, it ſhall ſtand charged to C.—A. and B. both join in the 
deed to- D. which provided that after B. was paid the eſtate 
ſhould next anſwer D's debt; all theſe ſecurities were made by the 
fame ſcriveners, who engrofled and witneſſed the deeds and were 
as agents to the ſeveral lenders; decreed at the Rolls, and now 
aſſirmed by Ld. Cowper, that C. ſhall be paid before D. For it is 
plain the ſcriveners had uatice, and notice to the agent is notice 
to the party; and where there are ſeveral mortgages, if they that 
lend laſt have notice of prior mortgage they mult be paid laſt. 
2 Vern. 574. Hill. 1706. Brotherton v. att, Coy, Sir Edward 
Hungerford & al. | | 
15. After a decree ts forecliſe the mortgagor by the firſt mort- Fin. R. log. 
gagee a ſecond mortgagee may redeem the firſt, tho' the firſt Rh Car 
mortgagee had no notice of the ſecond mortgage before the & al. S. P. 
decree; per Ld. Cowper. 2 Vern. 601. Mich, 1707. Godfrey —Atter a 


urchaſe 
„ Chadwell. OY under 
ſuch decree, Ibid, Hill. 31 Car. 2.— But the ſum computed due on the decree for principal and in- 
tereſt ſhall be taken as a /tated account and be reckoned principal ſrom the time of the decree. Ibig, 
z; Chan. R. 83. S. C.—-N. Ch. R. 71. S. C. 


16. If firſt mortgagee takes a releaſe of the ultimate equity of re- 
demption yet he is not thereby obliged to paysthe intermediate 
mortgages, provided he will {till valve ſuch releaſe ; per Cow- 


per C. Wms's Rep. 393. 395+ Hill. 1717. Mocattav. * 
| 17. AQ 


— . $A. 
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17. An after mortgagee prays to redeem the fir? mortgagee pay- 
ing what was due, and pending the ſuit the firjt mortgagee ſots up 


another mortgage to himſelf prior to them all, but it had ſome un- 
toward marks; decreed a * zr:o/ at law, whether the mortgage 


was executed, and if it was, how much money was paid tor it. 
9 Mod. 38. Trin. 9 Geo. Donſe v. Rue. | 
18. If a puiſne mortgagee without notice buys in a priar judgment 
er ſlatute, and that judgment &c. be extended upon an elegit 
much under the real value, the meſne mortgagee thall not make 


value; nor will the Court relieve againit the judgment or ſta— 
tute, but leave the meſne mortgagee to get rid of them as well 
as he can at law; per the Maſter of the Rolls. 2 Wms's Rep. 
494. Mich. 1728. Brace v. the Dutcheſs of Marleborough. 

19. A. mortgages two eſtates, viz. Black Acre and White Acre 
to B. and afterwards mortgages Black Acre te C. and after that 
White Acre te D. The queſtion was, whether the Court can de- 
cree a redemption of B., mortgage (who was the original mort- 
gagee) by proportionable contributions of C. and D. the two puiſne 
mortgagees ? And the Lord Chancellor after conſideration was 
of opinion, that the Court could not decree ſuch a redemption; 
that the original mortgagee ought not to be entangled with any 
* queſtions that may ariſ@among ſubſequent mortgagees; that 
he has a right to be redeemed intire, and not by parcels; that his 
right undoubtedly flood ſo with regard to the mortgagor, and 
conſequently with regard to the ſubſequent mortgagees, for the 
mortgagor could not hurt him by playing his right into anothers 
hands, nor is there any precedent where ſuch a redemption was 
ever allowed. 12 December, 1739. Titley v. Davis. 


it would de impoſſible for the firſt mortgagee to come at his right till all thoſe proportions are ſet 
tled, which may, and generally does take a great deal of time, and often produces trials at law; 
and after al there muſt be ſo many different redemptions, and times given for them (either half- 
y2a73, or quarters) before he can come at his money, er a torecloſure z which appears at firit ſight to 


be very mmconvenient, and would much iavalicate the credit of this kind of lecurity; per Lord 


Chancelicr. 


® The chief 
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T1115 Cale 
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205. $: if thoſe two eſtates, Black Acre and White Acre are 
mortgaged to B. and then Black Acre is mortgaged to C.and after 
that White Acre to D. and C. redeems N. , auhole mortgage, he 


fall hold * bath eftates (tho Black Acre only was comprized in 
his own mortgage), fili he it repaid all that he has diſburſed ine 


diſcharge of B.'s mortgage, and libenuiſe all that is due upon his own 
mortgage z and D. ſhall not be admitted to redeem him but upon 
thoſe terms; for C. could not have redeemed B. but by an intire 
redemption of all that was in mortgage to B. and having ſo done, 


he ſtands in B. 's place, and has the ſame right as he had (viz.) to 
be redeemed intire, both as againſt the mortgagor and againſt D. 


a ſubſequent mortgagee; per Lord Hardwicke, who accordingly 
was for aftirminggan order of the 22 February 1736, made 
agrecable to this opinion by the Maſter of the Rolls; but 
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12 December 1739. Titley v. Davis. The cauſe was af- _ ma 


tetwards revived, and (ut audivi) a decree made according by a fubtz- 
to this opinion. quent „- 


5 : cigent, fag 
by payment of money) to gain lands as a fecurity for bis geht, more than he contract 4 
d 4 . 'Y . , 0 
for, and which otherwiſe would not be liable toit; aud mentioned the Cafes of Ecvzy v. 
Sir. 1 Chan. Caſes 201. and Acro v. PziRcE. 2 Vern. 499. Ibid. 


21. 4. by feoffment mortgag:d to B. who aſſigned to D. in 
truſt for C. Afterwards C. merigaged the premitics 7% H. for 
500 years, and then C. derijed them 20 F. in ee, Aﬀter ©'s 
death F. entcred and mortgage to R. for loco years, % g 
terwards to S. after which the heirs at law of A. comeoyed the 
premiſles 10 H. and his heirs; then F. died leaving C. bis 
heir at law; H. got an aſfjignment frem R. And S. a{/io.ed 
his mortgage 1 7.—Afterwarcs C. aſſtened all his inter in 
the mortgage made to I), to T,—V. brought a bill againit G. 
and K. and H. praying an account, and that he might re- 
dem them; Lord Chancellor ſaid, if the plaintiff had got the 
legal eſtate either in himſclf or a truſtee for him, fo that be could 
have brought an ejeftment, and put the deſendants to have tein [ 448 J 
plaintiffs here it might indeed have deſerved conlideration, 
whether theſe defendants would have been intitled to have 
redeemed the plaintiff; but as the plaintiff has not the legal 
eſtate and is forced to come into equity he muſt ſubmit to 
be redeemed by G. one of the defendants; ui prier g tems 
be, potior el Jure, is a rule which holds as well in equitable as 
ia legal rights. In this caſe H. had the hiſt equitable right, 
and therefore his mortgage muſt be paid off in preference to that 
of J. the plaintiff; for T. has no legal eſtete for want cf 
taking an aſſignment from G. or at lealt for not having 
him before the Court in order to have a conveyance, and 
therefore H. who had an aſſignment of the mortgage made 
to R. previous to any aſſignment taken by T'. mult be pre- 
ierred before him, and it was never determined that a puiſne 
mortgagee could protect himſelf againſi a prior mortgage d 
purchaſing in a mortgage previous to that, where there is no legal 
ate in that mortgagee from whom he takes his ſecond aſſignment, 
eſpecially without oringing the truſtee of that mortgagee be re 
the Court; and decreed accordingly, Barn. Chan. Rep. 457. 
to 463. Paſch. 1741. Clarke v. Abbot. 


(8) Diſputes between Morigagee and Aſſignee 
of Mortgagor. 


I, THE plaintiff alleges by the bill that M. W. and K. W. 

by good and ſufficient conveyance and aſſurance in the 

aw, had granted to him and his heirs the third part cf 'the 

Premiſſes in queſtion, and prays relief againſt the defendant 

who was in poſſeſſion by mortgage from the auceltor. De- 
0 


Vor. XV. fendant 
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fendant demurred becauſe the plaintiff ſet not forth what 4:4 
of conveyance, or aſſurance was made to him, ſo as the Curt 
might judge if the plaintiff had any title, and therefore de- 
manded judgment, and whether he ſhould be called to 4. 
count for any profits, it appearing that the plaintiff was never 
in paſſeſſiun, but ovet- ruled. 3 Ch. R. 28. Paſch. 21 Car, 2. 
Bluck v. Gore. 

2. Bill was brought by mortgagor to redeem and to have 
a reconveyance on payment of what was due. A ray. 
erryance was deereed, J. S. advanced the money which was 
paid accordingly to the mortgagee, and the morigagor affen 
the equity of redemption to J. S. and the mortgagee had . 
tice thereof; zftetwards the bill was diſmiſſed by conſent ot 
mortigagor and mortagee, and then the mortgagor for a vali. 
able conſideration releaſed his intereſt io the fiſi mortgage, 
which releaſe and the diſmiſſion ſigned and inrolled us 
pleaded to a bill brought afterwards by J. S. to fet aſide th: 
releaſe, and the plea was allowed, but left the plaintiff 90 
teply and take iſſue if he thought fit. Fin. R. 406. Hill. 2; 
Car. 2. Madge v. Wheeler and May. | 


(II) Diſputes between Morigagee and Cr:- 
| ditors. 


I. IT a man mortgages by a defeclive conveyance, and ther: 
are ſubſequent creditors, whoſe debts did not originally of: 
fes? the land, equity will tupply ſuch defective conveyance 
a gainſt ſuch ſubſequent incumbrances, who acquired a lei 
title afterwards; for ſince the /ub/equent creators Cid net 
originally take the lands for their ſecurity, nor had in vier 
an intention to affect them, when afterwards the lands are 
affected, and they come in under the very perſon that i: 
obliged in conſcience to make the defective ſecurity got, 
the; ſtand in his place, and Hall be poſiponed to ſuch def. din 
Abr. Equ. Caſes 320. (E) pl. 1, citcs Mict. 
1670. Burgh v. Francis, | 
2. Redemption was denied to creditors becauſe of the 
length of time, Arg. 2 Chan. Caſes 62. Trin. 33 Car. 2. cits 
Sir .. . . . Woollaſton's Caſe. 1 Chan. Caſes $:c. 
Hill. 23 & 24 Car. 2. S. P. Roſcarrick v. Barton. 

2. A. had judgment on a counter bond againſt the ſon ani 
heir of B. the debtor, and had extended the lands whi:h 
were mortgaged to C. — A. brought a bill to diſcover incun- 
brances, and wes decreed to redem; and the aeviſee of the 
ſon having birriwed more money of A. en a flatute ackner” 
ledged to D. in truſt f5r A. the was decreed to redeem again! 
A. but ſhould pay the ſtature as well as the judgment aid 
mortgage, Fin. K. 51. Hill, 25 Car. 2, Mole v. Franklin. 

4. A pul- 


— "_ * > 4 
ws ES. AC as 
9 + ES . 5 2 


6. 
eject; 
bank 
this 
char 


Mic 

J. 
19 C. 
notice 
mort 
deſir 
with 
ſet a 


prove 
hibit 
took 
of n 


Fa 
5 es 
FP . 
Fx 
Sa 
E 
My 
2 
9 
4 4 
Fa 7 
Lo 
* 
5 
8 
as 


ortgage. 


4. A purchaſor bought lands charged with a judgment 
and bought in mortgages to protect his purchaſe; but it was 
decreed that the judgment credityy paying mortgages precedent 
to his judgment ſhall redeem. Fin. R. 366. Trin. 30 Car. 2. 
Bacon v. Aſliby. 

5. After a decree to foreclole the mortgagor and ſome 
creditors whoſe debts were charged on the eſtate, a creditor 
pays off the mortgage and agrees with the rei that they ſhould 
redgem him at a farther day, otherwiſe he ſiguid hold the land; 
abſelute'y 3 this gives the creditors a new redemption, and 
accordingly a redemption was decreed, tho? after 29 years 
poſſeſſion and great improvements made, 8col. being laid 
out in buildings, and directed an account to be taken, and 
the defendant to be allow'd only neceſſary repairs and laſting 
improvements, Hill, 1682. Vern. 138. Exton v. Greaves. 
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This de- 


CICE WAS 
founded 
principaily 
on the firſt 
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ſigned the 
benefit of 
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ung che 
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redemption, but the mortgage ouly. Ibid. 


6. Mrtgagor becomes lantrupt;, The affignees bring 
eiectment; the mortgagee retules to enter, but ſuffers the 
bankrupt to take the profits to fence againf? the aſſignees with 
this morigage; per North K. The mortgagee ſhall be 
charged with the profits from the delivery of the ejectment. 
Mich. 1684. Vern. 267. Chapman v. Tanner, 

7. A. mortgazged to B. and then acknowledged 3 judgments 
tC. D. and E. for other monies due. — C. and D. gave 
notice to B. and d.ſired B. to accept of his money due on the 
mortgage, which they ſaid they were ready to pay bim, and 
deſired B. to appoint a time when, and they would pay him 
wi:hin a fortnight, to the intent that his mortgage being 
ſet aſide they might take execution on their judgement, but 
proved net any money atually tendered; but afterwards B. ex- 
hibited a bill againſt A. and had a decree to ferccliſe, and after 
took an abſolute conveyance from A. for a contiderable fum 
of money, and now C. and D. had a cecree againſt B. to 
pay them their money; but E. had no relief becaute he 
gave no notice in time of his judgment. Hill. 1 Jac. 2. 2 Chan. 
Caſes 170. Greſwold v. Marſham. 

8. If a mortgage after notice of a ſubſcquent mortgage 
jeins with the mortgagor in a ſale of the lands to a ſtranger, 
thg money receiv'd by either ſhall fink ſo much of the *pur- 
chaſe- money. Mich. 1691. Ch. Prec. 30. Bentham v. Hain- 
court. 

9. By 4 & 5 V. & Al. cap. 20. S. 3. Ny judgment not 
d:rreted according to that ac? ſpall aſtect any lands as to pur- 
chaſors or mortgagees c. 

10, Creditors of a mortgagor brought a bill to have the 
eſtate fold for payment of their debts, pending which ſuit 
the mortgagee got a decree 10 foreclaſe the morigagor. The 
Court decrced the creditors to redeem on payment of principal 

Oo2 in- 
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intereſt and coſts to the mortgagee, and referred to x 
maſter to take an acccunt thereot, and that the land ſhould 
be fold to pay the crediters. Trin. 11 Geo, 9 Mod, 153. 
Soley v. Saliſbury, | 


(J) Diſputes between Merigagee and Afer- 
Piurchaſors. 


1. Acknowledged a /tatute of 1 Fo. fer payment if 

* 800/. and intereſt to B. which being forfeited and 
ans extended at a certain annual value A. afterwards for 2 
good valuable conſideration /ettles the ſame lands in tail, 
and then borrows more money of B. and it was agreed by 
a'iicles between A. and B. that this ſtatute and extent ſhould 
tan] a ſecurity for the money borrowed. A. dies. The 
richt of entail deſcends on the p'aintiff C. and the Cor; 


wich 1atereit is ſatisfied by perception of profits or otherwiſe, 


the remainder to A. 


_ apainit A. becauſe both parties had examined him 


Per tot. Cur. C. can have nz relief againſt the penalty cf the 
/7..tute; for both the ſtatute and fcrtlement in tail wer: 
for va.uable conſiderations and the money borrowed afterwards 
raiſes an equity for B. and the heir C. has an equity by 
the entail ; yet becauſe B. has bath law and equity, and C. 
has cry equity till the penalty of the ſtatute 1s ſatisfy'd C. 
ſh=!! not be relieved till the penalty is levied according to 
the extended value, or by catual profits. But per omiie; 
B. Mould not be relieved in equity for any money lernt 
lince the ſettlement upon the credit of his fo;mer tecurity; 
tor then no purchaſor could be ſafe. Mich, 14 Car. 2. 
Hard. 348. Hedworth v. Primate. | 
2. On a treaty of marriage between B. ſon of A. and M. 
daughter of G. H. there was 4 meeting at which was pre ert 
F. S. who h d a mirigage en lands then prepojed to be fette. 
&y A. the mirigagor en B. his ſon and M. bis intended u,, 
Upon which J. S. called A out and reminded him of the mot. 
gage but jaid nothing of it is G. H. Thereupon F. S. Privates 
cunſented te A's jettling the ate, ard tg take his perſonal 4. 
curity for the mortgage money, and then A, and G. H. 1 
preſence of J. S. agreed that the lands ſhould be ſettled on 
B. and M. and the iilue of that marriage, the remaincer 
to any cther ſons which B. {Lould have of any other wit, 
in fee. About 12 years aſter J. d, 
brought ejectment as mortgagee, whereupon B. and M. ex- 


-bibitcd their bill againſt |. S. and A. praying a perpetual 


injunfiion, Ld, C. Hardwicke declared that J. S. by con. 
ccaling his mortgage was not intitied to any relief agi 
the plaintiffs, nor would he make any decree over for J. 
as a Vit - 


His lordſhip d.creied J. _ 10 aſſign th 


neis in the cauſe. 


mortgage in truſt for the bel. ful % the plaintiffs and the 5 
| ( 


tu 4 n 
EF Gas. 73) 5 DE 


of th 
to be 
B. n 
confi 
coſts | 
withs 
Rep. 


(K) 


7 


7 


per ( 


N 


OMA! 
allets 
the p 
rence 
be re 
tenan 
third: 
Corn 
mortga 


Sprang 


3. 


ſoul: 


14 


Se 


Ws 
828 


. ee nt: as 
Re. 8 bg 8 8 * SE 2 


W 
, ak © 2 ets I 
7 AG I ITED :2Ä2Ä: 


Mortgage. 


of that marriage, but would not determine whether it was 
to be conſidered as fraudulent or not againſt the iſſue which 
B. might have by any other wife, and would reſerve the 
conſideration of that matter; he order'd J. S. ts pay the 
wfts both at law and in equity and alſi of the aſſignment, but 
without prejudice to his bringing any bill againſt A. Barn, Chan. 
Rep. 101. Paſch. 1740. Berrysford v. Millward, 


(k) Diſputes between Tenant for Life and Re- 
mainder-man, &c. of the Lands mortgaged. 


H. T ENANT fer life muſt keep down the growing in- 
tereſt, as is the common rule in equity; per Cow= 
per C. 3 Ch. R. 131. in Cale of Orby v. Ld, Mohun. 
2, Land mortgaged for 1col. was deviſed te A. for lift, 
-omainder t9 B. in fre, deviſor made A. executor and left 
ellets enough to pay the debts; B. prayed it might go to 
the payment of the mirtgage; but the Court tock a diffe- 
rence between heir and deviſie, and tho' the heir ſhou!d 
be relieved in ſuch caſe, yet deviſee ſhall not; and decreed 
tenant for life to pay one-third, and he in remainder two- 
thirds to redeem, Chan. Caſes 271. Hill. 27 & 28 Ca. 2. 
Corniſh v. Mew. 


murtgagee had took the profits during A's life. 
Spranger. —Vern. 70. -2 Mod. 174. 


3. A Jointreſi paid off a mortgage; it was decrecd that ſhe 
ſhould hold over till ſhe and her executors ſhould be repaid 
with intereſt, Hill. 27 & 28 Car. 2. Chan. Caſes 271. cited 
as the Caſe of Bertue v. Stile. 


Drond v. Brond, 


But * one third part was to be her ewn proportion. 
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Mich. 1695. Ch, Prec. 62. Ballet v. 


Decreet ac- 
cordinglv. 
Paſch, 24. 
CAC 2, "0 
2 Chan. 
Cates 108. 


2 Chan. Cales 


22,—— North K. ſaid if the cauſe had come originally befoie him, aud there had bee 


«jets ſufficient, the huſband havin 
creed it clear to the wife. Hill, 1683. Vern. 214. S. C. 

* I; Car. 2. Chan. Rep. 218. Rowel v. Walley.— 
Pain v. Bromſal. 


4 Lands in mortgage were deviſed to A. for life, re- 
maillder to B. in fie; A. takes an aſſignment of this mort: 
gage in a truſtee's name. B.“ paying two thirds may come 
in and redeem; but in this cafe 4. dying befere the bi was 
brought, and having enjoyed the eſtate but one year only, 
his executor (the defendant) muſt make allowance only 
tor the time that A. enjoyed the eſlate. Trin. 1686. 
Vern. 404. Clyatt v. Battelon. 


5. A. deviſed lands incumbred to B for life, remainder 


fol. in fee, B. cuts down timber; decreed B. 7 fay two, 
and C, thre fiſths of the debts and B. to account for timber 
cut, and to be taken as part of the thice-fiiths to be paid by the 

O o 3 re- 


covenanted to pay the money, he would have de- 


XIich. 32 Car. 2. Fin. R. 475 


S. C. eited. 
Mich. 16%. 
Chan. Free. 
62.— Hl. 
Ann. G. 
Equ. R. IIs 
Kitfon v. 
Kittun, 
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table oberer remainder- man. Paſch. 1692. 2 Vern. 267. James & al, v. 
this might Hales & al. 

be to allow 

two ffths in cafe of a tenant for life with remainder to him in fee after an inter venirę 
eF:te tail. and to allow the tenant in tail only three fifths, yet it was not the practice 
and would be dangerous and create uncertainty, and Mr. Goldiborough the regiſter 
ſaid, he never knew a life valued at more than one third. Wins's Rep. 650. Paſch. 1720. 
Anon. Or Hubert v. Fetherſton. — A &:/! to redeem er forecls/e was brought again? 
tenant for life nh of the equity of redemption, without making the remainder- men 
partics. The Court directed the defendant to bring x bill to have a ſale made and 
the mortgage debt to be paid, and the ſurplus to be diſtriluted amongſt the tenant for life 
ent remainder-men in proporticou according to their ſeveral intereſts, 2 Vern, 117. Mich. 
1639. Thyan v. Duvall. 


6. A remairder-man can only force the tenant for life 
to. keep the 2znters/? dewn if the land is charged, but he can- 
not compes him to r:aem directly, tho' indirectiy he may by pur- 
chaſing in the mortgage, then to pay but one third or part 
with the poſſeſſion; agreed per Sir Tho. Powis. Arg. Palch, 
7 Ann. G. Equ. R. 69. in Caſe of Hungerford v. Hunger. 
tord. | 

7. Tenant for life and remainder-man joined in mortg ging 
lands; they both covenanted and gave bond to pay the money, 
tenant for life dies; Per Ld. Cowper, if remainder-man 
pays the money and takes up the bond or gets the covenant 
«{/igned, he may prefer: his bill againſt the exccutors of the 
tenant for lite but not elſe. Paſch. 7 Ann. G. Equ. R. 6g, 

in Cale of lug gerford v. Hungerford, | 
{n this ce 8. A, a paplit ſeiſed in jute uxotis, and being intitled to 
i Teilt be tenant by the curteſy by his having iſſue the plaintif 


Zu: 4 £34 


to have tre 101ntd in a line with his wife, and made a mort: ge With 2 


acht dimi- proviſo, that on payment of the mortgo mey ame 
L 7 ayn ; | orto ro me tne lame 
niſhed by * : 8 7 ts J 


c of ſhuuld be re-coracyed to A, for life without impeachment «© 
timber, 2097. A. being after wards At ainted of treaſon, h1s late 


"Foes th. 8 ws og 122 2 . yy 95 ' 
(which he- 225 veſted in compmiſfroncrs for benefit of the publick. B. the 
longs ſole- . of 5 —. - 3 * i 2 
Iy to the eiue [1 of A. and MI. his wife. cla:med the Yever/i911 Joe an 
reverhon- diſcharged of a committal of waſ?, which was allowed, and 
11 then the commillioners conveyed A's eſtate with all privileges 
t to MAKE '7 


kis parti thereto belonging to FY. R. and T. S. who afterwards bus! 


= * 


cular eſtzts in the mortgage and cut cauwn a lage quantity of timber. B. 
| 452 ] the revertioner prayed an injunction, and that the mare! 
eee + raiſed by jale of the timber ſhould be for his benefit. k 
1e Vt ö 


ene Was argued for him to be the conſtant rule of chancer), 
ren=uwt for That tenant for life out of the annual profits of the eſtate 
lite was i= muſt keep down the intereſt, as the income of the eftate 15 
3 o much higher by the debt not being paid off; for were 
Ar zp- the debt to be paid off, the tenant for life would be obliged 
1 to pay a proportion no ſettled to be one third, and the 
Sf thetm. Teveriioner two thirds, It was decreed by Mr. Baron 
bereut Price, that B. the reve:toner ſhould have it ſtee from 
gown ene committal of waſt; for that A. being a papiſt could tas? 


equai 19 !he 


* * 1 
en the NO larger eſtate under the fire than he had before, tho 
te, and as large an one he mights That an account ſhould be 


22 
— 


4 taken 


25 


? 


cd 1 »$+3 S 
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taken by the maſter of what is cut down, and the money to be ap. 


to be applied in the firſt place to the payment of the in- plied to the 
tereſt, and then to the ſinking of the mortgage, and an in— 2 
of it, 2 


Cafes in Chancery in 


that caſe 


junction to ſtay any more felling. 
Ld. King's Time, 30. Trin. 11 Geo. 1. he te 
would be 


no more charged with payment of the intereſt of the money, which the law bound 
im to, and the reverſioner would have paid the whole debt when. the law charged 
him but with a part; and this by the ſingle act of the mortgagor, who in this cate 
is one and the ſame with the mortgagee; and that this was an artifice to dinuniub 
the charge on the tenant for life, and throw it on the reverſioner. Ibid. 31. 


Withrington v. the tenant 


(L) Diſputes between Mertigagee and Aſſignee 
| of Maigagee. 


I, MCRTSGACOEE with netice of a truſt aſſigns over 


to the nominee of a purchator, of which truſt the 
purchaſor had notice likewiſe before the deeds executcd, 
or his money paid; The Court left the purchaſor at liberty 
to bring his bill againſt the mortgagee for the money paid 
him on the aſſignment of the mortgagee. Vern. 487. Mich. 
1687. Walley v. Walley. 

2. A. ſettles land merigaged io B. as a jcinture on M. 
whom he after married, remainder to the heirs of his body 
by the ſaid M. A, afterwards makes @nother mortgage of the 
ſame land to C. and makes oath it was free of incum- 
brances. A. dies inteſtate, leaving a fon by M. and leaves 
perſonal eſtate, D. adminiſters during the ſon's minority, 
and out of the perſonal eſtate of A. pays off B. and takes an 
aſſignment in truft fir the ſon. Maſter of the Rolls decreed 
C's debt to be ſatisfied as far as aſſets of A. and that D. 
ſhould not be allowed as againſt C. the money paid for the 
alignment of B's mortgage. 2 Vern. 304. Mich. 1693. 
Fox v. Crane and Wight. 


() Praviſ. To make Intereſt Principal, or 


1 to enlarge or leſſen it. 


I. JNTEREST of money on a mortgage was made at 5. 
| per cent. but if nat pundtualiy paid, then at * bl, The in- 
tereſt is very much in arrear. Defendant was decreed to pay 
but 51. per cent. the reſervation of 6/, being but as a No— 
mine Penæ. 2 Vern. 289. Paſch. 1695. Lady Hollis v. 
Wile. a difference 
ewhere the 
reverſion of GL. per cent. was to be reduced to 51. if paid duly ; there he mutt comply with the 
tunes of payment, and ſays it was ſo decreed in » Lord Hallifax's Cafe; but where the 
tereſt is to be increaſed if not paid at the day, that is but in name of A penalty, and 
relicvable in equity. But the Reporter ſays, Quzre tamen; for the agreement of the 
parties ſeems to be the ſame ia cither cafe, and whether intere ſt is to be reduced upos 
0 04 core 


S. P. 2 Vern, 
216, Paich, 
17594. Shode 
v. Parker. 
But the 
Court took 


a Mortgage. 


compliance with the times of payment, or to be advanced in default thereof, ſeem 
on!v to be a difference in the expteſſing one and the ſame thing. Ibid. In Ld. 
Ha!litax's Cafe, the agreement to take «/. per cent. was by a diſtin& deed ; but quzre, 
How that varies the caſe. Ch. Prec. 161. in a note there. | 

B.t where a mortgage was at 5. per cent. with covenant te pay 6!. on default of paying 
the intereſt for 60 days, it was decreed, that from default he ſhould pay 6/. and that this 
covenant was the Agreement ot the parties, and not to be relieved againſt as a penalty, 
2 Vc@. 1:4 Hill. 16909. Marquiſs of Hallifax v. Higgins. 

* "This 15+ not an unreaſonable penalty, and it is the defendant's own agrecment; 
and per Wright K. decreed to pay 6d. per cent, Chan, Prec. 168. Paſch. 1701. Jony 
v. Cox. 

Thouth the Couit will allow a mortgage in this manner, viz. That «{/. per cent. may 


Barn. Chan. Rep. 148. Paſch. 1741. ia Caſe of Walmeſley v. Booth. 


14. ar- 2+ Proviſo was, that / the intere/? was behind for fix months, 
ker cn that then that intergt ſhould be accountid principal, and carry 
ceiccanmhat intereſt; Per Cowper Ch. It is 2 vain claule, and no pre- 
1 cedenthadever carried the advance of intereſt {o far; and an agree. 
priacipal, ment made at the time of the mortgage will not be ſufficient 
115107442 to make future intereſt principal. But to make intereſt prin- 
Wi e Cipal, it is requiſite that intereſt ſhould be firſt grown due, 
ting by and then an agreenent concerning it may make it principal, 
the p<itit, 1707. 2 Salk. 449. Ld. Ollulton v. Ld. Yaimouth, 


for as much 
as the eſtate in the land is to be charged therewith Wms's Rep. 653, Trin. 1720. in 
Caic of Brown v. Barkham. 


3. A mortgage was made by A. to B. at 61. fir cent. proviſ 
t accept sl. per cent. if faid within three months after it is due. 
La. C. Parker aid, that this is generally looked. upon as pe- 
nalty, & in terrotem, and to be relieved againſt if only a 
ſhort time has happened, but not in caſe of a ling arrear of 
zntere/t, But tho' in the principal caſe, there was a great 
Arre«r, he thought this 14. per cent. to be a ſatisfaftion, and 
a conſiderable one too, and therefore refuſed to make it princis 
pal, tho' A. by letter had allowed the account defiring For- 
bearance, and promiſed ſatisfaction; but declared, that if 
there had not been ſuch penalty of 6/. per cent. inſtcad of 5/. 
and a great arrcar of intereſt incurred, the court would, on 
ſuch a promiſe in writing to make a ſatis faction for forbearz 
ance, have g wen the mortgagee ſome allowance in this re- 
ſpeft, Wms's Rep. 652. Irin. 1720. Brown v. Barkham, 


(N) Payment or Tender. By whom. 


da this caſe 1. IF a feoffment be made in mortgage vpon condition that 

01149 ha the feoffor ſhall pay ſuch a ſum at ſuch a day &c. altho? 

Pet, that the f-offor gieth bejore the day of payment &c. yet if the heir 

WS 100 ct tne feoffor pa; the ſame tum at the ſame day to the feoffce, 
1.41 20 4 * 8 1 . — a . 

* 7 $4 . if : 

perten or tender to him the money, and the Jes ee refuſe to ApS 
6 | Th 


Ss 


a, w- 
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. 
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then may the heir enter into the land; and yet the condi- . 3 
tion is, that if the feoffor ſhall pay ſuch a ſum at ſuch a tn 


day &c. not making mention in the condition of any pay- four cauſes, | 


ment to be made by his heir; but becauſe the heir hath -_ = 
intereſt of right in the condition &c. and the intent was only mited, in 6 


that the money ſhould be paid at the day aſſeſſed &c. and the the heir 


feoffee hath no more loſs if it be paid by the heir, than if it 3 . 
were paid by the ſather &c. And for this cauſe, if the heir time li- 


pay the money or tender the money at the day aſſeſſed &c. mited by 
and the other refuſes it, he may enter. Co. Litt. S. 334. the conn 
bl 

otherwiſe he would not do it. 2dly. The condition deſcends unte the heir, and therefore 
the law, that gives him an intercſt in the condition, gives him ability to perform it, 
zaly. The Jerfſee receiver no damage thereby. Athly. The intent and true mean- [ * ] 
ino of the condition ſhell be performed. And where it is here ſaid, that the 454 

heir may tender A] jour aſſeſſe &c. herein is implied, that the executors aud admi- 
niſtrators cf the mortgagor, or in default of them, the ordinary may alſo tender. 
And the law enables the heir ro perſorm the condition, 4% ine inheritance ſhould be loſt. 


Co. Litt. 205. b. 


2. But if a ſiranger of his own head, who hath not any in- A franger 


; 0 cannot ten- 
terelt &c. will tender the aforeſaid money to the feoffee at ter the 


the day appointed, the feoffee is not bound to receive it. ney to hs 
1 aid upon 

Co. Litt. S. 334. . 
gage; for it ought to be by one who has intereſt in the land. Ow. 34, Winter v. 
41.oveday.,——Godb. 39. Arg. in Cropp's Caſe. EE: ; * 

But it any ſtranger in the name of the mortgagor or his heir (without conſent or privity) 
tender the money, and the mortgagee accepts it; this is a good ſatisfaction, and the mort- 
2ayor or his heir agrecing thercunto, may re-enter into the land; for omnis ratihabitio 
retrotrahitur & mandato æquiparatur, But the mortgagor or his heir may diſagree there- 
unto if he will. Co. Litt. 206. b. 207. 


3. If the mortgagor dies, his heir being within age ef 14 A tend 
years, (the land being holden in ſocage) the next of kin, to a 7 
whom the land cannot deſcend, being his guardian in ſocage, infant is 
may tender in the name of the heir, becauſe he has an 1n- — * 
tereſt as guardian in ſocage. “s if the heir be within 21 den 
years, and the land is Holden by knight's ſervice, the bord of dian in ſo- 
whem the land is helden may make the tender for his intereſt cage, and 
which he ſhall have when the condition is performed: for ig under 14 
theſe in reſpe& of their intereſt are not accounted ſtrangers. years of 


8 * age; but if 
Co Litt. 206. b the infant 


©. above 14 years old, and he «/ents to the tender, ſuch tender ſhall be ſufficient. Mo. 223. 


Hill. 28 Eliz. Watkins v. Aſhwell. -—Cro. E. 132. S. C. And becauſe »9 age was 

ved, but only that he was within age, it ſhall not be intended that he was under 14, 

and therefore the court advifſed the party to begin de novo, and that it may be found 

that he was under 14. Ow. 137. Watkins v. Aſtwick. S. C. The verdd finding in- 

0 generally, aud not finding him uader 14, the tender was adjudged not good. 
e. 34. S. C. | 


4+ But if the heir be an ideot of what age ſoever, any man 
may make the tender for him, in reſpect of his abſolute difabi- 
ity, and the law in this cate is grounded upon charity, and 
to in like caſes, Co, Litt, 200. b. 


(O) Payment 


_ 
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But the 
rds of 
the condi- 
tion may be 
fach, as the 
payment 
al! be 

made to the 
heir. As if 
the condi- 
tion were, 
that if the 
feotfor pay 
o the ferFee 
er bit heirs 
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(O) Payment or Tender, 1% whom it may be. 


I. IF the fesſtee in mortgage before the day of payment makes 


his executors and diet, and his heir entereth into the 
land as he ought &c. The feoffer ought to pay the money 
at the day appointed to the executors, and not to the heir of the 
feoffee; becauſe the money at the beginning trenched to 
the feoffee in manner as a duty, and ſhall be intended that 
the eltate was made by reaſon of the lending the money by 
the feotfee, or for ſome other duty; and therefore the pay- 
ment ſhall not be made to the heir, as it ſeemeth. Co. 
Litt. S. 339. 


ſuch a fum, at ſuch a day Sc. There after the death of the feoffee, if he 


dieth before the day limited, the payment ought to be made to the heir at the day 2p- 


pointed. 


Co. Litt. S. 339. 5 Rep. 96. b. Goodalc's Caſc. 


But if the condition 


be to pay money 79 the ferFee his heirs, or executers. The feoffor has clection to pay :t 


Either to th 


But where 
the feoſſee 
made a 
feoffment 
over, and 
died, the 
money 
ſhould be 
paid to the 
fecond feof- 
fee, who is 
the at- 
ſignee; 


L 455 
per Pop- 
ham Ch. J. 
ana Clench 
J. Foph. 
100. in 
caſe of 
Goodale v. 
Wiatt. 


7 Clan, 
Rep. 94. 
8. C. in al- 
moſt tlie 


lame words, 


] executors in this caſe are no aſſignees in law. 


e heir or to the executors, Co. Litt. 210. a. 

2. If a man makes a feoffment in fee upon condition, 
That the feoffee ſhall pay to the ferffir his heirs or aſſigns 200. 
at ſuch a day, and before the day the feoffor makes his 
executors, and dies; the feoffee may pay the ſame, either 
to the heir, or executors; for they are his aſſigns in law to 
this intent. But if a man make a feoffment in fee, upon 
condition, that if the feoffor pay to the feoffee, his is vr 
a/ſigns 201, before ſuch a feaſt, and before the feaſt the feoffee 
makes his executors, and dics. The feoffee ought to pay 
the money to the heir, and not to the executors ; for the 
And the 
reaſon of this diverſity is this; for that in the firſt cle, 
the law muſt of necetlity find out aſſigns; becauſe there 
cannot be any aſſigns in deed, for the feoffor has but a hate 
condition, and no eftate in the land which he can afſign over, 


But in the ſecond caſe, the feoſſce has an eſtate in the land 


which he may aſſign over, and where there may be al- 
ſignees in deed, the law ſhall never ſeek out and appoint 
any aſſigns in law. And albeit the feoftce made no aflign- 
ment of the eſtate, yet the executors cannot be afſignees , 
becauſe aſſignees were only intended by the condition to be 
aſſignees of the eſtate, Co. Litt. 210. ſays, it was lo reſolved 
Mich. 23 & 24 Eliz. Randall v. Browne. 

3. In caſe of aint morigagees, there ſhall be no ſurvivorſhip, 
where the money lent appears to be with intention that 
each ſhould have his money and intereſt again. Chan, Rep. 
57. 17 Car. 1. Petty v. Styward, 

4. J. S. mortgaged lands to A. in fer, to be void on pay 
ment of 1000l. and intereſt at Michaelmas, and covenanted 10 
pay the money, and gave a bond far performance of eevenants. 
The money was not paid. A. dies, leaving B. his heir 2 lows 
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Upon a bill by B. J. S. was decreed to pay the money at a day 
70 B. or to be forecliſed of the equity of redemption. Some 
conſiderable time afterwards, it was diſcovered, that A. had 
made a will, and C. executor, and the mortgage money given 10 
C. C. proved the will. J. S. before the time of payment 
lapſed exhibited a bill of review againſt B. and the defendants 
jecting forth all this matter, and that C. the executor was 
not party or privy to the former decree, nor was it then 
known that there was a will or executor, praying to be re— 
lieved againſt the decree, and that the cour: wou'd direct to 
evhom the mincy ſhould be paid, and that the bond be delivered 
up &, The defendants p/cad the former decree ; and on ar= 
guing the plea, the court held it an extraordinary caſe, and 
that, it C. the executor had the right both by the covenant 
in the mortgage, and by the bond and will, the court could 
not take it from him. And that if B. the heir ſhould have 
the lands in mortgage by virtue of a decree, J. S. the plain- 
tiff would be likewiſe hab!e to C. the executor for the money 
upon the bond ard covenant, and fo to double payment. And 
that a bill if review would net lie in this caſe, becauſe that muſt 
always be between the ſame parties to the eriginal bill, Now C. 
was no party to that bill; and as to the motgoged lands, 
they leing ferfeited fince the decree, J. S. cannot bave them 
again. And if C. the executor had any right to the money, 
he might obtain a decree againſt B. the heir of A. for the 
land itielt, or for the price of it, if ſold; yet the Court 
would not put C. the executor to take that courte, becauſe he 
had a remedy at law upon the bond and covenant, which the 
court could not hinder him to proſecute. However he was 
ordered to anſwer without prejudice to his former plea z and 
it was likewiſe * ordered, that B, bring the mortgage deed 
and bond into court, and that he ſell the land, and bring 
the money likewite into court, there to remain whilſt he and 
C. the executor inter- plaad for the fame. Nelſ. Ch. R. 52. 
before Lds Commiſſioners Widdrington, Tyrril, and Foun- 
taine, Anno. 1659. Earl of Carliſle v. Gober. 

5. The Queſtion was, whether the mortgage money ſhould 
be paid z9 the heir or executiy of the mortgagee: and it was 
for the heir inſiſted, That it was ruled in a caſe between 
Tilly and Egerton, in Michaelmas 1660, heard by the Ld. 
Chancellor, aſſiſted by the Ld. Bridgman, there being 90 
def. of aſſets in the executor's hands, that the heir ſhould 
have the money, who is to convey the eſtate; and this was 
ſaid to be the firſt precedent of this kind, But the court would 
ſee precedents. And afterwards, about Michaelmas or Hil- 


lary term, 1667, the principal caſe was heard before the Ld. 
Keeper Bridgman, where the order in the caſe of Egerton 
was produced; but in the principal caſe there appeared to 
S m7. 35 / ey 1 9 . Fl »*/ y ' 83 
be a Bend fir payment of the mo! gage rang, which goes 
the 
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v 3 Chan. 
Rep. 96. 

S. C. intro- 
duces this 
order with 
ſaying thus, 
viz. * At- 
© terwards 
at another 
day, the 
© plaintiff 
moved to 
© be ad- 
emitted to 
©< a bill of 
© review. 

© Ordered 
cc &c. 


Ibid. ſays 


it was ad- 


judged by 


the Lord 
Keeper. IT 
Car. I. Saint 
John v. 
Grabham, 
That the 
heir, and 
not the ex- 
ecuror 
ſhould 
have the 
money, it 
being pay- 
ave by the 


eee Bo an, 
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ecten o the executors; and the condition of the redemption was upen 

9 payment of the money to the executors &c. (without naming the 

the mort. heir) So it was ruled in the principal caſe, that the money 

g2Zee. ſhould be paid to the executor; but the Lord Keeper 
ſaid, that if the condition of the redemption had been zo pay 
the money to the heir er executer, and no bond were in the caſe, 
nor no want of aſſets of the perſonal eſtate, it might have been 
otherwiſe, And in the caſe of Egerton, in reading the order 
it did not appear how the condition was penned ; but the 
court now took it, that the money was payable to the heir 
by the condition. Chan, Cafes 88. Hill. 19 Car. 2, Smith 
v. Smoult. 2 

6. A mortgage was made in fie, which deſcended to the 
heir at law, and the money 10 years ſince paid to him. The 
executor of the mortgagee preferred his bill, and had a de- 
cree for the money, but without intereſt, "Though the pra- 
viſo was to pay to the mortgagee, his heirs, or executors; yet 
when the day 1s paſt, It is as much as if no perſon had been 
expreſſed, and then equity ſhall follow the law, and appoint 
it to the executor, 2 Vent. 348. Trin. 32 Car. 2. Turner's 
Ciſe. 

7. A. having a rent-charge to him and hi: aſſignes for three 
Lives of 160/. a year mortgaged the ſame to J. S. his executors, 
adminiſtratars, and aſſigns, ta have &c. to him, his heirs, and 
aſſigns, during the three lives of the original nominees upon this 
ſpecial truſt, that J. S. his executors, adminiſirators, and 
Hens, ſhall enjiy 197, a year out of it to their own proper 
ute, till the mortgage money ſatisfied, if the three lives laſt ſo 
long. J. S. made IV. K. executor, but ns witneſſes ſubſcribed 
the will, W. R. brought a bill againſt T. S. the heir at law 
of J. S. and others to have the benefit of to much of the 
rent-charge as J. S. was intitled to. The maſter of the 
Rolls made two points: Fiſt, what fort of legal eſtate 
J. S. had in this rent-charge? viz. whether it would go to 
his heirs or his executors for the three lives? and if to his 
heirs, then, whether the truſt of it does not belong to his 
executors? He ſaid, he could not find one ſingle authority 
which would come up to the firſt point, this being an eſtate 
pur auter vie, that the general rules as to the office an ha- 
bendum are, that it is to explain, limit, and declare the 
quantum of the eſtate to pals by the deed; it has never 
been diſputed but it will carry the limitation of the eſtate fur- 
ther than the premiſſes ef the deed did. On the other hand it 
is clear, that the habendum neter abridges the eſtate granted 
by the premiſſes; it may indeed vary ard alter it. As if an 
eſtate be granted to A. and the heirs of his body, habendum 
to him and his heirs, this is a fee ſimple; ſome books indeed 
have ſaid, that this is only an eſtate tail with a remainder in 
fre, but he ſaid it is difficult to maintain that opinion, and he 

5 6-3. thought 
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thought it not law. That the particular nature of the pre- 
D 4 . . 
ſent caſe is ſuch, that a grant of this kind to J. S. and his 
5 executors, is the fame as to J. S. and his heirs; for in both 
5 theſe caſes being of an te pur auter vie, the heirs and exe- 
| cutors do not take as repreſentatives to the party, but as ſpecial 
occupants, And therefore it has been held, that if lands are 
granted to A, and his heirs for three lives, he may grant it 


z to B. and his executors for thoſe lives; fo if granted to A, 
3 and his executors for three lives, he may grant it to B. and 
75 his heirs during thoſe lives; whence it follows, that if one 


Bl of theſe limitations is in the premiſſes, and the other in the 
habendum, the habendum ſhall take place. As if the pre- 
miſſes are to A. and his executors during the life of B. ha- 
bendum to A. and his heirs during B's life, the heirs ſhall 
have the benefit of the eſtate, So if the premiſſes are to A. . 
and his heirs during B's life, habendum to A. and his exe-. 
cutors during B's life, the executors ſhall have the benefit of 
it; becauſe the habendum does not attempt to give a leis or 
larger eſtate than contained in the premiſſes, but is merely 
explanatory, And tho' before the ſtatute of frauds and per- 
Juries no grant of a rent pur auter vie was good longer than 
for the life of the grantee, becauſe it Jay not in occupancy, [ 457 J 
yet a rent is within the relief of the ſtatute of frauds, as well as 
any other fort of inheritance. So that the matter of the legal 
eſtate depends upon the habendum, which he thought ought 
to take place for the reaſons before mentioned, and conſe- 
quently, that the legal eſtate in this rent belonged to the heir 
at law; but however, that within the meaning of the truſt of 
this deed, the excenior of J. S. is intilled to the benefit of it, 
it being expreſsly deciared, that the mortgage was made 
upon this ſpecial truſt, that J. S. the mortgagee, his exe- 
cutors, adminiſtrators, and aſſigns, ſhould enjoy the benefit 
of 100l. a year part of the rent-charge to their own uſe, 
till the mortgage was ſatisfied, if the three lives ſa long con- 
tinued ; that the only thing that made any difficulty in this 
part of the caſe was, that it is pretty hard to conceive how 
a man and his heirs ſhould be truſtees for himſelf and his 
executors, but that this is the caſe of every mortgage that 
is made in fee, And he decreed accordingly. Barn, Chan. 
Rep. 46. to 50. Paſch. 1740. Kendal v. Micſeild. 
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(O. 2) Payment or Tender. hat is Good. 
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4 "HE payment ought to be rea! and not in ſhaw and ap- Reg. gs d. 
| pearance; for it it be agreed between the feoftor and G00 tale 
the executors of the feoftee, that the feoifur ſha!l pay to 5s; 


Poph. 99. 


the executors but part of the money, and that yet in ap- < & 

pcarance the whole ſum ſhall be paid, and that the refidue 

ſhall bz repaid, and accordingly at the day and place the 
whole 
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whole ſum is paid, and after the reſidue is re- paid, this is 
no performance of the condition; for the cſtate thall not be 
deveſted out of the heir, who is a third perſon without a 
true and eftectual payment, and not a ſhadow and colour 
of payment, and the agreement precedent doth guide the 
payment ſubſequent. Co. Litt. 229. b. 

3. A. indebted by mortgage to B. in 1007. paid the money, 
B. ordered his fervant to put it into hs cloſet, who did ſo. 
A. then demanded his writings, which B. not delivering, 
A. required his 1ool. again, which the ſervaut by B's order 
re- delivered ts A. and A. took and carry'd it away. Relolved 
that this was a goed” payment and diſcharge of the mortgage, 
and tho' A. demanded it again as his own money, yet it "ſhall 
not avoid that which was abſolute ly paid; but the mortp: age 
remains abſolutely diſcharged, and the money was the plain! 
tiff's and being not delivered to B. otherwiſe or upon any 
good conſideration, A. received them as B's money, and iz 
accountable to B. for them. Cro. E. 614. Hewer v. Bar: 
tholome', 


(P) Diſcharged. By what Act.“ 


"I 8. mortgaged land to A, for Foo vears to ſecure 
* 3oocl. and a bond was given for performance of cout 
wants, The wiitings were left in a third perion's hands, 
Some time afterwards J. S. bringing the box in which werz 
the mortgage and bond to A. in the preſence of M. the mother 
of . S. Who were re! 'ations, A, put back the writings with 
his hand, and ſaid, Take back the writings I freely forgive you 
the debt; and then faid to M. . I always told you I woull 
% be kind to your ſon; now you ſee I am as god as my 
& word.” A. died, lJeavine B. his ſon, who brought his 
bill as repreſentative of A. to compel payment, or that J. 5, 
might be forecloſed. Ld. C. Hardwicke was of opinion, 
That in caſe A. fo gave the debt in the manner as ſworn by 
the defendant, the pla intiff could not be intitled to relief, 
(ſuppoſing the ſtatute of frauds to be out of the cafe) and 
that the bill muſt be diſmiſſed, And that this being a mort- 
gazed | intereſt i in land, he thought this evidence allowable confeſt ut, 
with the ſlatute , fraut ed. perjuriess That what is there 
jaid, that no intereſt in lands any longer than for three yeats 


ſhall paſs without writing, nor any truft in them for a longer 


time, unless it ariſes by operation of law; and fo of a de- 
viſe of real eſtates admit of a difference both in law and 
equity between abſolute eſtates in ice, or for a term for years 
and conditional e/tates for ſecurity of money. In the firſt caſe it 
cannot be admitted that parc evidence of the gift of decds 
ſhall convey the land itlelt. But a mortgage is conſidered 
oy as a ſecurity for woney, the land is the accident attend- 
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ing upon the other, and when the debt is diſcharged, the 
intereſt in the lands follows of courſe, In law the intereſt in 
the lands is thereby defeated, and in equity a truſt ariſes for the 
benefit of the morigagor. And his Lordſhip thought that ſuch 
evidence as above (fo far as any credit can be given to it) 
ought to be received, as proving a gift or releaſe of the 
debt; and if an obligee delivers up a bond with intent to 
difcharge the debt, the debt will certainly be thereby diſ- 
charged; and if the bond is diſcharged in the preſent caſe, 
the mortgage will be diſcharged with it; and directed an 
i ue, whether the mortgagee did uſe ſuch words or not, Barn. 


Chan. Rep. 90. Paſch. 1740. Richards v. Syms. 


2. In cement where a title is made under a mortgage, if Fs And 1 
rwidence is given that the debt is ſatisfied, this is conſidered as — 


defeating the eſtate in the land which the mortgagee had, and mates a 


in ſuch caſes, eſpecially where the mortgage is ancient, the 72!gage 72 


. ; | J another, and 
court will preſume that the mortgage was paid at the day, and xr mori 


will direct the jury to find accordingly, unleſs it appears ger agreed 

clearly that the money could not be paid at the day. In theſe er 
cales no writing is neceſſary, which ſhews that even the /aw — 
conſiders the debt as the principal, and the land as an accident only, of the profits 
But eguiiy goes further, and in all caſes ht, that where the 22 Part- 
debt appears to be ſatisfied, there ariſes a truſt by operation of 4) So 
law for the benefit of the mortgager, and this is within the the more- 

exception in the ſtatute of frauds of truſts ariſing by opera- Sage, that 
tion of law. And in theſe fort of caſes the court receives any“ — 
kind of evidence ef payment. Per Ld. C. Hardwicke. Barn. charge it. 


Chan. Rep. 93. Paſch. 1740. in caſe of Richards v. Syms. Fer I. d. C. 


Hardwicke, 
Ibid, 


(Q ) Redemption. By whom. 


i. THERE was a proviſo in a mortgage, tbat the mortgagor, 
his heirs, execulors, or adminiſtrators, ſhould have power 
ts redzem the lands; yet a redemption may be by an a//zgnee 
of the mortgagor, tho' he is neither heir, executor, or ad- 
miniſtrator. Toth. 160. cites 11 Car. Porter vx. 
2. Deviſze ſhall redeem, and not the heir. Chan. Rep. 190. Vern. R. 


A . Phili | . 342. Mich. 
12 Car. 2 Philips v. Hele 1685. Hall 


357. 8. C. cited Hill. 1685. 


v. Dunch. 


3. A decree to forecloſe tenant in tail ſhall bind his iſſue as to 
an cquity of redemption, becauſe that is a right tet up only 
in a court of equity, and ſo may there be extinguilhed. 
Per Hale Ch. J. Chan. Caſes 220. Hill. 23 & 24 Car. 2. 
Roſcarrick v. Barton. 

4. As to the admitting perſons to redeem, Lord Keeper 


made great difference between ſuch as come to redeem who 
| are 
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are no parties to the mortgage, and thoſe that are parties to the 
mortgage. Chan. Caſes 220. 23 & 24 Car. 2. Roſcarrick v. 
Barton. 3 . | 

5. Voluntary conveyance was made to A. with porwer of revs- 
cation on tender of is. The tender was made, but not at the 
place appointed, Aﬀterwards the grantor makes a mortg pe to 
B. for 5co!. of the ſame lands, and after that an abloljute 
alignment for 7501, more paid to the grantor. The grantee 
laid out money in repairs and building, It was decreed, 
that g. ſhould redeem paying ail the diſburſement of building 
and repairs, and B. to account for a wilful ſpoils and waſtes 
done; but if A. failed of pavment, then B. to enjoy againſt 
A. and all claiming under him, This decree was affirmed, 
Fin. R. 38. Mich. 25 Car. 2. Thorne v. Newman. 

6. A Purchaſor bought lands charged with a judgment, 
and bought in mortgages to protect his purchaſe; but it was 
decreed, that the ment creditoy paying mortgages preced:nt 
to his judgment ſhall redeem. Fin. R. 366. Trin. 30 Car, 2. 
Bacon v. Aſhby. | 

7. A mortgage is maze redeemable during the life of the 
mor tgager only, yet his heirs ſhall redeem. Per Ld. Not. 


459 


T {115 wa; 
made with 


i tent of a tingham C. Vern. 7, Tin. 33 Car. 2. * Newcomb v.. 


ſcttlement 
of his | 
eſtate, beſides the conſideration ; and in this caſe mortgagor was à near relation to tet. 

zee, and agreed, that if he had no iſſue male, the mortgagee ſhould have the land. 
Sec Mich. 1633. Vern. 193. in Cafe of Howard v. Harris.-—2 Chan. Caſes 147. S. C. 
But this decree was revericd by Ld. Keeper North. Vern. 232. Paſch. 16%q4. —2 Chan. 
Ca es 14%. the Caſe of Killington v. Green, cited by Nr. Keck, as decreed fo in 1678, 
] he reverſal affirmed in pariiament. 1 & 2 W. & M. 2 Vent. 305. 2 Ch, 
Caſcs 38. 5. Co 


Bonham, 


2 Chan. 
Caſes 147. 
Mich. 25- 
Car. 2. S. C. but that he may redeem, 
—Zutif v. Hartis. 

deed of en- | 
tal! is ſet forth, the heir general ſhall not redeem without ſhewing that the tail is dock “. 
Fer Ld. North Vera. 152. Tiin. 1633. Lomax v. Lud. 


8. Tho! the redemption be limited to the mortgager, and the 
hers males of his baty, yet this wil not exciude the heir general, 


Vern. 190. Mich. 1683. Howard 


9. He that comes to rececm a mortgage muſt hw a title 
to the equity of redemption, Vern, 182. Trin. 1683. Lo- 
max v. Bird. 5 

pu 7 . . * 

10. A rewr/ign naturally attracts the redemption ; as if a 

man marrics a int of wujes which are burnt down, and 


* Rv naro! 
* * 
gorecment 


between 


the hut they borrow 15004, to rebuild, and levy a fine ſur conceſſit, 
band ald and * by decd between the huſband and conuſee the equity of 
1 75 „i wvedemptin is reſerved to the huſband and his heirs; he lays out 
to redeem. 38 Col. in building and dies, decreed the wife and not the 
oped heir to redeem. Vern, 213. Hill, 1083. Brend v. Brend. 

4 c5 99. f . 


Vern. 33. 


Faicli. 34 Car. 2. S. C. 
11. One 
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7 5 I * = 
11. One that c/:ims. under a voluntary cor yarce may re- @ p. Chan. 
deem a mortgage; Arg. Vern. 193. Mich. 1683. in Cale of Cates 549. 


Howard v. Harris. — <a 
Rand v. Cartwright. 


12, It vras inſiſted that the wife for her dower is in law in Arg. Verne 
the per, by her huſband, and ſhall be intitled to clear all in- 2 C. 
cumbrances, as well, and more than the huſband: Arg. : 

2 Chan. Cafes 172. lil 1 Jac. 2. Bodmin v. Vandebenden. 

12 A. is bound with his father for the debts of the fa- 
ther; the father enters into a /latute to pay the debts and in- 
de the ſon; a creditor gives up his bond and takes a 
mortgage from the father; decrecd that the defendants 
ſhould redeem, or be forecloſed and a perpetual injunction 
againſt the ſtatute; per Maſter of the Rolls. 2 Vern. 39. 

Hill. 1688.. Legriel v. Barker, &c. | 

Where the equity of redem;tion is on a mortgage in GY 

8 Ws 
the debt is paid the lands are veſted in the heir; * but fecus, tra Burgh 

where a te m is mortgaged ; for the equity of redemption of 2. Francis. 
a term for year's comes to the executor, and in ſuch caſe a [ 4bo ] 


. . A © 1s die- 
bond creditor ſhall be let in, becauſe if the term itſelf ſhould — 


be reconveyed it would be ats in his hands; Arg. N. Ch. admitted 
R. 167. Mich, 1690. in Caſe of Baden v. E. Pembroke. Arg. Vern. 

7 410. Mich, 
1635. and ſaid to be adjudged with advice of the judgcs ia the caſe of Bennet v. Box. 
8. P. 2 Ch. R. 360. I Jac. 2 Hallily v. Kiztland, 


14 


15. A. for gol. conveys ab/7/utely ts B. — A. brings a bill 
to redeem; B. inſiſts that the grant was abſolute, but cen- 
feed it was a truſt that after the principal and intereſt paid 
B. ſhouid ſtand feifed for A's wife and children; plaintiff re- 
plies to the anſwer but no proof of the truſt and therefore 
it was inſiſted that the huſband ſhould redeem ; hut decreed 
a truſt for the wife and children, 2 Vern. 288. Paſch. 1693. 
Hampton v. Spencer. | 

16. If a man enters into a hend, in which he binds himſeif 
and his heirs, and dies, leaving a real tate to deſcend to his 
herr, ſulljcct to a mortgage for years, and the heir ſells the 
equity of redemption; the cher cannot redeem the mortgage 
wilgut firſt having a judgment at law againſt the her, Abr. 
Equ. Cates 31 5. Paſch. 1702. Bateman v. Bateman. 

17. Bend was given by the huſband to the wife juſt before the 
marriage to leave her loool. it ſhe ſmrvived him; baron dies 
inteſtate leaving freehold and copyhold in m:rtgage to A. The 
wite adminiſters and brought a bill againſt the heir and mort- 
gagce to redeem, and Lord Wright decreed her to redcem 
both; and it was ſaid that tho' on ayment of what is due 
on the mortgage, the heir will have the copyhold from her, 
yet the freehold would be charged till the bond was ſatisfied, 
Ch. Prec. 237. Hill, 1704. Acton v. Acton. 

Voi. X | P þ 18. Subs 


3 


n 
„ 

e ck — 

9 — — 5 aus Im > 2 


— 


—U— — æ Se gy 2 — ——  y 
4 * 
P r 8 


A % > 2 * 


— — — a 
* ow I 4 


— Hu 


* 2 4 


Pas, 0 "4 


— 
* N x _ mY + 

Daw RS x => 
* - 


460 MPortsgage. 


18. Subſguent wcumbrarc's by 5ulſomen?, and other incum. 
brances may red-em the fi ſt mortgage, tho' the mortgagor iz 
forecloſed by ater e; and the account taßen in the ſuit whers 
ſuch decree was obtained, ho' t ken in an adverſary way, 
will not bind the ſubſequent incumbrancers. 2 Vern, 662; 
Trin. 1710 Morrett and al Weſtern, 

19. A. having chan er, in Gray's Inn mortęeaged them 1 
J. S. 4 ded, le ving B. an w's was his adminiſtrator but 
no member of the ſociety; B. brought a bi!! to redeem; it wis 
objected that B. was utterly incapable of having the cham. 
bers by the rules of the ſocicty, which are that none can 
have chambers but ſuch as we members cf the inn; but the 
Lord Chancellor ſaid, that tho' B. the plaintiff by the rules of 
the houſe is not capable of chambers, vet they ſhall be to 
him or his appointee. Select Cafes in Chan, in Lord King's 
Time 55. Trin. 1726. Rakeſtraw v. Brewer. 

20. Land mortg ged for two ſeveral terms of 1000 Yezrs 
each was afterwards ſettled on A. in tui, remainder 79 B. i 
tail, remainder to A. in fee, by which A. firſt and B. after. 
waids had an equity of redeniption incident to their eſtates; 4. 
by will appoints the mortgage te be pad c F. and then the ni tagt 
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term to be aſſigned to M. and by the tame will deviſed ali 
lands (being allo ſeiſed in fee of other lands) ts C. and lis 
heirs ; by this the rever/aon paſies of the mortgaged premiſſcs, 
And the eſtate tail, and the remainders in tail, being {pert 
by the death of A. and B. without iſſüe the queſtion was, if 
the equity of redemption, that was incident to the reverſion 
in fee of A. paſſed to M. by the will, and was thereby /:- 
dered from the reverſion © and decreed it was not, per Kir 


C. Raymond Ch, J. and Denton J. and that ſhe was ony Wl equ 


15 
4 


1 ee 222 8 p 4 
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in the place of the mortgagees and that C. ſhould be let in U91: 
to redcem, Gibb, 99. Mich. 3 Geo. 2. Am hurſt v. Litton. Ev: 

21. In the caſe of Frankiyn v. Fern, Paſch. 1740. it w s q 
ſaid by Parker J. who fat for the Ld, Chancellor; that he 7 ( 
rules laid down in the caſe of Bickley v. Dorrington, and in mo! 
that of Monk v. Pomfret, are very tight, viz. that in general dem 


[ 461 | but he that has ihe legal eftate of the meortguger ; ſo if an exe 
cutor is Willing to get in the debts cf the teſtator, there is 10 
foundation for a creditor to bring a bill for that purpole ; d 
therefore in general, where there are proper perſons to get 
in the eſtate of another, a court of equity will not fufier Cle 
ther the creditors of the teſtator, or of a bankrupt [which 
was the principal caſe, and on which the queſtion arole] t0 
bring a bill in equity in order to get in that eſtate 3 but it an 
exccutor or aſſignee, will callude with a debtor, there is n 
doubt but a creditor may bring his bill in order to take car? 
of that eſtate, and charge the afliznces or executors wih 
ſuch colluſion; that in the principal cate the creditors of the 
bankrupt met to conſider if proper for the afignees to 71 

a Dil 


9 perſca {tail be allowed to come into equity for a redemption il righ 
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a bill to redeem a ſuppoſed mortgage which the majority, 
thought it was not; ſo that the aſſignees could not by the 
atute of 5 Geo. 2. bring a bill; wherefore a bill brought 
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xe 4 


by the miner fart of the bankrupt's crediters againſt the ſuppoſed [| 
mortgagce and the affignees of the bankrupt's eſtate was held 4 
to be vell brought; and that if the aſſignees refuſe to bring 3 | 
a2 bill which is for the benefit of the bankrupt eſtate any + 
W creditor may bring ſuch bill, under peril of coſts; and de- 11 
creed the aſſignees to have liberty to redeem in the firſt place, if 
and in their default the plaintiffs to do it. Barn. Chan, : 
Hs 1 
; (Q. 2) Redemption, Againſt whom. | | 
5 js 
1. A Power of redemption is an equitable right inherent in | f 


Se 


the land, and binds all perſons in the pol, or otherwiſe; 
becauſe it is an ancient right which the party is intitled to in 


equity; per Hale Ch. B. Hard. 469. Trin. 19 Car. 2. in 


a 


9225 
„ 


32 
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Cad of Pawlett v. Attorney General. | | 

f 2. In natural juſtice redemption of a mortgage lies againſt 15 

de ting; per Hale Ch. B. Hard. 467. Trin. 19 Car. 2. = 

nia Cale of Pawiett v. the Attorney General, 5 

; (R) Redemption. In <vhat Caſes. 8 4 

BY | 

. MON EY ſecured on 2 mortgage leaſe, tho' rot paid at 4 { 

the day, but after, yet the leaſe ought to be void in q 

equity, as well as on a legal payment it would have been Þ 

doid in law. Chan. R. 20. i Car. 1. Emanuel College v. | xo 

Evans. | ES #4 

2. A. mortgaged lands to B. and then articles to fell them #4 

to C. free of incumbrances for 250/. C. paid A. 5o/. of the +1 

money, and afterwards A. releaſed to B. the condition of re- 1 1 

= comptir ; and pending a bill by C. A. releaſed to B. all his | TH 

right in and to the ſaid lands; but no money or other valuable + 

+ WH conſideration appeared to have been given for either of theſe 1 

10 releaſes. Decreed the releaſes to be fer aſide. Hill. 14 & 15 *44 

4 Cy 2, Hard, 320, Hill v. Wortely and Rogiſon. 13 

23. Lad. Chancellor took à difference between a leaſe to com- 1 

lo mence after failure of payment, and a mortgage with a condi- Þ 

tion ſubſequent, as to the ſame being ſubject to a redemp- 'Þ| 

t0 tion, See 2 Chan. Rep. 52, 54. 22 Car. 2. White v. Ewens. + 
all 4. A decree to forecloſe tenant in tail ſhall bind his iſſue as 4 
19 Ws to an equity of redemption ; - becauſe that is a right jet up . 

le only in a court of equity, and to may there be extinguiſhed; | f | 

1 per Hales Ch. J. Chan. Caſcs 220. Hill, 23 & 24 Car. 2. 1 

he Roſcarrick V, Barton, + 
"5 Pp 2 5. Mort- | 
Jl 4 


g9ortgage, 


5. Mort gagor on taking up more money on the mortgaged 
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Otherwiſe a 2 , , 
releaſe and lands releaſed the equity of redemption to the mortgagee and 
length of died; but it appearing by letters, papers and other proofs, nefi 
2 that the mortgagee d a redemption, and to take his whole _ 
[4 7 principal and intereſt, the ſame was decreed accordingly on a cloſe 
plea, and A bill by the heir of the mortgagor, and an account directed, 1105 
1 Hill. 29 Car. 2. Fin. R. 284. Seymour v. Tindal & al. . 
| — money was not more than a quarter part of the value. 29 Car. 2. 2. Ch, R. 131, | oo 
Nance v. Coxc. : | wor 
6. A. ſurrendered a copy/oid to B. and his heirs without any Y 5 hg 
condition mentioned in the ſurreader, but it was in conſidera. WY £4 
tion of 100/. lent by B. to A. and for further ſecurity thereof ä f 
A. gave B. a judgment for 200/, And by a note ſigned ly d. — 
and B. dated before the ſurrender it was agreed that B. en pay. Will 
ment of the money ſhould ur render tack the copyhold and ace WIR 8 
knowledge ſatisfaction on the judgment; B. was admitted, Vas 
and deviſed it by his will to ſeveral perſons, and they aftet- 7 
wards diſpoſed of the fame; decrecd a red-mption. Trin. 30 and 
Car, 2. Fin. R. 376. Clench and Wiſe v. Witherly and 2 
| Hober t. ; 4 tions. 
It was like- . 7, A ſeiſed in fee in conſideration sf to. paid to him WIR vo! 
wiſe proved B. who married his kinſwoman, conveys to B. and his hcirs, an! i 
that A's * ; I. : _ co 4. 
keir at law fakes a re-d:miſe for gg years if be ſhould live jo long: and a cove. e 
bad offended nant therein, that if he ſhould pay 1000. (with the inter *= 
him and he that ſhould be due for the ſame) at any time during his (ij: i AE 
had dcclar'd ; CESS ; - „ aso 
that te that B. ſhould re-convey to A. and his heirs; and that if d. did nt an 
ſhould not pay the money then, that his heirs &c. ſhould have no power to re.. 4 
- +4 nga deem. A. died, the money not being paid; and his heirs 1. 
Chancellor preferred a bill to redeem it, Tho? in this caſe it was prov'd, wa, 
decreedare- that A, had a kindneſs for B. as his near relation, and in- 5 0 
1 tended him the lands after his death, and that the. clauſe of WW — 658 


<3, 4% 5. C. Tedemption was only put in bec2uſe A. was a batchelor, and RR prove 
—Upon this lo might marry and have iſtue, but otherwile that B. ſhould Wl 

con have the land abſolutely, and that the 1000!/, at the time of Wl 9 
ing before : . Es . 
Ld Keerer Conveyance was the full value of the land, tho? by after acci- Was 
North upon dents it became more valuable, but that had A. lived 39 or 2a 
ee 40 years, the intereſt and intereſt upon intereſt thereby loſt E 
review, he Would be more than all, and here was nv» covenant or other re. ſian 
inclined to Meay to compel payment of the mancy, yet Ld. Chancellor Nogt-⸗ ©: 
reverſe ie ingham held, that tho? A. had time to redeem during lile, HL fu 


e-cree ; for . . ; 
that 4; yet B. might have compell'd him to redeem or have forecloſed lute, 
& corventis him; and ſaid it was a general rule, that once a merigage and 22 
en always à mortgage; and in regard the eſtate was expreſsly fe- wo 
gem, and all 5 a 5 1 * . l d for | 
conditional deemable in A's life-time it muſt continue ſo afterwards, an 

purchaſes or fo decreed an account ard redemption, Vern. 57. Trin. 33 * 
Þargains Car. 2. Newcomb v. Bonham. | 5 7 
muſt not be 2 his 
turned into mortgages; and that where there is a condition or covenant that is go"d or Vind- MY 
ang in law, equity will not take jt away. Vern. 214. Hill. 1683. S. C.— And vpot h ) 
this cauſe coming on afterwards to be heard de integro before him, his lord{hip adker'd to hits that 
former opinion, that there ought to be no redemption, and principally, becauſe it was 7e | exhi 
to have been A's defign to make a ſettlement by this mortgage, aud intended « kindteſs _— cree 
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nefit to B. the mortgagee in caſe he ſhould not think fit to redeem this eſſate in his lifes 
time; and there being an expreſs covenant that A. might redeem at any time during fs e, he 
thought he could not in equity have been debarr'd of that privilege. For by a bill to fore- 
cloſe à man, you fall only bar him of his equitable title when the eftate at law 15 become 
fmferted; but where he has a continuing title at law, as in this caſe, by an expreſs proviſo 
that he might redeem at any time during life, he thought equity cou'd not debar him of the 
privil-ge ; and therefore hnce B. in this caſe cou'd not have compelled A. to FEQecm, ard 
he might have v' fo long as to make it an bargain, and now that by a contingency it Happens 
ts be a good bargain, there is ug reaſon to raiſe an equity thence to take the eſtate from B, the 
mortgagee, eſpecially there being a kindneſs and benefit intended him by A. and therefore 
revers'd the Ld, Nottingham's decree, and diſmiſs'd the original bill for a redemption. Vern, 
232. Paſch. 36 Car. 2. 5. C. . His Lordſhip fad, that ſuch corenant in a common monte 
gage ſaculi nat be regarded, but this was made with intention of a ſeul-ment behdes the conſi- 
deration of the money paid. 2 Vent. 364, 365. Paſch. 36 Car. 2. 8. C. And it is there 
ſaid that this diſmiſſion was afterwards allirmed in the Hovſe Lords in the 1 & 2 W. & M. 
. C. cited Wms's Rep. 269. arg. in cate in Floyer v. Lavington. 


8. A. mortgaged land to B. and the proviſo for redemption Afterwards 


. 75 . } 94 upon a re» 
was thus, viz. provided that I myſelf or the heirs ma/es of my bey hearing bee 


may redeem, the queſtion was, if his afſiznee ſhall redeem it! fre Ld. 

and decreed that he ſhould; for if once a mortgage, always Nonh itwas 

a mortgage, Vern. 33 Hill. 1681, Howard v. Harris. infited. 1. 
k That rie- 

tions of redemption in mortęages have been always diſeauntenanced in equity, and "x 63] 
would be a thing of miſchievous conſequence ſhould they prevail. 2. That it was a 1 
maxim here that an eſtate cart be a mortgage at one time and at anther time ceaſe to be fo by 
ene and the ſame deed, 3. That it is another ſtanding rule, that a mortgage ® cannet be a 
mortgage of one file only, And that in the principal caſe B. may make it 2 mortgage, for he 
has a covenant for re=payment of hit mortgage-mency, and for precedents, cited the caſe of 
Kilvington » Gardiner, who was to redeem at any time in his life-time, and Sir + Robert 
Jaſon's cafe. Ld. North decretd a redemption, aud the rather for that the defendant had a 
a covenant for re-payment of his mortgage monics Vern. 191. Mich. 1683. S. C. Ibid 
215. fame cates cired in caſe of Bonham v. Newcomb. 2 Chan. Cafes 147. Mich. 35 
Ca. 2. S. C. and there Mr. Keck cited the precedentof Killington v. Green, as in 1678, where it 
was decreed that the heir might redeem. Ibid, 148 S. C. of Howard v. Harris. cited 
Wrms's Rep. 269. Mich. 1714. Arg. in caſe of Floyer v. Lavington. 

* Ch. Caſes 2. S. P. Irin. 12 Car. 2. but not decreed. Copletion v. Boxwill. 4 2 Chan, 
Caſcs*z5. But per Ld. North, if A. Barret money of his brother and agrees to make him a 
mortgage, and hat if he had 1:9 iſſus male his brother ſhould have the land, ſuch agreement 
proved might well be decreed. Vern. 193, 194. in cafe of Howard v. Harris. Mich. 1683. 


9. A. mortgaged lands to B. the equity of redemption whereof 
was ſabject to the payment of divers devts; B. exhibited his bill 
againſt A. and all the creditors either to redeem or be fore- 
cloſed. A tine of payment was appointed or elſe the defendants to 
tand forecliſed. J. S. one of the creditors paid the money and 
agreed with the others, that if they would pay him the money at 
ud a day thy ſhould redeem him, otherwiſe he ſhould hold abſo- 
late y. They did not pay at the time. After that J. S. had 
enjoyed the land 20 years and laid out Sool. in building, the cre- 
ditors brought a bill to redeem him. Though it was inſiſted 
for the defendant on the length of time; and that this was 
no ways like the caſe of mortgagor and mortgagee ; for that 
here the defendant had no way to compel the creditors to pay bim 
his money, and that a mortgage ought to be mutual, that as one 
may compel the receiving ſo the other may the paying; and 
that it would have been thought odd for the defendant to have 
exhibited a bill to forecloſe theſe creditors, yet Ld, Keeper de- 
creed a redemption ; becauſe by the" new agreement thele lands 
be:ome a mortgage in the hands of J. S. in reſpect of the other 

P p 3 creditors, 
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Mortgage. 


ere liters, by reaſon of the truſi and confidence they had in hm, 
and being all creditors alike; and principally becauſe g. 
aſſigned bis mortgage only to J. S. and nit the benefit of the ge. 
cree for forecloſure; and his Lordſhip dircfted an account, ang 
J. S. to be allowed only neceſſary repairs and laſting imprivements, 
Vern. 138. Hill. 1682, Exton v. Greaves, 

10. The rule that where ame fide cannot redeem, the bibi 
ſhall not foreclc/e, does not hold in all caſes. For if I lend 1001, 
upon a mortgage with a proviſo to redeem on payment of 112, 
at the end of tt years, there one fide cannot forecloſe til 
the end of two years; but if the mortgagoy at the end of the 
ft year effers ta pay the 1121, he ſhall be admitted to the te- 
demption. Arg. Vern. 395. Paſch. 1686. in cate of Talbot 
v. Braddell. | | | 

11. Lands were extended in 1 Car. 1. and held in extent, 
and a bill to redeem, and being not redeem'd the bill was di- 
miſs'd 16 Car. 1. He that had the extent by virtue of the 
ſaid diſmiſſion ſold the premitles to the defendant, but the 
plaintiff having ſince bought the equity of redemption teeks2 
redemption. This Court, notwithſtanding the &/72/7i9n and 
length of time, ordered an account from the time of th: 
purchaſe, but the profits to go againſt the intereſt to thit 
time, 2 Jac, 2. 2 Chan. Rep. 392. Cloberry v. Lymonds.. 

12. A. is bound with his father for the debts of the father; 
the father enters into @ flatute to pay the dibts and indemnify the 
ſen. A creditor gives up his bond and takes a mortgage from 
the father. Decreed that the defendants ſhould redeem. or be 
forecloſed, and a perpetual injunction againſt the #atute, 
Per Mafter of the Rolls. Hill, 1688, 2 Vern. 39. Legri 
y Barker &c, | 

13. A. for Sol. conveys «b/slutely to B.— A. brings a bil 
to redeem; B. inſiſts that the grant was abſolute, but ch 
feſſed it was a iruj?, that after the principal and intereft paid, 
B. ſhould ſtand ſciſed for A's wife and children  pleintift re- 
plies to the anſwer, but no proof of the trult, and there- 
fore it was inſiſtſted that the huſband ſhould redeem ; but 
*rwas decreed a truſt for the wife and children. Paſch, 1693. 
2 Vern. 283, Hampton v. Spencer, 

4. A. grants a rent of bol. per ann. for zocl. for ſepen 
years payable half yearly and ſecured by demiſe and re-de. 
miſe. Maſter of Rolls decreed a 1edemption on payment ot 
what was arrear of the annual payment without intereſt or 
coſts. On appeal the court took time to conſider of it. Paſch. 
1693. 2 Vern, 288, Fawcctt v. Bowers. | 

15. A, mortgaged land to B. and by another deed covenant 
fo convey ground rents iſtuing out of the mortgaged eilate te 
the value of the mortgage migncy .at 20 years purchaſe if B. 
ſhould think fit. Maſter of Rolls decreed a redemption. à. 
the covenant to be ſet aſide as unconſcionable, A nat ſhall 
ot have inte:cit for his money and a © /atrral advartoge Ve 

ſiues for the loan of it, or clopy the redemption with any lh 
agreement. . Mich. 1705. 2 Vern. 520. Jennings v. Watds 
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(R. 2) en, Of what. 


N adventur? In the L. Ing Con 55 my WA mortgaoel 
and continued fo 14 years, ente, to be redeem'd, 


notwithſtanding the hazard and contingency fo Which 1 Was 


liable was objected, 27 Car. 2. 2 Ch. R. 1c8. Newton's. 
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moerinagee gets a graut of an actaitioral term, it was held by the aivways by 5 
Maſter of the Rolls, that this is ſubject to the fame eq ity of rel-d tobe 
redemption; and decreed accordingly, Hill. 1728. And 1 
aſtewarès affirmed on appeal to Ld. Chancellor, (12 July priacpat 
1729) 2 Wms's Rep. 511. R2k:ftraw v. Brewei, - term, as an 
EXCIECERCE 


Per Lord Chancellor, Select caſes in Chan. in Ld. Kin Time. 


1 
„ 7 * 
out of it, and ts £5 wi 
of 


3. And this Vee has gone ſo far, that if a truſtee or mort- 
gagee has got a new te! m aft-r the actual expiratiin of the eld one, 
yet it fhall be a truſt ; for it is ſup; ps to have proc veded from 
the having had the original term; and though there be n othing 
in fact in having a zenant-ripht, yet as {ſuch regard is had to it 
in the eſtimation of the world, it wil be looked upon #s the 
the occzſion of the leaſe, Arg. faid, that it had been fo 
ruled in this c urt. Select cafes in Chancery in Ld, King's 
time. 56. in caſe of Rekeſtraw v. Brewer. 

4. And where a difference was taken between ſuch former 
general rules; and where ſuch renewe term is grant as a 
2 gu to one of their ewn ſeciety being the murtgagee, as in the 
principal caſe it was «of chambers in (zray's inn mortgaged to 
one of the Benchers, and an additional term was granted to 
him by the Socicty, and which was faid to be done on the 
foot ot his bei ing a bencher, aud not as a nis rt gagte, vet the 


the ſame was not allowed by the Ld, Chancellor, Ibid. 56. 
8. C. 


8) 0 After Porecl;fure. In what 
Caſes, by other MI. Wtgagecs. 


I, mortgages Biuck acre ts B. and Th ie acre to C. who 
* aſter forfeiture officn to D. who b ou, aht a bal, and 
had a decree to forecliſe, v nich bein! honed and enrolled, he 
ſo!'d the tame to E.—A. had con c. ed a gud, ment tv J. 8. 
on 16001. 0 indemn. iy again! ſt a bond, in which J. S. Was 
bound with A. as A's ſutety; ; and afterwalds, = before [ 465 ] 
the fo ecloſute by D. A. mortgaged bl, hy acre —_—_— een acre 
to F. and con ci}-d a judgme nt, and | 
better ſecurity. The judgment to 4. 8 as ſatisfied, but 


was kept on fret on pretence of a decd directing it to remain 
15 4 
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as a ſecurity to indemnify J. S. from other engagements for 
A. But what other engagements were, were ſubſequent to 
the mortgage to F, And after F's mortgage, A. declared 
that the judyment to 5 S. fſh:uld fland a ſecurity 10 indemnify 
IV. R. as well as J. S. and J. S. affiened his judgment to 
W. R. who extended black acre, and had a decree to re. 
deem D. Afterwards W. R. affigncd the judgment and ex- 
tent to E. On a bill by F. it was inſiſted, that the affion. 
ment of D's mortgage, and of the judgment of J. S. ought to 
be confidered ſeparately; and that tho* D's mortgage being 
prior in time to that of F. and ſo E. has an equity to be paid 
what is due thereon, yet tho' A, was forecloſed, F. ought 
to be let in to redeem the ſame; but as to the judgment to 

W. R. it is otherwiſe ; and decreed accordingly, But the 
principal and intereſt, from the former decree of forecloſure, 
to be taken as a principal ſum, and intereſt to be computed 
from that time for the ſame. Fin. R. 406. Hill. 31 Car. 2, 
Shermer v. Robins, 


85 (T) Redemption. On what Terms. 
I. rtgagee purchaſed the land merigaged. The plaintiff, 
who had title of redemp:'ion, ſhall declare, whether 
he will redeem or not, before the validity of the mertgagt 
(ſhall be tried at law; and if he will redeem, he muſt pay 
principal money, damages, and coſts, Chan. Rep. 169, 
i655. Smith v. Valence. | 
Vent. 343- 2, Where mortgagee lends mere money on his old ſecurity, 


8. P. : 7 : : — 5 - 
Mot, if he and a ſettlement for jrinture intervenes; if he has no notice he 


bad ae. mall be allowed it againſt the jointreſls. Chan, Caſes 119. 
— 397: Hill. 20 & 21 Car. 2. Coddard v. Complin. 


2. Jacob v. Thaſker. 


8. P. Fin 2. Where » bill is brought to redeem two mortgages, and 
er. Hill. 2; there is more money lent on one than the i/{ate is worth, the plain- 


Car. 2.Mv'c tiff ſhall not clect to redeem one, and leave the heavier mort- 
v. F ons: Pes unredeemed, but ſhall be compelled to take both er neither, 


207. 8. P. Per Mr, Hutchins, Vern. 29. Hill. 1681, in Caſe of Pure? 
Hill 19. foy v. Purefoy. 

Merg ave v. 

Le-ho0k.—— Ibid. 286. Hill. 1692. 8. P. Pope v. Onſſow.——2 Chan. Caſes 23. Hill. 31 & 
32 Cr. 2. Bromley v. Hammond. f I have ſeveral mortgages upon ſeveral lands for 1001. 
each from the ſaid perſon, and auc of the mortgages proves a bad title, and other good, the mom - 
gagor ſell redeem the good one without paying the money upon the bad one. 12 Mod. 55% 
Mich. 13 W. 3. in Chancery, ſaid at the bar in Cafe of Monger v. Kett. 


4. A. has an annuity charged on the manor of S. — 8. has 
eſtate within the manor liable to the annuity. C. has an 
after- mortgage. B. having no notice of the mortgage, buys 


in A's annuity, and for that and money by A. lent to fe- 
ver- 


5 
f 
f 
L 
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verſioner in Fee, B. pays to A. a ſum of money amounting ! 
in all to gool. of which the money due to A. was gool. 


1 
3 


2 
r 


ed and the money lent to the reverſioner 400l. Decreed that 
fy B. not having notice of C's mortgage, 1f C. will redeem he 1 
to muſt pay B. not only the 5ool. due to A. but likewite the 4 
e. 400l. lent to the reverſianer in fee, Secus if B. had had notice. #1 
x» 2 Chan. Caſes 20. Hill. 31 & 32 Car, 2. Blackſtone v. More- 14 
n- land. | : ETD 1 
o 5. A. was tenant for life, remainder to B. (his fon) in tail, {f 
'z by marriage ſettlement on great conſideration. A. made oath {1 
1d that he was ſeiſed in fee, and mortgaged in fee for 100l. Y 
nt and dies. B. borrows 100l. of the ſame mortgagee, and i1 
to WE mortgages the ſame eſtate, Decreed, that B (who in this j4 
ic caſe is as a ſtranger to his father) ſhall redeem on payment of +1 
e, } the money borrowed by himſelf, and damages and coſts, 2. Chan. D 466 ] l | 
d Wt Caſes 23. Hill. 31 & 32 Car. 2, Bromly v. Hammond, 64 
. 6. Baron and eme by deed and fine mortgage the wife's 2 Chan. ca- 4 
F land for 4001. the baron pays in part of the principal, and ſes 98-5. C. 14 
after borrows the (ame ſum again of the mortgagee. The 14 

heir of the wife ſhall not redeem without paying of both 14 

ſums, Vern. 41. Paſch. 1632. Reaſon v. Sacheverell, 1 

7. He that comes to redeem a mortgage muſt he a title 7 

0 the equity of redemption. Vern. 182, Trin. 1683. Lo- 1 
3 max v. Bird. | $4 
; 8, In caſe of a deed of entail ſet forth, the heir general ſhall vnn. R. oy 
" 5 not redeem without ſhewing that the tail was docked, Per 342. Mich. if 
II. North, Vern. 182. Trin. 1683. Lomax v. Bird. _ * 1 
n * : V. ncn, 1 5 
$ 357. cited Hill. 1685. ti 
: 9. The hear buys in an incumbrance on an eftate charged ,.. i 
- . N But if a 3 
with Portions, he ſhall be a//swed no more than what he really $:-angert 
, : : ! Sets {4 
paid. Vern. 335. Mich. 1685. Braithwait v. Braith wait. an aſfign- 4 
: ment of a - : 
mortgage for leſs than due, mortgagor or his heirs thall not redeem without paying the whole ( f 
that is due. Vern. 336. Mich. 1686. Philips v. Vaughan. 5. P. Defendant demurr'd. ii 
| 3 Chau. Rep. 23. S. P. 19 Car. 2. Baker v. Kellet. f 


10. Lands were veſted fer a particular purpoſe in truſtees by 4 
= an act of parliament. The heir, on paying to much as had {1 
5 ee. applied to that purpoſe according to the truſt with in- | 
ereſt and coſts, diſcounting the profits received by the mort- - 
+1 Bees, ſhall be let in to req eem. Per Jeffries C. 2 Vern. 5. 

„ IIin. 1686, Cotterel & Holt v. Hampſon, Bill, & al. 
. 12. A, mortgaged fir/t to B. and then to C. and then B. 
lent to A. more money on a ſtatute. C. brought a bill, and charged 
no: ice, but B. denied notice evaſively only; but becauſe he did 
not deny it poſitively, Lord Wright and Maſter of the Rolls t| 
decreed a redemption on payment of the firſt mancy only, Ch. Prec. 
226. Tr. 1703. Caſon v. Round, Fi 
13. Mortgage of lands by A. to B. for 16000/, And in | 
another deed at the ſame time was a covenant that A. would con- 2 
| vey 


* 
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v ſo much of the ęſiate at 20 years purchaſe, as ſhould be of the 
value of the money lent. But Maſler of the Rolls decreed a 
redemption on payment of principal, intereſt and cofts, and 
ſet aſide the agreement as unreaſonable; and ſaid a man ſhall 
not have intereſt for his money, and a collateral advantage bee 
fraes tor the loan of it, or clog the redemption with any bye- 
agreement, 2 Vern. 520. Mich. 1705. Jennings v. Ward 
& al. 
Wr. 14. Mortgagee * cannot tack bond and mortgage together 
caſes 323. Againſt the mortgagor himſelf; but againſt the + heir he may, 
2 or againſt a deviſee; for the heir is chargeable with the bond 
ence :s be. even at law. And the deviſee, ſince the ſtatute againſt frau— 
eween debts dulent deviſes, is in the ſame caſe with the heir. Ch. Prec. 
contracted 407. Trin. 1715. Challis v. Caſborn. 
aer or be- 
Ks the mortgage; for if they had been before they would have been intended to be included 
in the mortgage; per Ld. Rawlinſon. Ch. Prec. 18. Hill. 1690. Eccles v. Thawhill. 

* G. Equ. R. 96. S. C. reported contra, that he may tack them together. If a mort- 
gagee lends re money to the mortgagor en lend, the mortgaror ſhall not redeem without pay- 
ing the bond cebts as well. as the mortgage. Vern. 244. Trin. 1684. Baxter v. Manning, 
S. P. Vern. 174. Trin. 1683. per Ld. North, in cafe of Cre-d v. Covill. 80 
where money was leut on bond before the mortgage, which was agreed to be ſecured by the 
mortgage, but was not. 2 Ch. R. 247. 34 Car. 2. Windham v. Jennings. 

+ The heir hall not redetm without payment of both, in caſe the heir is bound. Vern, 
245. Shut lcworth v. Layw:ck. 2 Chan. Caſes 164. S. P. Tr. 36 Car. 2. Anon. 
The ſame in caſe of a mortgage made to a ſurety, who ſtands engaged for more money aſter- 
wards. Chan. Caſes 97. Hill. 19 & 20 Car. 2. St. John v. Holfotd. — Fin. R. 51. Hill, 
25 Car. 2. Mole v. Franklin. 

And a bond creditor of the heir himſelf ſhall be preferred to a bond creditor of his an- 
ceſtor after ien made, whether it were voluntary or for a valuable conlideration, Ct, 
Prec. £12, Hill. 1718. in cafe of Coleman v. Wince. 

But if a morigagee in fee lends more money to mortgagor upon the bond, the verde? of 7: 
keir of the montgagor hall redeem without payment of the bond debt; per Le, Sog ers. Chan, 
Prec. 39. III. 1698. Baily v. Robton, S. P. decreed accordingly per Ld. Maccleſ- 
field. Ch. Prec. 3 11. Hill. 1718. Coleman v. Wince. 

67 Hut the evecutor of mortyagor ſhall not redeem without paying both debts, though 
[ 497 Jeers be ro fpecial 2greement. that the bond debt ſhuold ſtand tecured by the mortgage. 
2 Vern. 177. Mich. 1690. Anon. Hut if the executor aliens the equity of redempt on, his 
alzence ſhall redeem on payment of the original debt only: per Ld, Macclesfield. Ch. Prec. 
Et2, Hill. 1718. in caſe of C-leman v. Wince. S. C. & P. Wms's Rep. 776. 777. 
Hill. 1721. 

Morigagor may redeem on payment of what is doe on the mortgage without payment of a 
debt due hy fimple contract. Fin. R. 379. Tr. 32 Car. 2. Newby v. Co per. —— Bat 
where mertgagor berrows more money of mortgagee en mites, or becomes indebted to him by 
mple contract per Cowper C. ter the day 7 payment lapſed, he mutt pay the notes and the 
He ple contract debt, but not ſabſequent lend debts. Ch. Prec. 4. Mi-h. 1715. in calc of 
Demandary v. Metcalf. G. Equ. R. 105. 8. C. Trin. 1 Geo. 1. 0 

But it teſtator being poſſeſſed of a term mortgages it to A. and becomes alſo in lebted by fin 
Ile centracs, and dies, his executor bringing à bill to redeem /rall pay Heth the mortgage avid 
me le contract; becaute the very equity of redemption is aſſets to pay ſimple contract debe. 
But ii any creditcr of teftator brings a bill to redeem this mortgage, he ſal! only pay t/s mot- 
gaze, Wrms's Rep. 777. Hill. 1721. in caſe of Coleman v. Winch, 

If A. mortgage land to B. for 1ccl. and A. owes B. alſo 1cc/. by contrat or bond, A. 
ſha'l be admitied to redeem the mortgage without paying the cl. by the contract or bond, 
and B. is left to his reragdy on his contratt or bond. 12 Mod. 559. Mich. 13 W. 3. in caic of 
Monger v. Reit. 


15. It is a rule in equity, that mertgagte in pgſſſſion, who 
is ſued for a tedemption, all never be {11 ipt of his prjſeffron be- 
fore payment, MS, Tab. cites 7 Feb. 1717. Brine v. Hartpoole, 

1, Where p/:/Jron 15 get avain/t d mertgagee by fraud pend- 
ing a ſuit, it mult be rettored before there can be any te- 

demption. 
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demption. MS, Tab. tit. mortgage, cites 18 Jan. 1710. 


Lant v. Criſp. | 
17. In the mortgage was a covenant that if the (fate was to 


be ſold the mortgagee 2 uld have the preemption, But he getting 
the counterpart into his hands after the mortgagor's death, and 
pretending an uneaſineſs at not being paid his money, and 
threatening a forecloſure, and not claiming 2 the preemption till 
after the eſtate was ſold in order to raiſe the money to pay him, 
i was decreed to reconvey on payment of principal, interett 

. 9 Mod, 2. Paſch. 8. Geo, Orby v. Trigg. 

18: A bill was brought by J. 8. (who food in the place of 
the mortgagor, he being a bankrupt) to redeem a morte Ae 
eflizoment of a term made by A. the bankrupt to B,—B. 

rtgagee infifled that he was not a mortgugee, mW an abſelute bg 
cher of the term ; whereupon it was urge, that B. had n-t 
an forfeited his own, but Hould likewiſe * y the pl aintiff's coſts of 
£145 ſuit by ſuch his inſiſting > on the mortgage being an abtolute 
purchaſe. But Parker J. who fat for the T4 Chancellor ſaid, 
he thought that would be going too far to make * pay Colts, 
but his opinion was, that B. had forfeite l his own colts; -for 
in the firſt place, there was an indorſement under B's own 
hand admitting the aſſignment to be a mortgage; and in the 
next place, there was a witneſs who falſified his antwer. Barn. 


Chan. Rep. 30. 33. Franklyn v. Fern, 


(U) Redemption. At what Time. See (RY 


1.  Nuquily is a juſt cauſe to deny redemption. Chan. 
caſes 220. Hill, 23 & 24 Car. 2. Roſcarrick v. 


Barton, 

2. The heir of a mortgagee is not to be relieved after ſeve- 
ral diſmi ions and decrees, unleſs he Can prove an extraordinary 
value ot the land, Toth. 169, cites 7 Car. Mitchell v. 


Chamberlain, | The rule far 
3. A mortgage not being relieved after 20 years ee eden 
v1ihin 20 
and the eſtate Jelcending to an heir, Who ſelis che lame, was bnd 
all . pleaded, and held "good, Chan. Rep. 206. 13 Car. 2. he inviola- 
Clapham v. Bowyer, bly abided 
by as it is 
for t he quiet of men's eſtates; and negleQing for fo long a ſpace of time to purſue their rights, 
is a derelictian of the pledge, and ſhould not be broke into. For it is a nx'eral reaſen to thwk, 
that perfor s having a right would purfue it in ſuch a face of time, if it was worth whi ies 
and by its not being done, as it was their intereſt to do ſo (about which men are very ſede- 
lous) the natural deduRticn 1 is, that they thought it not worth while. But a cale may be ovt 
ot the general rule; as where the ſupp dial of a "derelition may be anſwered, as where [ 4 68 
the right of rea emption is ind "ui rice 75% ur d by 7 articular clauſes, (Viz. that the redempe 
bien muß bo with bs on money, and in Fs own life time &c.) which would be u clets for any 
other purpoles, but to create an imagination that he could not do it un] is with his owa money, 
ard in his life 3 ; per Ld. Commiſſioner Gilbert, Select cates in Ciancery in Ld, King's time. 


11 Paſch, 11 Geo. 1. 1725. Ord v. Smith. 
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9 : . - * - 
_— 373 4. A mortgage is made redeemab.e during the life of mortgazey 


C——Bur only, yet his heirs ſhall redeem; per Ld. Nottingham C. 

this decree Vern, 7. Tr. 33 Car. 2, * Newcomb v. Bonham, 

was reverſed | 

by Ld. Norch on the ſpecial circumſtances. 2Vern. 232. Paſch. 30 Car. 2 2 Chan, 

Caſes 148. the caſe of Kill:ngton v. Green, cited by Mr. Keck as decreed fo in 1678. 

The Reverſal athrmed in Parliament. 1 & 2 W. & M. 2 Vent. 365. See (R) pl. $, 
If a man borrowed money of his brether, and agreed 79 helga land, and that if ke had my 

ue male, the mortgagee ſhould have the land; Ld. North keld, that fuch an agreement made 

out by proof might well be decreed in equity, Vern. 193. 194. Mich. 1683. in caſe of Howard 

v. Harris. | 


Tr. 21 Car. 5. Fine levied by mertgage, and five years non-claim will 
_— not bar the mortgagor of his equity of redemption. Vern. 
v. Akon. 132. Hill, 1682, Weldon v. Duke of York, 


Tf Ilend 6. A. in 1657 conveyed to B. redtemable on payment of 


— ES . * - 4 . . . . 
309% 920 2 1000. in 168 8. and poſieſſion is immediately delivered. Re- 
mor gage 


— 


with a pro» demption was decreed before the day of payment in the pro- 


viſo io te- viſo. Vern. 394. Paich. 1656, Talbot v. Braddil, 

deem on : 

payment of 1127. at Rus year: end, though one ſide cannot forecloſe till the end of two years, 
yet if the mortgagor comes at the end of one year, and offers to pay the 1124. he ſhall Le ad. 
mitted to the redemption. Arg. Vern. 395. Falch. 1636. in the cate of Talbot v. Braddil.— 
Vern. 133, 8. 8 


7. A. mortgaged in 1639. In 1663. bis heir brings a bill 
to redeem ; he dying, the ſuit is revived by his coheirs in 
1672. but no proſecution. - B. having purchaſed the equity 
of redemption of them, brings a bill now (in 1700) to have 
the benefit of the former decrees, Ld. Wright diſmiſſed the 
bill becauſe of the difficulty of the account, and the length if 
time; and though fancy may anſwer the objection in not 
coming to redeem, yet where the time begins upon the anceſter, 
it ſhall run on againſt his infant heir, as in caſe of a fine at 
common law. 2 Vern. 418. Hill. 1700. St. John v. Turner. 


8. A nate was given at the time of the relesſe of an equity of 


redemption, that tie releiſcr ſhould have the lands recund y d to 

him upon payment of what was given for the land, within a 

rear; luch payment having been neglected for feveral years, 

there ſhall be no redemption, MS. Tab. cites 10 Feb. 1506. 
Endiworth v. Griffith. U 

9. No redemption after 40 years poſſeſſion but on a ſtated ge- 

ecunt for turning intereſt into principal. MS, Jab. cites 15 

| January, 1710. Conway v. Shrimpton. 4 

* Sir Tofegh 10. A. for 800l. paid by B. granted a rent-charge of 481. per 
Jekyl cited ann. upon condition that if A. ſhould at any time give notice to 
SC pay in the 8ool. by inſtallments (viz.) 1co!, at the end of every 
drington v. © months, and ſhould purſuant to ſuch notice pay the faid 
Jennings in money and intereſt at any time during A's life, then the grant 
— _ to be void; there was no covenant by A, to pay, the money 
wherethe © And the intereſt of money at that time being 80. per cent. did 
Court took much excced the rent-charge, and it was 60 years ſence the 
lech a dit- grant was made, It was inlilted that a mortgage * of rent is 
redcem- 
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redeemable at a longer diſtance of time than a mortgage of ference be- 


lands, the incomes and outgoings of the former being cer- — lt 
'r tain, but that of the latter uncertain, and conſequently the a rent- 1 
by account for it the more difficult; that a mortgage if never ſo charge and 1 
old is redeemable if interefl has been paid, and that in this caſe 4 14 
"n = the payment of the rent was the payment of intereſt ; but demption 4 
— * Li. C. Cowper conceived that taking it altogether, the rent- was allowed * 
charge was not redeemable, and decreed the bill to be diſ- after a very 4 
* 5 long time, bo 


miſled with the uſual coſts, it being only upon bill and an- he thought 
it {wer ; but the Reporter ſays, it was thought that the /ength 8 years. 
; of time was the chief objection to the redemption, Wms's [ 4691 
Rep. 208. to 273. Mich. 1714. Floyer v. Lavington. 


. 
„% 2 


„„ n 
o 


! 11. A mortgage was redeemable n Michaelmas 1702. or at - "4 

. = any other Michaclmas day following 3 this mortgage may be re- ; 

= deemed 1000 verrs hence, and that without the affiſtance of a 1 

J — ww * 4 . 

court of equity, there being 9 covenant for payment of the i? 

f RSS roy; per Lord Cowper. Ch. Prec. 423. Mich. 1715. Wt 

Howell v. Price. | 4 
75 7 i 3 „lf the mort- þ 

- : 12. Where by Hecial agreement profits are to be ſet againſl — 94 

| : e fs 3 = 4 Ee 33 

= centere/l, whether length of time be a bar to forecloſe ? MS. chat * 1 

k Tab. cites 17 February 1717. Brine v. Hartpole. pagee hal it 
* an 75 

. 9 hold tell he 15 ſat'sfy'd, length of time is no objection to a redemption; and in this Calc it ; k 
85 | Was 60 years» Verh. 418. Mich. 1686. Orde v. Heming. 79 

4 l . . 1 
1 13. Equity will not inlarge the time for mortgagor to re- 

1 deem ofter G years acquieſence under a forecleſure by bis own con- 1 
ſent, eſpecially if there have been any improvements on the 1 


VT LIE 
— * 


at-. MS, Tab. tit. mortgage cites 18 January, 1719. Lant 
: v. Criſp. ä 

- ES 14. There ſhall be no redemption after lang paſſoſſion, ſettle- 

ments made, and eftate improved. VIS. Tab. cites 8 April 1720. 

Courtney v. Langford. g 

15. A. in 1679 mortgaged lands to J. S. for a ſmail ſum of 4 

L money by an abſolute conveyance and def-afance, but the redemp- 1 

. = tion was expreſled to be made with A's cwn money, and in his © "ii 

= Gf: ime. Soon after A's neceſſities forced him to go abroad, 1 

_ where he died about 27 years ſince, and his heirs knew nothing FI 

. the mirigage. In 1702 J. S. deviſed that if the mortgage | {| 

=_ //5ud be redeemed, the money ſhould go ſo and ſo, About 16 | 

„Vrsar the will a bill was filed for redemption, to which was 

| objected the great length of time, and that by the ſettled rules 

of the Court, a mortgage ſhall not be redeemed after 20 

cars. The Maſter of the Rolls held, that decreeing a re- 

demption would be no wrong or hardſhip to the party; for 

he will have greater intereſt than the Jaw now allows, and that 


N 
* * 


oy VS 3 —„—„-—— — 


4 the not decrecing a redemption would be eſtabliſhing a very 
F great impoſition, and tho' abſolute conveyances and de fea- | 10 
= {ances were formerly much uſed in mortgages, yet the ſame  - 
Za 5 18 9 
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is left off as dangerous by loſing the defeafance, which 
avoided by being in the ſame deed; that the words in the 
defeaſance however fettered fignity nothing, where the mone 
is to be repaid; for the b rrower being neceffitated, and to 
under the lender's power, the law makes a benign conftruc. 
tion in his fa vor; but this was a fraud in its creation, and in 
ſuch caſe 1s 1eJcemable after any /ength of time; for the words 
(to be paid with \ bis own money) were thrown in to no other 


pu you but to make A. imagine it could not be done other- 


wiſe; whereas a ny other perion's money was of equal value. 
But it it fogly conſidered diſtinct from the fraud, there is ſuffi- 
cient for redemption by the declaration in che will, where 
he calls it a mortgage; and as A. by thoſe fettering clauſes, 
would have a richt to redeem, ſo will his heir too, who 
would be cqually deceived by them; but here it appears that 
the heir knew nothing of this deed, which is ſtill ſtronger, 
and had he known ot it, it would have deceived him Abd 
led him into an imagination that he could not redeem ; and 
Lord Comm: Toner Gilbert was of -the ſame opinion, an! 
thought this caſe ont of the general rule of dereliction, which 
ever juppyfe; previous knawicage of the right, it being abſurd to 
lay a man rclinquiſhes a right which he knows nothing Of, 
nor can it be ſuppoſed a gereliction, or a right neclected, 
or diſregarded, by reaion of the great over value; and a re- 
demption Was decreed. Select Cafes in Chan. in Lord King's 
Time 9. Paſch. 1725. Ord v. Smith, 

16. The Maſter of they Rolls ſaid, he remembered a caſe 
about 20 years azo where a redemption was decreed on a 
mortgage made in 1642, and where there was neith:y 11 
Fancy nor enfter le mere, but only the Mortgage: having brought 
a bill to fericieje, it was an admiſſion, that he conſidered it as a 
mortgage, and fo the mortpagor was let in to redeem. Select 


Caſes in Chan. Lord King 8 Tims 10. 


17. . 1 ed his chambers in Grey”s Inn to B. in 1687, 
but cantinuid pill elſion till 1700, at which time an order of the 
bench was made 79 eeliver poſſeſſion to B.—DÞ. entered into part, 
but A. continued poſfeffion of the reſt till 1708.—A, died leaving 
the plaintiff an infant, and B. then being in poſſeſſion of 
the whole. The : we came of age in 1714.—In 1721 B 
being a bencher got 11 years added io his term by the ſociety. —, 
In 1726 plaintiff brought his bill to redeem.” And a decree 
was made at the Rolls to redeem, and allo to have the re— 
newed term conveyed on payment of the conſideration money 
with intereſt for the time. In arguing this caſe before Ld. 
Chancellor it was admitted, that where a mortgagee is in 
poſteſſion for 20 years and no intereſt paid, the mortyagor 
ſhall not redeem ;. but where he is in fofſefſion of any pert, 
the computation of that time ſhall never afjet him, but on 
from the time the mortgagee was in Pu ion of the whale, * 
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mall be admitted to redeem; and Ld. Chancellor was of 
the ſame opinion, and affirmed the decree, and adde!, that 
for part the mortgagor may redeem, as being in poſſeſſion, 
and as he cannot do that ſeparately,” he ſhall redeem the 
whole. That in this caſe A. was in poſſeſſion till 1708, and 
that from 1708 t» 17714, the plaintiff was an infant, and ſo 
that time is accounted for, and that from 1714 to this time 
(viz. 1726) it dues not amount to 20 years. Select Caſes in 
= Chan. in Ld. King's Time 55, Trn. 11 Geo. 1. Rakeſtraw 
—_—_ v. Breuer. 

— = 18. A decree of forecioſure is not to be ſet aſide after 20 years 
: = fir matter of Herm only; upon a demurrer to a bill of review. 
Y | Ms. Tab. cites 12 February 1727. Jones v. Kendrick. 

» = 19. A. ſeiſcd in right of MA. Lis wife mortgaged the eflate 4 
t in 1692 jr 755). 1 F. S. and crvmnonted on or before Eaſter term K 
then next 19 levy a fine for ſecuring J. S's. title ; but the fine was | 
not levied till Ti n. t rm.—J. S. «{/igned to T. for a valuable | 
1 = conſideration. In Auguſt 1595. A. and M. by deed, in conſi- 
| WS deration of about tol. rel:uſed ts T. the equity of redemption, 9 
: | 

) 


the eſtate being then but 40ʃ. a year, and therein covenanted 1 
that the fine levi:d as aforeſard ſpruld be for carroberating this . 
deed, T. entred and expended large ſums of money, ſo that | 
it was improved from gol. to 561. a year. —In 1718 4. died. — 
. And in 1727 AM. died. In 1735 M's heir conveyed all his in- 
; = tereſt ta F. for 811, Ld. C. Hardwicke ſaid, he thought 
* there was no ground for re ief; that the purchaſe was after 4 
> Bs io great” length of time from making the mortgage, and then 4 
bg from one who never had been in pofleſſion, and whoſe anceſ- > 
6 3 tors had not for a great number of years; that he inclined ' 
{ # to think in point of law, that the fine, not being levied by ; 
; RE thetime covenanted, could not operate to ſtrengthen the mort- 1 
t . gage deed, but that to ſtrengthen the deed of 1695 it well | 
X might, and that the ſubſequent deed might well declare the : 
2 uſes of that fine; and if lo the defendant was a purchaſor [ 
—_ of the inheritance; but ſaid he would not determine the pre- 
EE ſent queſtion merely on this point of law, but upon the whole + 
: * circumſtances of the caſe, Suppoſe the defendant was only 1 
: nn the repreſentative of a mor!gagee, there were ſtrong objections | 
) = =gainlt the plaintiff's being allowed to redeem him after ſo 
great a length of time; beſides his lordſhip thought the 810. 4 
conſidetation money was not ſufficiently proved to have been | "1 
paid, and diſmiſſed the bill with coſts. Barn. Chan. Rep. 
187. Mich. 1740. Fleetwood v. Fempleman. 

20. On a decrce of foreclofure 6 months time was allowed for 
redeeming as wſual 5 wowar's the expiration of the 6 months 
the morigagor got an order for © months more; and afterwards f 
got another for b month mere, but part of the order was that he | 
ſign the reviſier's book rot itn aß any further enla- gement; but 1 
though he had ſigned the book according to the order, yet he k 
mgved for 6 manihs more, and chieſiy upon this circumſtance, 4 

that 1 
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Portgage. 


that the eſtate was of greater value than the incumbrance 
upon it amounted to; and Ld. C. Hardwicke upon that cir. 
cumſtance thought it reaſonable, but made it part of his 
order, that this laſt time ſhould be peremptory. Barn, 
Chan. Rep. 221. Mich. 1740. Anon. 

21. A decree of ferecieſure having been made, and the 6 
months time for redecming being expired according to the com- 
putation of lunary months, it was moved, that defendant ſtand 


abſolutely forecloſed ; but Ld. C. Hardwicke was of opi. 
nion, that the computation in this caſe ought to be accord- 


ing to the kalendar, and not according to lunary months, 
and accordingly granted further time for payment. Barn, 
Chan. Rep. 324. Hill. 1740. Anon, : 


(U 2) Redemption. Ho. In Caſes of Eject- 


ment &c. By 7 Geo. 2. cap. 20. 
1. 7 Geo. 2. NAC TS that, ia all actions at law relating 


cap. 20 S. 1. to mortgages, or monies ſecured by mortgage, 
whether on collateral bonds, or in eject ment, if there is no ſuit in 
equity to forecloſe, the tender of principal intergſt and co/ts ly 
the perſon having right te redeem pending ſuch action, and up 
refuſal to accept, the bringing the ſame into Court Hall be 
deemed a ſatiifactien, and the Court may compel the mortgagee at 
the mortgagor*s ces ts aſſign Sc. the premiſſes as mirtgagor c. 


Hall direet. 


S. 2. Where bills are filed to compel payment of the monies dus 
on ſuch mortgage, together with money due on any incum- 
brance, or ſpecialty charged or chargeable on the equity ef re- 
demption thereof, and for not payment to forecloſe, the Court on 
defendant's requeſt (having right to redeem and admitting the 
plaintiff's right) may proceed to a decree at any time before a re- 
gular hearing, and all parties ſhall be bound thereby as if the cauſe 
had been regularly heard, 

S. 3. Provided not to extend to caſes where the party againfl 
whom a redemption is prayed, ſhall by writing (to le delivered to 
the plaintiff's attorney Sc. before the bringing in the maney int9 
ſuch Court at law) inſiſt either that the party pray ng it has ns right 
to redeem, or that th: premiſſes are chargeable with-other principal 
ſums than appear on the mortgage, or ſhall be admitted on the other 


fide, nor to caſes where the right of redemption to the premiſſes ts 


contreverted by, or between, different defendants in the fume cauſe 
er ſuit, nor ſhall be any prejudice ta ary ſubſequent mortgagee &Cc, 


or incumbrancer. 
(C. 3) Equity of Redemption. Diſpoſable 


how &c. 


og Ch. R. 1. T HOUGH a precedent voluntary conveyance is fraudulent 


101. 5. Go 


as to a mortgage ſubſcquent & pro tanto, yet it will 
paſs the equity of redemption, Chan, Caſes 59. Mich. 16 


Car. 2. Rand v. Cartwright. 
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Mortgage. 


2. An equity of redemption is net intailab/e within the ſta- 
tute De Donis &c. Arg. Chan. Cales 219. Ill. 23 & 24 
Car. 2. in the caſe of Rolcarrick v. Barton. ü 

2. Equity of redemption is devi/rable after forfeiture; but 
whether as land, fo that there muit be three witnefs to the 
will, non conſtat, though it was the point in diſpute. 2 
Chan. Caſes 8. Mich. 31 Car. 2 Anon. . 

4. Equity of redemption is within the proviſion of 11 H. 
7. 20 per Wright K. 2 Vern. 489. Hill: 1704. in the cate of 
Clifton v. Jackion, 


(W) Account. In what Caſes Merigagee ſhall 
Account ſor the Profits. 


= :, NM ortgagee after forfeiture a///zns without the mort- 
9 gagor's joining therein, and is decreed to account 
for the whole time, (without the ati:gnee's being party) and 
to convey free from incumbrances done by him or his affignee 
&c. Chan. Caſes 3. I rin. 12 Car. 2. Venables v. Foyle. 

2. A. mortgagee of an eſtate jor life ſhall account for no 
more than the eſtate had been worth to have been ſold at firſt, 
WE the mortgage being more than 20 years old; decreed in 
Chancery by Ld. Kceper with the affiſtance of Vaughan and 
Hales, But on appeal to Parliament ordered other wife. 
Chan. Caſes 109. Irin. 20 Car. 2. Morley v. Elwes. 

3. Wife if mortgagee recovered dower, and it was paid, the 
Sheriff having ſet it out; this ſhail not go towards the dif- 
charge of the mortgage, though the heir of the mortgagor 
did not prevent her dower; and it was ſaid that the heir of 
the mortgagor might recover it of the dowerefs; but quere 
whether the ſtatute bars it or not? but note in this cate the 
vas a party to the bill, but not brought to hearing. 1673. 
= 2 Ch. R. 82. Smith v. Hanbury. 
= 4 Baron makes a jointure of an equity of redemption and 
becomes bankrupt, the affignees of commiſſioners of bankruptcy 
ate acorunts with mortgagee, If the jrirreſs will be relieved 

ag ainſt the account, the muſt in her bil afſion particular 
errors. Per [d. North. Trin. 1683. Vern. 179. Knight v. 
Bampfield & al, 

5. A. in 1657. convyers to B. ſubject to redemption en Par- 
ment of 380l. in 1658. and poſſeſſion is immediately delivered. 
At the time of conveyance the eſtate was but 15. per Ann. 
but by the deceaſe of two old lives became 451. and a rent was 
relerved of 5s. per Ann. on the conveyance, which was con— 
ffantly paid by B. Ld. North decreed a redemption before 
the day of payment in the proviſo, and an account of the 
Profis. Trin. 1683. Vern. 183. 1albot v. Braddil. 
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account, ang! N. fert hb with deliver P. Nc ſuon and gave B. a week to confider ! ir, Paſch. 860 55 
Veri Talbot v. Braddil. 


18 6. When mortęagee had recovered in cjectlment, and in com. 
mug bination with the tenant in poſſeſſion refuſed to enter, he ſhall 
Li ng wer tor the profits, unleis he takes out execution hefor 
_ reagce | the end of the term. Per Ld. North. Mich. 1684. Vern, 
refoſes to» 258, Duke of Bucks v. Gayer. 
"EN 


— 


the dan! rert to cont? baue in pet ſſan and to fence acatoſt the afhenees with this mare. 
n an ecAment brought by them, morragee ſhall na d charged with the pre fits rom tHe 


e "I cect ment, Mah. 1684 Vern. 267. Charman e. Lanner. — 80 ken he et 1 
a d ſo :rcients 226 entry of ſu> eqreent ue mbrance' i, aud vet 3 inoetgsgor to take the Fronte k 7 
inall be charged for all tiewr tis be intel t have received after his cry, Mich. 1624. Per La 

Wirth. Vern. 270. Copprins v. Cooxe, — And Cooke v. Ki hs & al. een 1691. 65 
Prec. 2. B-nihzm v. Ha ncovrt. Bot in the common cate of a mortgacce's utter: Ng mor 
gar 10 amine vol Non and receive the rems, he may at any time alter forecloſe, and ite 

ren's recent by the mortgagor ti ail not go par of ſatis faction, though other incumbraucs 


are behind it. Paten. 1722. Pur Le. abe d. Cn. Prec. 557. 


7. Lands were extended in 1 Car. 1. and held in extent, and 
11 to redeem, and bing not redcemed the bill was di- 
ed 110 Ta Ir. 1. He that nad the extent my Virtue hs 
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{1 
1 1 f N ſince bought the equity of eee eb 
> mMptior - this court, "notwithilandins the diſmiſſion and 
h of time, ordered an account from the time of purchal! 
he profits to go againſt the intereſt to that time. 2 Jur. 
2 Ch. R. 362 Cloberry v. Lymonds. 
[273] 8. A. conveys land to B. who is put into poſſeſſion; t 
Irs accd was %%% ute, but there was an agreement that if A. ja 
——— ny in 10 years B. ſhall re- congey; the profits appearing 
Maint tobe much more than the intereit, upon a bill by the her 
to icdecm it, it was decreed that B. account for the prolits, 
on as 200 Hot de permitted to ſet the profits againit the interet. 
exe ye ie Mich. 1687. Vern. 470. Fulthorp v. TRAN 


Curt WO N. 1 
dect an account, notwichſtand 'NY the agreement. fe retain the profits in [iu 7 the interej;, den 
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32 12 calc ot F al. horp : r 'oiter. 


9. A. borrows 229/, of B. and ſurrenders a copyhold of it: 
heritance to be void on payment of 2004. and intereſt in Apr 
foilowing; A. gives bond to B. at the ſame time that 7 

Sol. and inte ei ſhould n 20 be paid at the day, then if B. Jai 
Fate A. Sc. 7ol. mere within 10 days after in /ull for l 
JA of the premiſſes, the bond ſhould be void, &c. A 
died before the mortgage was forfeited. The 2001. was not 
paid at the day. B. pays tlie 78/. the day after to A's admi- 
niſtrator. This was . abſolute purchaſe, and ordered tls 
whole 278/. to be repaid with _ diſcounting the meſne pio. 
8 . 1687. Vern. 488. Willet v. W innel, 

Thongh mortgagor is forec! gſed by decree ſigned and in- 
lies and an account is taken in the ſuit where ſuch dect 


was Obtained, it will not bind the fubſcqucnt inc 
IE. 


105, de 
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= Mortgage. 


that come to redeem the mortgagee. Trin. 1710. 2 Vern, 
663. Morret & al. v. Weſtern. 

11. A. and B. his fon in 1054 mortgazed a houſe in O. by 
way of { ment for 2091. to J. 8 ——— A, died leaving B. his 


heir. dicd leaving C. a feme his heir C. iatermarried with 
N. In 684. J. N. tec an effiznment of the mortgage 


in the name cf H. N. in truſt for himſelf, and /arid ont great 
ums of money in improvements. In 1703. J. V. mort- 
gazed the premiſes to E. his ſiſter, in conſideration Of 4927 by 
her paid, for 500 years to ſecure 30. a year annuity to her for 
her life, and after her deceaſe to ſecure 4997. to tuck children 
or grand-children of J. N. as E. by will or otherwiſe {hould 
appoint, —In 1707. F. N. having two daughters, the 
youngeſt whereot had I. a ſon, by w:/] deviſed to his grandſon 
D. and his heirs all h:; freeh:1d meſſuages and garden grounds in O. 
J. N. had noother lands in O. but the houſe abovementioned, 
J. N. died and C. ſurvived, and after C. died. The eldeſt 
daughter and her huſband brought achill againit H. N. and ). 
and the other daughter (her fitter) and her huſband and their 
ſon an infant for a redemption of a moiety of the premiſſes, 
inſiſting that J. N. had only a redeemable intereſt, and no power 
to give the inheritance. Upon hearing the caule 11 May, 
1715. the Court declared that the plainuffs had a right to re- 
deem a moiety, and that F. N's fut entry ought to be looked 
upon as in right of his wife who had the equity of redemption, 
and that he ſo continued in poſſeſſion 2:1! he took the affigument 
of J. S's mortgage in the name of H. N. in truſt for himſelt, 
and therefore during that time the rents and profits were ud other 
wiſe to be accounted for than to keep down the intereſt of that 
mortgage, but that nothing was to be allowed for repairs, or 
loſing improvements during that time; and it was referred to a 
maſter to take an account of what money was laid out in re- 
pairs and laſting improvements after the aſſignment of that 
mortgage, and that J. N. thould bear one 3d. as he had the 
benefit of the eſtate for life, but for the other two 3ds. he was 
to compute intereſt at the rate of 6/. per cent. from the time 
of the money ſo laid out; and from J. N's death to compute 
intereſt for the principal money due on that mortgage, and 
take an account of the whole profits of the premiſſes, and if it 
appear that the money laid out upon improvements together 
with the intereſt of the money were unpaid, and that the 
mortgage-money and intereſt were likewiſe unpaid, then D. 
and his father ſhould refund a moiety of the overplus to the 
plaintiffs, and that a moiety of the premiſſes be aſſigned to 
the plaintiffs. On rehearing, the Court directed that it 
thould be added to the former order, that if D. was over- 
paid a moiety of what was due for principal or intereſt on the 
the mortgage he ſhouid refund the overplus, and that the a/- 
lowance for repairs be fruck out of the order, and the reſt of the 
decree be confirmed. Barn. Chan, Rep. 457. cites 11 May 
1711. Clarke y, Abbot, 
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Ch. R. 1. I Ntereſt was moderated on account of the badneſs of the tim 
86.2404" between 1642. and 1648, 3 Ch. R. 79. Hill. 1072.“ Por 


Ch. R. 150. ter v. Hubbard; cites Manſell v. ſenluns, 21 Car. Maſter g 
3 1. 


Mortgage. 


(X) Alloxwances to Moi gagee. 


1. IN ſome caſe the Court of Chancery wil! relieves where the 
mer:gagee will ſuddenly buttow unneceſſary cofis upon the 
mortgaged lands en purpc/e is cleg the lands to prevent the 
mertgagor's redemption. Toth. 231. cites 15 Car. Bacon v. 
Bacon, | 

2. Voluntary convegance was made to A. with power of news. 
cation on tender of 1 ſhilling. The tenden was made hut nt 
at the place appiinted Afterwards the q:antor makes a mort. 
gage to B of the ſame lands for 500/. and after that an abſo- 
Jute aſſignment for 750/, more paid to the grantor ; the 
grantee laid out money in repairs and building. It was de- 
creed that A. ſhould redeem, paying all ihe diſburſements. if 
building and repairs, and B. to account for all wilfu! fpuil 
and waſts done, but if A. failed of payment then B. to en'oy 
againit A. atid all claiming under him, 'I his decree was at- 
fu med. Fin. R. 38. Mich. 25 Car. 2. Thorne v Newnan, 

3. An after mortgagee of a flip. and who had got the poſſcſ. 
ſion of her, was decreed to be poſtponed to the firſt mortgaget 
as to his debt, butas to moxey /aid out in preſerving the ſhip by 
calking, pitching, oker, &c. it was ordered to be paid in tbe 
firſt place out oft the monies ariſing by ſale of the ſhip. Fin. 
R. 206. Paſch. 27 Car. 2. Degelder v. Depeiſter. 

4. Laſiing improvements ſhall be allowed, tho' made pending 
the ſuit, Vern. 487 Mich. 1687. Walley v. Whaley. 

5. Charges at law in defending a ſuit againſt the heir of 
the mortgagor, who ſet up an entail, was allowed, and not 
only as the coſts were taxed, but the whole charge the mort- 
gagee was at; and allo his charge of adminiſiration as principu 
credliter. 2 Vern. 539. Hill. 1705. Ramſden v. Langley, 


(X. 2) Allowances h Morigagor, his Executors 
&c. 1% Redemption denied. 


1. OEdemptien was denied to an executor of a mortgagor, be. 

cauſe of lengib of time; but becauſe there were ſome t 
expired fince the mortgage, ſo that the eſtate was of better vi 
lue than when firſt mortgaged, the Court ordered the mort 
gagce to all;zw ſome money for the fame. N. Ch. R. 34 
Gird v. Loogood. 


(X. 3) Intereſt upon Intereſt, or how much. 
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Mortgage. 


the Rolls, Lord Cobham v. Lord Roſs. 15 Car. 2. Lord 
Chancellor and Maſter of the Rolls; Lord Cornwallis and 
Miller 1668. Earl of Derby's caſe where intereſt was quite 


1474 


here by 
a g-neral 

ad national 
calamity age 


taken aways | thing 15 
mad ont of 


lands aſlianed for payment of intereſt, it ought not to run on during the time of ſuch calamity. 
MS. Tab, cites 25 June 1715 Banl v. Acheſon. 


2. Where a mortgage is forfeited the mortgagee ſhall have | 475 ] 
intere/lt for his intere/t ; per Ld. Keeper. And note, it was Iutereft due 
always a rule that, the mortgagee aſſigning, the aſſignee ſhould at the time 
have intereſt for the intereſt then due, and never was contra- ing a — 


dicted but in Potter and Robert's caſe in time of Lord Shatts- gage ſhall 
not carry in- 


bury, Chan. Cafes 258. Hill, 20 & 27 Car. per Ld. Finch. | Pa 
Chamberlain v. Chamberlain. Tab. cites 

| 2 5 February 

17:7. Everard v. Aſton, 

There being a dee to et mortgagee into fon and inlarge the time of redemption, wherein was 

mentioned what was due for principal and intere/!, the queſtion was, whether the intereſt then dus 


ſhould carry interett ? it hall not there being ud expreſs agreement, that tuck intereft thould carry 


intereti and the whole ſum being mentioned for another purpoſe. MS. Tab. tit. intereſt, cites 
13 Janvary 1719. Plunket v. Macariney.— Tamen quxre, for there is anctherc reaſon 
given which might be the cauſe of afirming the decree. Ibid. 


Where there is a great arrear of intereſt due on a mort- 

gage there ſhall be allowed intereſt for the intereſt reſerved in 
the body of the deed ; per Lord Keeper. Vern. 194. Mich. 
168 3. Howard v. Harris. | | 

4. Intereſt ſhal] he upon intereſt where it is a /tated ſum. 
2 Chan. Rep. 286. 36 Car. 2. Bradberry v. Duke of Bucks. 

5. Intereſt prior to an Act of Parliament of reduction. (hall 2 Vern 28. 
continue the ſame till ſuch time as the mortgagee entered on a be 


the land. 2 Vern. 42. Paich 1688. Walker v. Penry. he for 


drcree Cone 


firmed; per Jeffries C. fut Trin. 2690. per Rawlinſon and Hutchins contra Trevor. em- 
miſſioners held that the act of 12 Car. 2. 13. had a retroſpect as to the wtere+ fo that what was 


_ received over and above the 67. ver cent. ſhould fink fo much of the principal. 2 Vern. 145. Trin. 


1690. Walter v. Penry. But if the principal and interett were over paid then the partes 
muſt thake hands. CW Prec. 5o M ch. 1692. S. C.— Mortgagee entered be'ore the Act of r2 
Gar. 2 the plaintiff (hall pay SJ. per cent. only to the time of the act, and tho ihe profits cou d 
not an wender intereſt, vet the arrears cannot carry iuteteſt but the cot and charge: mall. Ch. 


Prec. 116. Trin. 1700. Proctor v. Coo er. 


6. J. S. mortgaged his eſtate to the plaintiff, and died 
leaving the defendant his daughter and heir who was an in- 
tant, and had nothing to ſubſiſt on but the rents ot the mort- 
gaged eſtate; and the intereſt being ſuffered to run in arrear 
3 years and a half, the plaintiff grew unealy at it, and threat- 
ened to enter on the eſtate, unleſs his intereſt nught be made 
principal ; upon which the defendant's mother, with the pri- 
vity ot her neareſt relations, ſtared the account, and the de- 
tendant herſelf (who was then near of age) ſigned it; andthe 
account being admitted to be fair, it was held by my Lord 
Chancellor, that tho? icgularly intereſt ſhall not carry intereſt, 


Vet that in ſome caſes aud upon ſome circumſtancys, it would be 
243 injuſtice 


| 
| 
| 


. 
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A 1 
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goortgege. 


"a. 


Lice if intereſt Non! not be made principal; and the 


rather in this cate, becauſe it was for the infant's benefit, who 
without this agreement would have been deſtitute of ſubſiſt. 
ence; decreed, Abr. Equ. Cales 287. Paſch. 1699. Earl of 
Chuitcrneid v. Lady Cromwel.—And affirmed by my Lord 
Kee; per Wright Mich. 1701. | 

A provifo that future inter if not paid ſhall be taken as 
and bear intereſt is void, but if intereft be firſt 7rowy 
aue then an 10 cement concerning it may make it principal 
2 Salk. 449. 1707. Lord Oſlulton v. Ld. Yarmouth 1 in Chan, 


178 


(J) Forecliſure. In what Caſes, and of what, &c. 


i; ee of a mortgage nf a dry rever/ion, brought a bi! 

Zainſt the heir of a mortgegor to force Jole : decreed 
that the heir of the mortgagor ſhall p v the mortg age money 
with damages, or the lands dec reed 10 the plaintiff to be {od 
for ſatisfaccion of his debt. Chan Rep, 32. 4 Car. 1. Hos 
v. Vigues. 

2. Where a decree is to forecloſe, the money not bein? 
paid, the Court in caſes of inevitable neceſſity will inlarge 
ne, tho? the decree be ſigned and inrolled. Chan. Cales 04, 

il 10 & 17 Car. 2, Cocker v. Bevis. 

In a bil to foreciole the FE: 'r fet forth a title in his ets 
KY: arg but the Court would not admit the mortgagce d 
debate it _ ny bill, on which the Court can only take a Way 
the equity of red emption, and leave the plaintiff to ſuch tit: 
as he has, but not amendit; and this was the true and an— 
cient courſe, tho? of late fometimes the contrary has 15 
done, and Lc. Finch agreed thereto and diicharged the c: 
tempt of i the hear fer nat giving po 7 ion according to rack 
orders. 2 Chan. Caſes 244. Trin. 39 CRF. 2. Ann. 

A mortgage was made redeemable during the life of mint 
2 it was heid by Ld. Nottingham, that notwithſtanding 
ti:is, the mort gagee might have compelled him to redeem, 
or have foreeloſtd him. Vern. 8. Tria. i681, Newcomb 
v. Bonham. 

5. An annuity with a clauſe of diſtreſs and a nomine pxy* 
was granted out of lands, and made redeemable on payment 5/ 
200l. It was decreed by Ld. Nottingham, ex parte, that 
the grantor be forecloſed even of the land itſelf, But, pet 
_ North, he can only be forecloſed of the annuity ; 10 

hat he mall not redeem that, but the nomine pœna ſhall run 
upon him, and ſo reveried the decree, Vern. 209. Mich. 
10-2. Carnfew v. Aſcott. 

I There being an ½ant in the caſe he cannot be fore- 
cloſed without a day to ſhew cauſe after he comes of 2 age; 
put the proper way in ſuch caſe 1 US, to decree the lands to be 
ſold to pav tlie debts, and that will bind the infant ; per Ld. 
North, Vern. 295. Hill. 1684. Booth v. Rich. 
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Mortgage. 


7, There is a diſerence between morigeges of excheguer an- 
nuities and common ſtock, the value of which depends upon 
imagination, rather than real value; but annuztes are a certain 
ſecurity, and carry a conſtant intereſt, and are #9 bs core 
mortoages of lands, and cannot be fold after torteiture without 
forecloſure. But decrce was reverſed. MS. Tab. cites 1714. 
Wilſon v. Tooker. 
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able after forfeiture, unleſs there be an expreſs agreement, fiat the mertgagee may ſill after fer- 


feiture, Ibid, 


8. Chambers in Gray's-Inn were mortgaged by A. to B. It Ste 2Wms's 


ſeems that this Court after refuſal of the Benchers of the So- Be 511. 


ciety to determine the diſpute as to this mortgage, or TH! caſe 
they conſent that the parties go to law, in either of thoſe 
caſes, the Court will decree a forecloſure. See Select Caſes 
in Chan. in Ld King's time, 55, 36. Trin. 11 Geo. 1. 
Rakeſtraw v. Brewer. 


(Z) Forecloſure. Opened in what Caſes. 

1. AFter a forecloſure, the mortgagee by will diſpeſes of the 
money on the mortgage. Upon this admiſſion in the will 

a bill was brought to open the forecloſure. The Court took 


time to conſider of it, and after the parties agreed. Cited by 


the Maſter of the Rolls Ld. Commiffioner. Scle&t Cates in 
Chan. in Ld. King's time. 10. as in the caſe of Stuckville 
v. Dolben, | 


por ſhall the mortgagee's calling 


1 LED Took V, Biihop ot Ely. 


2. But a decres of forecloſure was opened after 10 years the 
equity of redemption bring worth much more than what- would be 
due upon Account, and mortgagor having been diſtreſſed; and an 
account was ordered to be taken of what was due for princt- 
pal, intereſt, and coſts, and liberty given to redeem. MIS. 
1ad. tit. mortgage, cites 17 April, 1724. Burgh v. Langton. 

3. Ia mortgagee has a decree of forecloſure, tho' that decree 
ee nd and inrolled; yet if be after brings an action of delt 
en the bond given at the ſame time for payment of the money and 
Fel formance of the covenants in the mortgage deed, ſuch action 
opens again the. forecloſure, and lets in the equity of re- 
demption of the mortgagor. Abr. Equ. Caſes 317. Tr. 1729. 


Daſhwood v. Blythway. 


— 


(A. a) Forecloſute. By 4 & 5 W. & M. 16. 


I. 4& 5 &. H Nacts that if any perſons ſhall borrow 


cap. 10. S.2 any money, or for axy other wal ble 


244 conſider a- 


+ * 


A decree -f 
torecloſure 
15 2:27 to be 
epencd after 
ler: oral years 
Ware there 
has hoen 
building uf en 
te c ate and 
ſettlimenti 


7 it a dhe in his awill alter the nature of it. MS. Tab. cis 9 J. 
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_- Vortgäge. 


g ges or the 
trouble, 


charze tes theres Nall mortgage lands ta the ſecond or other lender or lender;, 
wn bod i 6r 19 any other perſons in truf? for him or them, and ſhall not gi 
t. c vera  7291iceto the mort gugee of fuch judgment, ſtatute, or recognizance, 
fraloril in ceriting before the execution of the ſaid: mortgage, unleſs 1 


Se. ona (if huge the ſame, and cauſe the ſame to be vacated by record, 
D: ON} 28 4 ' , = . * . . £ £ 

paichalor, etch mart? £ r jna'l have 19 benefit il equity or elſewhere for 
au thete- redemption of the land mortgaged, 

* = en M r 


17 8 9 - 2 > [4 
r nt tis equity, here a man was impoſcd bpon in the mortgaee itſelf; a$ fy 
EW fron premiums, and cheated in the payments &c. 2 Vein. 591. Mich. 170. Stag 


* 
3 21 ” 
ww bo» V. Sc. $ 
* 


Tf more din, F. 3. If any perfen who ſpall mortgage lands for ſecurity u 
Are inſerted Ts 33 "Hp % 71 og, imp, ” =. 
| money due, or jor other valuable conſideration, and ſpall azii; 
: , 11.4 a . * 3 f , * * « - — 8 
N {ups engage teren lands 19 Any Her per [21 fer valuable 6. 
* C C * . — - 
wan inthe eration (the former mortgage being in force} ſhall nat diſete 


fiſt, that - , ; J 3 f 
the * #9 the ſecond morte" Tee the former mortgage under his hand, 
cem: in dl ad * — — S O 


* 7 5 . . * as 
eas: 7 toe Mortoacsy Hall Lat 7 of e Ac MI. ara n/l he tt 
cnfur emi ft nortgacer ſpall brave no equity of redempiion agamſi the .- 
Out of ins cond mertgagee. 
. — _ 
Tiatutc, 


- 


1 25 ben? 15 Ty _ 720 ho * T; * — 7 3 mp 27 2 
: 2 8 > 4 * + 3 ls . jo ers 


| but the adding one or two acres ſta! 
DOC EX m. it ht of the flatute, but be looked upon 25 a contrivance to cvade the ſtatute; pet 
1 Cc per. 2 Vern. 552. Mich. 1707. Stafford & al, v. Selby. 

S. 4. If there be more than one mortgage at the ſame time tt 
the fame lands, the lajt, or under merigagees ſhall have power 
to redeem any former mortgages. 

r in this att ſpall bar any widow of any mort gag 
from ber dower, who did not legally join with ber huſband un 
age, or otherwiſe lawfully bar berjelf from hey 


* 
— 


„ 7 * 
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Wy 


Tf + .'e 2. If a mortgage beeemes irredeemable by the ſtatute, and ig 
quent me. affizned 5ior to another in conſideration of what was really 
3 aeg due thereon for principal, intereſt, and coſts, yet it remains 
ching Irredecmable in the hands of ſuch aſſignee, and ſuch %. 
ED, Mop take advantage of the ſtatute againſt clandeſtine mort- 
Foie 4e gages; per Ld, Cowper, 2 Vern, 590, Mich, 1707. Stafford 
ire . Selby 


- 
7 
4 eie 4 


ler Ld Cowper. 2 Vern. 590. Mick. 1757. Stafford & al. v. Selby. 


3. A deed of truſt was for payment of debts, and fecuring 
portions to brothers and ſiſters, and atterwards a gage; 
D473] the mortgagee might have taken the advantage of thc Act of 
Parliament, notice being given of all the prior incumbrances; 
per Ld. Cowper, 2 Vern, 59 Mich 1707, Stafford & al. 


v. Selby, 
/ (B. a) 


8 * (4) 


Wortgage. Portmain. 
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(B. a) Equity. Morigagee relieved or not againſt 


Forf e1tUres, 


1. B Y a marriage ſettlement A. and M. his wife were tenants 
for life, remainder to their firſt Sc. ſons ſucceſſively in tail 


nale; atter a ſon and ſeveral other childien were born A. and 


AA. by leaſe and releaſe and fine make a mortgage to J. S8. I his 
is a fo:feiture, and no relief for J. 8. and 1o he loſt all his 
money; per Ld. Macciesheld, Chan. Prec. 591. Tr. 1722, 
Lady Whetſtone v. dainſbury. | 


(C. a) Pleadings. In Law and Equity relating 
to Lands mortgaged. 


I JN pleading, it is ſufficient to ſay, quod clauſum preditt. 


preditto tempore confettien” ſcript. Ob! præd' pignoratum 


fuit præd A. B. &c. without saying how it was mortgaged, 
Reg. Flac, 187. cap. 5. ciies 3 Cro. 899. 


2. Piiſſiſſion under a decree of forecloſure inrolled is a good 


plea YMd. 1ab. tit. mortgage, cites 1713. Wichals v Short. 


[For more of Mortgage in general, fee Fraud, Jncumbrances, 


and other proper titles. 


Wortmain. 


＋ Mortmain. 


fr WIlliam the Conqueror, demanding the cauſe why he 
himſelf conquered the realm by one battle, which 

the Danes could not do by many; Frederick the Abbot of St. 

Alhans anſwered, that the reaſon was, becauſe now the land 

which was the maintenance of martial men, was given and 

converted to pious employments, and for the maintenance of 

holy votaries ; to which the Conqueror ſaid, that if the clergy 

be fo ſtrong that the realm is infeebled of men for the war, and 

ſubject by it to foreign inyafion, he would aid it. And 3 

ore 


® Tacre is 
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the meaning 
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&c. fo os 
the lands 
were laid to 
come to d 


Mortmain. 


fore he took away many of tne revenues of the ſaid Abbot, 
and of others alſo. Speed. 418. b.] 


hands as to the lerdt; for that by altenation in mortmain they % whoily Neir eſwhents, and in 
chert their Kaight's- ſervice for the defence of the realm, wards, marrlages, tehets, and the 
Ike, and therclore was called a dead hand; for that a dead hand yleldeth av ſervice. Co, Litt. 2. b. 


( 479 ] 
Tuis i i. 
der tie tile 
mortvary, 
in Roll, but 
1-cra5 to be 
milplaced, 
75 0 ſheuid 


 [2. In the time of the Saxons it was not lawful to give poſ- 
ſeſlions to an * abbey without the king's licence; for anno 
domini 1009, a miniſter of king Etheldred called U!frict 
Spot built the abbey of Burton in Stafford/hire, and endowed 


it with poſſeſſions, and gave to the king zoo + marks Sf gold 


for bis confirmation, and to every biſhop 5 mars, and to Alfrict 


archvi/h1p of Canterbury the town of Dumbletcn, The ancient 
book of Abingdon cited in Janus Anglorum. gr. 45.] 


be under the title Mertmam ——* Orig. {a!)—+ Orig. {mancas.) 


Lord Coke 

in his z Irft, 
74 ſaꝝs, this 
Haute 15 ex- 
celiently a- 
bridred and 
expounded 


by the fiatute of 7 E. 1. Twhich fee pl. 2] 


(A. 2) Slalutes. 
4. . 56. EXNACTS. that i: all not be latotu 


rom henceforth to any to give his land, 
to any religious houſe, and to take the ſame lands again to hold of 
the ſame houſe c. upon pain that the gift ſhall be vid, and that 


the land Gall accrue to the lord of the ee. 


There were two canes of making this ſtatute, 


[as therein appears] 16, The withdrawing the ferv.ces created for defence of the realm. A. 


zdly, the chief lords l.ſing rhe eſchenrs &c. 


LEI 77 „ 9 7 
1 rn /It 09a 


To prevent which Ld. Coke obferves, that divers 
n 


* * - - * * * - - * * 
prov:cent lords at the creation of the ſeigriory had a care in , deed of ferffrrent, wit. quod !! 
* 8 * 5 * © % oy * . 
(to is this word there, bat quzere if it ould not be (dorato) viz. the conee ] rom 
2 * 8 f = * 8 5 ; 1 a EA, : "3 5 
enere, cui Vouerit excettii wviris religichs © miles, 2 Inſt. -< cites Bract. 1th, 1. fol. 


Arn a 1c 
13. and fays, that he had ren many of thoſe (ces: but fart, 
regular found many Ways to creep cut Of this ature, as b. 
"$4 tak ine l-aſcs for 109g rerms «{ vears &c. 


that the ec Jehattical pert 

* 1 1 
- purchaſing lands held. of themie ver, 
Ad that niinops, partons, and other ecelehans 


perions 1-colar took rhemfelves to be cot of this ftatute, the which devices the Ratute f 7 K. I. 
intended to provide againit, and therefore ena&ed, that &c. | az in pl. 2.] 


Thi ftatute 
does rot £x- 
ten ts 9 
o reltginus 
perſons by 
uc Eng. hut 
that he may 
ve lands 
ta them 25 
veil a* 9 
any other 
heut any 
fariciiure. 


AE F.. C. 
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4 * per-: 
1 11140 
4 3 
meare, ather 


© . 
Pier HT 


palitich, ecclefraſiical ar lay, ſele or aggregate, ſhall buy or ſci: 


ai vit of the ſame; and within a year aſter the alienatian 
* - 


men ſhould not cuter into the fees of any without licence and wil 

; 7 . . ! 
of the chief lord / <whom ſuch fees be holden immediately, ans 
notwithſtanding ſuch religious men have entered as well into the- 


2. 7 Z. 1. dere of late it was provided, that religic 


en fees as in the fees of other men, approprying and buying 


them, and ſameti mei receiving them of the gift of others, wherety 
the ſetvices due of ſuch fees, and which at the beginning were 
provided for defence of the realm, are wrongfully withdrawn, 
and the chief lords loſe their eicheats of the ſame, 2? 15 vr 
daincd, that us ferfons religious, or * other whatſoever, cory 
any lands or tenements, er under the colour of gift or leaſe, er by 
realy of any other title receive the ſame, or T by any other ou: & 
cr engine fall preſume te appropriate them to himſelf, wheresy 


5 may in any wiſe come inte mortmain, under pain / 


j 7 
2 4 [43.1 


the 
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t. 


the t next lord of the fee may enter, and if he do not, then the >< lite quali- 


next immediate lord from time to time to have half a car; and Up q being 
a body ro- 


for default of all the meſne lords, the King ſhall have the lands ick er 
/ alienated for ever, and ſhall iu ce others by certain ſervices. corporates 


cceleſiaſt ical 


or lay, ſole or aggregate of many. 2 Inſt. 75, | | 
'+ Theſe words were added to prevent all other inventions and evaGons. But as this Patvre 
exicnded only to gifts, alienations, and other canveyan'es made between them and allles, by craft Se. 
they took into a new method, and pretending a title in tlie land, <which they meant to get, bought a 
traci gan reddat ag ant the tenant of the land, and he by colluſion wwas to make default, and ſe 
Jag rem er the land and enter by judgment of Jaw, et fic heret fraus Statuta. And when 


1; new invention was provided for and taken away by the flatute of W. 2. yet they found cut [| 


aher et aſian out of al! theſe ttatutes; for now [ ſince | they would {could neither get 
any land by purchaſe, gift, leaſe, or recovery, they cauſed the land; to be conveyed by feoffment, 
ani in other manner tn diverſe perſons and their heirs to the uſe of tem an their ſucceſſars, by reaſin 
20 Here enk the profits, But the ſtatute of 15 R. 2. enacfed this ts be mortmain within the 
forfeiture of the ſtatute of 7 E. 1. Bot the foundation of all theſe ſtatutes was 9 H. 3. Magna 
Charta cap. 36. 2 Inſt. 78. i! I. P. 2. Init. 429. 

+ It there are lord and tenant, and the tenant aliens in mortrinin, and the lord enters, yet fe 
aue but ark ate in the land as hs had in the ſeignar, notwichſtanding this ſtatute; for if he 


hath wot but ror life or in tall. in the ſcięnory, he {hall nave ihe greater eſtate in the land; for 
ſo is the intendment of the Nature ; but the lard of the particujar eſtate hall have perquiſite 
of viliata in fee. But by 18 E. 3. 29. if he has not but in jure vxoris, or ecelehæ, he [ 450] 
mall not have it but in jure uxoris or ecclefizx, Quod Nota. Br. Etates, pl. 42. ches 

5 E,4-Or. 

© This i: to be underſtood of ſuch inheritances as may be hojden ; but of ſuch in:-r/tanrer ne 
are not holder, as willains, rent. charges commons Sc. the King ſhall have them preſeaily by a fa» 
voorable conttruction ot the ſtatute. An annuity granted to them is cot mortmala, becauſe it 
charges the perſon only. Co. Lit. 2 b. 


* 


J- Jim. 4. 3. E. | Stat. 1 cap. 32. 8. I. hen reli- * This 28. 
gious men, and other cccleſtaſtical perſons do implead any, and the extends not 
party impleaded mates * default, whereby he ought to lecſe the o, to fe- 


land, foraſmuch as the juſtices have thought hitherto, that if the _— 
party impleaded make default by colluſion, that where the demand. cording to 
ant, by occaſion of the flatute, could not obtain ſei/in of the land the „ 
” title or gift, or other altenation, he ſhall now by reaſon of de- „ hy 
fault, and jo the fiatute is defrauded. rectal 

| by verdict. 
or otherwiſe, if they be fad Ly colluſion, If it be by default, then a judicial writ, called a guale jus 
grounded uon this ftatute is awar cd, confiliing of five parts; 1ſt. It recites the recovery. 
ly, The doubt of the fraud. 2dlv, A precept to the ſheriff to return a jury ad recogn. &. 1ſt 
Tale jus idem Abbas habu't in pried;&to metuagio &. zdly, Et quis prædeceſſorum fuit inde 
leilitus ut de jure ecclefiz ſuæ prai. zdly, Et quantum illud metuagium “ valer per annum. 
4'nly, Another precept to the theriſf; viz. Et interim meſuagium illud in manum noſtram capias 
c. Et quod de exitibus ad Scaccaricm nobis reſpondeas. sthly, Et ſcire facias capitalibus dominis 
teodi allius mediatis & immediatis, quod fint ibi audituri juratam illam, ſi volverint. And if the 


ojury find that hrs pre leceſſir wwas ſeiſed thereof in his demeſne as of fee in right of his church, before the 


foid ftatute of 7 E. NB this 15 2a g verdict for the demanrdant without fin ng of any licence ; for 
though there were no licence, the alienation was good: but if they find that his predeceſſor was 
[vifed after the ſtatute, then they aug t find a licence, or otherwiſe the land belongeth te the lord 
or King. 2 Inſt, 430. | 

The value of the lands is inquired of, becauſe the iſſues thereof are to be by this act, anſwered ts 
the king. Ibid. 


S. 2. It is ordained by our lord the King, and granted, that in * This 
this caſe, after the + default made, it hall be } inquired by the 2 
country, whether the demandant had right in the thing demanded iſuie, ar. ty 
or no , and if it be * found that the demandant had right in his guate jus it 
demand, the + judgment ſhall paſs with him, end he ſhall recover rg 
Seifin and if he has no right, the lan fhall accrue to the next lord fault. 2 
of 2 fee, tf he cemand it within a year from the time of the inque/{ lat. 430, 
tec, 


—— —ä•— 4 os Oo 
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7 Hereby it appeareth that the 20 Jes uli be fued aut after the default, and Before judgment, 1.4 
ſo it is ſaid the u e has been ;; an if the collufron be found, the lord & d. ſhall enter, though judgment 
be never gien. 2 Infl. 430. 

But if u ef be given upon the default, yet may the gaa/e jut be ſued out, and fo it appcareth 
by the udicaregi er, and many orner auihoriues, but execution thall ceale until the colluſion be 
inqui ed. Ib'd. 

In a writ of right if fulgmuent foxal be given for the abbot Sc. the collufton fhall be inguirei; fox 
albeit hy jodg nent ſhalt be e hetween them, yet the {ord by this ſtatute i enter, Ibid. 

Ans {> it 1+ of r overy dy default in a ceſſavit. 2 Inſt. 430. 

2 _— de an ue ane n the action brought by the abbot, the jury fall not only inquire of 
the ifiar, bur of the cu, but as concerning the collution, it is but an inqueſt of olfice, Where 
of no attaint beth. Iba. 

If a recoriery by rerde 2 were not within the purview of this sct, ſuch an iſſue of diſadvantare 
might be joined, and to fen evidence might be given, as this ſtatute ſhould be of little force, 
2 Inf. 432 

And i the jury de mt invite of the colluſian, fo as the abbot &c. recover by verdict, yet the call 
en /hall be in ured of by a ſpecial writ, and nt by a quale jus, Ibid, 

if an ab beg an acht, and the tenant plead a foreign releaſe, they of the foreign country 
cannot inquire of the c bac a Toectal writ thall be granted. Ibid. 

If the terunt appear ant confeſs the ation, or judgment be given upon a n dicit, or a departure in 
deſpite of the ccurt, thete a ſo arc within this ſtatute, and the e://ufion hall be imquired and ſo if a 
recovery be had u o « demurier in law, that recovery is alſo within the equity of this ſtatute. 
2 Inſt. 430. | 4 

In ſome caſe no collufon (hall be inquired at all; as if a perſon bring a juris utrum, and the 
jury find that the land is the right of the church, this ſumceth without inquiring of the c:!/fiin, 
2 In. 430» 


S. 3. And i he do not demand it within the year, it Hall ac- 
crue lo the next lord above, if he do demand it within half a year 
after the ſame year. 

S. 4. And jo every lord after the next lord ſhall have the ſpace 
of half a year ts demand it ſucceſſively. until it come to the King, 


to whom at lengih, through default of other lords, the lands fhai! 


accrue 

1 5. Aud to * challenge the qurers of the inqueſt, every one of 

e the chief lords of the fees hall be admitted, and likewiſe + for 
the 'ords the King they that will ſhall challenge 
mc diet: or 
19 med ate eue ago, the Count in refpett of theſ words, quicunqve domini feodorum, will 
adviie whether anz thi-g ſhall be do eta his prejudice during his miavriey. 2 Init. 43, 431. 

+ Ihe King 1s always (in judgrert of law) qpretent in Court, avd therefore any man may 
challerge fo the King, bat y the ftetete of 33 E. 1. thry which challenge for the King mult 
ewa cavulc crytain, aud th tivih thercoſ is to be tried, 2 In . 431. 8 


S. 6. And after the judgment given the land ſpall remain clear 
in the K:ng's hands, until it be dereigucd by the demandant, or 
ame chief lord, and the ſheriff ſhall be charged to anſwer therefore 
at the Exchequer, 1 

1 4. By 27 E. 1. Ordinatio de perguirendis libertatibus. To 

er ( 2) 3 I 5 ; ll 

D ebtain licence to amortige lands a writ of ad quod damnum ſa 
iſſue out of the Chancery to enquire concerning the ſame. 

5. Stat, of amortizing lands 34 E. 1. enacts, that /ands ſhall 
not be alienated in mortmain where there be meſne lords, without 
their conſent declared under their ſeals ; neither ſhall any thing 
paſs where the donor reſerveth nothing te himſelf, or when the 
zngquiſition is made and returned without warranty, Viz. with- 
out the writ original returned with the inquiſiticn ; and unleſs 
tne original make mention 'f every thing according to the now or- 
dinance deviſed by the King, | | 
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6. 23 H. 8. 10. F any grant of lands or other hereditaments ra af 


ſpall be made in truſt to the uſe of any churches, chapels, church ved iv one 


wardens, guilds, fraternities, commonalties, companies, or brg- and 3 
therhoods, to have perpetual bits, or a continual fervice of 2 2 
prieſt for ever, or for bo or Bo years, or to ſuch like uſes or in hem for 
tents, and purpoſes, ſhall be void, they being no corporations, 5 
but erefied either of devotion, or elſe by common conſent of the 4 Ms 
people eter Was 

| hed o be 2 
good and charitable uſe, and ſuch as th's act did not extend to take away. 1 Rep. 22. b. Mich. 
34 & 35 Elis. in the Exchequer, h. Queen v. Porter.—Als. Porter's ca'e—sS. C. cited It, 
Rep. 71. b. Paſcy. 13 Jac. in Magd1!en's Co lege caſe S. P. in B R. in the ſame term; 
and i! was here likewt'e held, that this ſtatute extended only to ſuperſu tous uſes, and not to 
refirain uſes that were in favour 0 learning and relief of the por. Cyro. E. 288. Martivale v. 
Martin At the end of Forter's c fe ſupra is a nota of the reporter, that any man at this 
day may give lande, tenemevts, or bereditaments to any perſon or perſons, and the r heirs, for 
the fading of a preacher, maintenance of a ſcllaol, relief and comfort of maimed foldiers, ſuſtenance of Pore 
People, reparations of churches, highways, bridges, cauſeway", diſcharging ꝙ poor inhabitints of a wilt 
of common charges, to mate a ſtock for $591 labourers in huſbandry, and poor apprentices, und marriage of 
pror virgins, ond for any ather charitable uſes; and tat it is good poiicy upon every ſuch feuffment 
or eſtate, 19 eve to the feoffor aud hi heirs, a mail rent, or to expreſs any fuck conſideration 
of any (mall ſum for the cauſe before rehearted. 


S. 3. Such uſes and intents may be made and declared to con- 
tinue twenty years from the time of ſuch limiting of them, but no 
longer. 

F. 4. Collateral aſſurances made for the defcating + - this ſtatute 
ſhall be veid, and this ſhall te interpreted moſt beneficially for the 
diſtruftion of ſuch ujes as aforeſaid. 

S. 5. This act fhall not prejudice corporations, where there ig 
a cuſtom to deviſe lands in martmain. 

S. b. This act ſhall not prejudice the executors of Fanxts and 

Terry, late aldermen of Norwich. 
7. 17 Car, 2. cap. 3. S. 7. Enacts, that every owner of any 
impropriation or tithes, may give and annex the ſame to the par- 
ſonage or vicarage of the pariſh church where the ſame lie, or ſettle 
the * in truſt for the par ſona ge Ac. or of the curates there ſue- 
ceſſtoely where the parſanage is impropriated and ne vicar endowed, 
without licence of mortmain. 

S. 8. 1f the ſettled maintenance of any parſonage or vicarage [ 482 } 
with cure ſhall not amount to 100!, per annum, it ſhall be lawful 
for the incumbent to purchaſe to him and his ſucceſſors, lands, 


rents, tithes, or other hereditaments, without licence of mortmain. 


8. 22. Car. cap 6. S. 10. EnaQts, that it Hall be lawful 
For bodies politic to purchaſe any fee farm rents Ie. and the ſame 
to retain, any ſtatutes of mortmain notwithſtanding. 

9. 7& 8 Mill. 3. cap. 37. S. 1. Enacts, that it all bg. 
lawful for the King ie grant le any per/on licence to alien in mort- 
main, and to purchaſe and hold in mortmain any lands er bere- 
ditaments | 

S. 2. Lands fo aliened, or acquired and licenſed, ſhall no! be 
ſubject to forfeiture, | 

1> 2& 3 Ann. cap. 11. S. 1. Enacte, that it /h2ll be lau 
Ful. for her Majeſty by letters patent under the great foal, to ine 
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Mortmain. 
corporate ſuch perſons as her Majeſiy hall appoint, to be one Bod 


politick and corporate; and by the ſume or any ether letters patents 
19 grant to the ſaid corporation and their ſucceſſors fer ever all the 
revenues of the firjt fruits, and yearly perpetual tenths of all d:gn;. 
ties, offices, benefices, and promotions ſpiritual whatſ7ever, to be ap- 
plicd to the augmentation of the maintenance of ſuch. perſons, vi- 
cars, curates, and miniſters officiating in any church or chapel! in 
England, Males, er Berwick, where the liturgy and rites of the 
church of England, as now by law eſtabliſhed, ſhall be uſed, 
with ſuch powers, rules, and reſiriftions as ſhall be therein ex- 
Preſſed. 

S 2. And every perſon having in his own right any eſtate or in- 
tere/t in poſſeſſion, reverſion, or contingency, in any lands, tene- 
ments, or hereditaments, er any property in any goods or chattels, 
Hall have power by deed inrolled according to the fiat. of 27 H. 8, 
for. inroiment of bargains and ales, or by his laſt wil! and 1:/ia- 
ment duly executed, to give, grant, and veſt in the faid corpora- 
tion and their ſucceſ].rs, all ſuch his e/tate, intereft, or property 
in ſuch lands, tenements, and hereditaments, gocds and chattel;, 
for the augmentation of the maintenance of ſuch miniſters as afere- 
faid, to be applied according to the will of the faid benefactor in 
and by ſuch deed inrolled, or by ſuch will as aforeſaid expreſſed; 
and in default if ſuch appointment in fuch manner as by her Aa- 
Jefty's letters patents ſhall be directed as aforeſaid ; and ſuch cor- 
poration ſhall have ability to purchaſe, take, and enjoy for the pur- 
poles aforeſaid as well as from ſuch perſons fo charitably diſp:ſed, 
as from all other perſons willing to ſell or alien to the ſaid corps- 
ratien, any manors, lands, tenements, goods, or chattels, with- 
out any licence or writ of ad quod damnum, noatwith/tanding 
the ſtatute of morimain &c. 

11. 9 Geo. 2 cap. 36. S. 1. No manors, lands, advowſons, or 
ether hereditaments, nor any money or other perſonal eftate to be 
lard gut in lands Sc. ſhall be given to any bodies politick or other- 
de, or any ways charged in tru/? for charitable uſes, unleſs ſuch 
gift (other than ſtocks in the publick funds) be made by deed in- 
dented, in preſence of two witneſſes, twelve kalendar months be- 
Fore the death of ſuch donor, and be inrolled in Chancery within 
Aer kalendar months after execution, and unleſs ſuch ſtocks be trans- 


ferred fix kalendar months befere the death af ſuch donor; and un- 


lefs the Pro be made to tale effect in poſſeſſion immediately from ® 
the making, and be without power of revocation. 

S. 2. Nothing hercin relating to the ſealing and delivery of any 
deed twelve kalendar months before the death of the grantor, or to 
the transfer of ſtock fix kalendar months before the death of the 
grantor, ſhall extend to any purchaſe for a full and valuabie 
cenſideration. 

S. 3. All gifts of lands Sc. or of any charge affecting lands, 


6 of any flock or perſonal eſtate to be laid out in lands &c. for 


charitable uſes, which ſhall be made in any «ther manner, /hail 


be void. 
S. 4. This 


F. 4. This a ſhall not make void diſpeſitiins M any lands to 


either of the univerſities, or the colleges er huuſes within either 7 

them, er to the colleges of Eten, / mncheſter, cr IVijtminſter, f-r 

| Tr the better ſupport of the jcholars upon the foundations, 

a | S. 5. Ns ſuch college er hau ſe which ſhall H fo many advowſ: ns [ 433 } 
| as are equal in number to cue miiety of the fellows, er where there 

| are no fellows to one moiety of the ſtudents up'n the Foundation, 

2 4 ſhall be capable of purchaſing any other adoumvſuns of benefices an- 

| nexed to the headſhips of c:lleges er houſes nit being camputed. 

S. b. Nothing in this act ſhall extend to Scitland. 


= (B) Nhat is Mortmain. 


| | ; 1. 1 F a tenant gives his land to a religious houſe te h:1d by leſſer 


ſervices of him than he h:lds over by, it is mortmain, and 
. = the lord may enter by the ſtatute of Magna Char, Br. Aſſiſe, 
„ pl. 456. cites 23 II. 3. and Fitzh. Aſſiſe 436. 

* 2. In Afſiſe, it appear'd that one abet cannot alien to an 
| ther abb:it without lifing their land by the ſtatutes of mortmain, 
* and therefore the co//u/ion was inquired between them as be- 

ö tween religious and tecular, Br. Mortmain, pl. 19. cites 
16 AT. 1. 

Que impedit the plaintiff” made title as rd, becauſe an Bus per 
abbot was patron of an advow/on and preſented ſuch a ane, who Shai, 
was received &c and after the abbot by licence of the King and hen hers 

the wrdinary appropriated the advowſon to himſelf without licence meſue, and 

| cf the lord, by which he ſeiſed within the year, and fo it belongs ?-ar!, and 
3 to him to preſent; and per Cur. this is not mortmain, be- 3 
| cauſe it is a ſpiritual thing, and the abbot had it befere ; tor be- purchaſes the 
fore he was patron only, and now he is parſon and patron, viz, *enancy, it 
Incumbent and patron, and therefore no mortmain; quod tal 
nota, Br, Mortmain, pl. 12, cites 21 E. 3. 5. may enter; 


Contra per 
Mombrey and Wilby. Ibid. 


4. In writ of cuſtoms and ſervices the /:rd releaſed to the ab- S. P. Br. 
bat tenant 5s. rent in fee, and the Court ſaid that the fine was num 
receivable, becauſe it was nit as a purchaſe of the rent, but ex- ES 
tinguiſhment in the hands cf the tenant, and ſo the fine receiv- ingly, & 
able though he was a man of religion; and therefore it ſeems _ Net. 
that it is not mortmain; for when it is extinft nene may enter Arq 1 
into it; but no word of mortmain is expreſſed there; but fee fays the law 
New Nat. Br. 233. per Fitzh. it is mortmain, and writ of — 
ad quod damnum fhall iſſue upon licence rf alienatiin ef ſuch rent For * 1 


by releaſe, Br. Mortmain, pl. 16. cites 21 E. 3. 18. of the abbet is 
[+ much mwre 
in value ter ann, and the ſtatute ſays arte vel ingenio. 


5. An abbot was impeached in the Exchequer, for that he 
had purcha/ed a releaſe of certain rent of the King's tenant who 


was 


JL — 
— 


* 


— 
mw — — of 
* * wing; 
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was meſne hetꝛucen the King and him, and was put to anſwer why 
he ſhould not be attendant of theſe ſervices to the King, and 
he ſhould make fine; the abbot aid that he who ig ſupped tu re- 
leaſe enfe Fed his predeceſſer in frankalmoign, and lo was he ten- 
ant to the King as betore &. Brooke makes a quære if it 
ſhall be intended mortmain by the releaſe, and ſays it ſeems 
it ſhall not, by reaſon of the fine; for by mortmain the land 
is forfeited, and where the land is forfeited no fine is uſed to 
be paid. Br. Mortmain, pl 20. cites 38 Afl. 17. 
S to a vice 6. Note, it appears in Juris Utrum 40 E. 3 that where a 
ee. man aliens to a parſ'n and his ſucceſſors it is a mortmain; for 
ceſſors; and », - . . : . 
it is ſaid there, that it cannot be without licence. Br. Mort- 


by ſuch alie- a : 
nation they Main, pl. 3. cites 40 E. 3. 2 


4-4 » 
oy 


** 


1 — o * : 
a „ 0) ee The X — ret: — —— = =_ 


have it in | | 
right of the church, by reaſon of theſe words, parſon or vicar and ſucceſſors; if it was to their 
kcirs. Ibid. 

( 484 ] | 

Office was 7. Office was found before A. B. mayor and eſcheator of 
found that 4 London, that R. ot E. was ſeiſed of tenements in Wood- 
en ſtreet London in fee, and aeviſed the tenements by teſtament 


land were : | f 
Geisel tea to H. D. in fee t; pay annually 121. and tr find tws chaplains t9 
man infie chaunt Fer his foul fr ever in the church of St. Alban's in 
fo rnat '* Wood-ſtreet, by theſe words, viz. To find 121. fir two chap- 


4 /:is heirs : oc N | 
feud joy lains, end devijed ts the rector ¶ the church there bs. 8d. a year 


yearly 61. te ti in for the ſame chaplains deſtments, calice, candle, and other 
— n ceſſaries for celebrating the ſame, and died, and ſcire facias fi 
e HR the mirt main i/Jued to the bus chaplains as tenants of the 124. 
yearly fir if they had any thing to ſay why the King ought not to have 
ever inthe that 127. an! the parſon was warned for the bs. 8d. rent. And 


cazrch of St. 2 , 
e it was held by the beſt opinion, becauſe the rwo chaplains are 


5 % 


I Eifeler, nit perpetual, ſcil' as it ſeems they are not incorporated, that Ju 
f ion therefore the 12/, for the two chaplains is not mortmain; ee 
i ders by which Lud faid that by the uſage of the city upon ſuch = tc 
"71 for the time deviſe, it is leviable by the miniſters of the city at the fut Ki 
f e pr of him who is parſon and of the pariſhioners, and becauſe by 
faid rex” it is leviable in perpetuity, therefore it is mortmain; by aſſi 
legen, which Knivet J. awarded that becauſe the defendant had not the 
—_— deny'd that the rent was deviſed to find a chaplain, and is Br. 
| B ericer, ang fe teſtament is compriſed that the pariſbi ners and the parſen «f 
* this matter the church may diſtrain for the rent perpetually when it is arrcar, i ve 
+1 1 which is maintained by the uſage, which uſage you have not“ x \1 
4 = 3 deny'd, and the parſon of the church is perpetual and theres 5 Ic 
£ ed mo- fore amertiſement in law; lo the Court awarded that the King 4 ! 
24 os d have execution of this rent, but in the ce chantry was nit n Wil for 
2 3 priſed diſireſ;, and therefore in this no» mirtmain, Br, Mort- by 
4 awarded to MAIN, pl. 21, cites 40 All, 29. | but it thould be 26. * He 
34 the King: | | 4 H 
{ quod mirum! for here was nt any cer fcratian which may tale the rent; Br. Mortmain, pl. 24+ te! Iv 1 
63 Af. 23. that 
| | | F mo! 
8. And by the ſame teſtament 65. 84, a year was drviſes il hi, 


for the ſuſtenance of à lamp in the fame church, which was 
adjudged 


enen as; feb 7 8 9 
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adjudged per Cur, to be no mortmain; and of this the de- The biſko 


fendant went quit; quod nota. Ibid, : 

9. In præcipe quod reddat it was agreed, that if the villein 
of a biſhop purchaſes and the lord enters it is mortmain; yet he 
may retain againſt the villein. Br, Mortmain, pl. 4. cites * 


4 E. 3. 116. 


434 


cannotent'e 
without te 
King's li- 
cence, and 
if he do it 
is mort- 
main. And 


't ſeems 


that the law is ſuch, becauſe there is a writ of ad quod damnum in the regiſter to inquire to whoſe 


damage the ſame is. F. N. B. 224. () — It ihould be 41 E. 3. 16. 


10. But if a villein of a bi/hop purchaſes land and dies, and his 
heir enters, and the biſhop enters upon the heir by reaſon of the 
purchaſe by his villein, and the heir ons him, and the biſhop 
brings aſſiſe and recovers, it is no mortmain; for cov!n cannot 
be intended, inaſmuch as the lord permits the villein who pur- 
chaſed to die ſeiſed and his heir to enter; contra if the lord 
had entered upon the purchaſor. Br. Mortmain, pl. 32. 
cites 41 Aff. 4. 

11. Office was found before the Mayor of London, that 
A. B. had deviſed certain land to his executors to provide a fit 
chaplain in the church of B. for ever to celebrate, which ſaid chap- 
lain ſhould perceive yearly of the aforeſaid lands © marks, which 
J. S. now holds; and it was adjudged that this was not mort- 
main. Br, Mortmain, pl. 23. cites 43 Aſſ. 27. 


It was found 
by office 
that A. E. 
deviſed cer 
taiu land and 
25, rent 0 
maintain 4a 
chaplain in 
the church 


FC. yearly br ever to celebrate, and will'd that his executors flcald appoint the aforeſaid chaps 
lain, and it was found that the exeerttors dig nothing, but that I. who was the next heir entered 
and aliened the lund and rent, and fo ſeveral alienations, and nothing was done, and now W. T. is 
ſeiſed by feoffment, and becauſe no chaplain was found, nor the executors did any thing, therefore 
ho mortmain, and ſo was the opinion of the Court. Br. Mortmain, pl. 23. cites 43 Aſſ. 27. 


12. Where an abbot has right to land, but the entry is not law- 
Jul, and he enters and the tenant ouſts him and he brings aſſiſe and 


W recovers by falſe verdif, & quale jus iſſues, which finds that 


the abbot had right but cannot enter upon the poſſeſſion, the 
King ſhall ſeiſe; quod nota; for tho' he has right to the land 
by writ of right, yet if there bs covin in the recovery by the 
aſſiſe, which is an action poſſeſſory, the King ſhall ſeiſe, and 
the abbot ſhall ſue to the King by petition of right, per Cur. 
Br. Mortmain, pl. 33. cites 44 Afl. 26. | 

13. In precipe quod reddat it was awarded that abbot may 
vouch and recover in value upon true warranty, and ſhall have 
exfution, and ſo not within the ſtatute. Quod Nota. Br. 
Mortmain, pl. 43. cites 45 E. 3. 18, 19. 

14. Ita . be granted to an ubbet and his ſucceſſors 
for do years, it is mortmain; for the ſtatute de religioſis anno 
7 H. I. is that they Shall not appropriate lands nor tenements under 
colour of terms &c. quere, Br. Mortmain, pl. 15. cites 
4 H. 6. 9. 

15. If an abbot has a rent out of my land, and I grant to him 
that he may difirain for the ſame rent out of other land, this is not 
mortmain; tor he has nothing but the ancient rent. Br. 
Mortmain, pl. 0. cites 9 H. 6. 9. N 


Y $4 1 Rr 
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F.N.B. 
224. (G) 
ſays that if 
an abbot, of 
a dean and 


16. And 
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chaf tet base 16. Hud it was agreed per tot. cur. that of common right a 


. ea man cannot.diftiain for rent but in the ſame land out of which 


leres, it iſſues; but by grant of the party himfelf he may diſtrain in 
and the other land as here; and it was held that it z5 not mortmain, 


ks Gecauſe it is no new rent, but the ancient rent. Br. Mortmain, 
will zrant pl. 30. cites 9 H. 6. 9. | 

by his ducd 

that they and their fucceſſors fhall diſtrain for that rent in other lands, it appears by the regiſter 


that he coght to have the King's licence to make ſuch grant; and a writ of ad quod damnum. 


ſhall be to inquire u hat damage or prejudice the fame thall be to the King or others &c. and yet 
tits hard to prove how that fha!l be taken to be within the words of the fiatute of mortmain ; 
becauſe ſech grant isa good graut of a tent id fee; tho' there were net Ivch rent before to the 
abbey, or Cean and chapter, It ſeems that the grant made without licence ſhall be as a new 


grout iu law. Iamen Quzic, 


7. If an abbot recovers in writ of annuity, quale jus ſhall 
not iſſue; for it is not mortmain; becauſe nothing is charged 
but the perſon. Pr. Mortmain, pl, 1. cites 20 H. 6. 7. per 
Paſton- and Newton. 8 | 

18. Exchange with a religious is mortmain. Br, Mortmain, 
pl. 41. cites F. N. B. 223. 

19. Lerd and tenant ; the tenant males a ſenſi ment in fee to the 
je of A. B. jor lije, and ajter io the uſe of an abbot and his 


judged in C. B. in the time of Brudencll; and appropriation of 
adcic Y without licence is mortmain. Br, Mortmain, pl. 37. 
cites M. 25 H. 8. 
For the fa- 20, If a man leaſes to a religious perſon „r 100 years, and 
12 f a fo from 100 years to 109 years, until 800 years are incurr d, It 
no 7 E. 1 is is mortmain. Br Mortmain, pl. 39. citcs H. 29 H. 8. 
hat non | 
(an by &c.) Br. Mortmain, pl. 39. cites 29 H. 8. 
8. P. 2 Le. 83. 


52 of a leaſe for 450 years Ke, 


280 1 's - 21. But Brooke makes a quere, if a leaſe for 100 years be 
LG. mortmain, and ſays, it ſeems that it is “* not; for it is a uſual 
i: ue term; but gg years is not mortmain ; for is it very ulual, Ibid, 
(That t iz; i 
For it 15 not an uſua} term, bur &c.) or to make it conk lent with what follows, it may ho thus, 
viz. (That it is not; for it is a vival term. But (however) 90 years is not &c. —— Per 
Nea'e, leaſe for + 100 er 200 years is morimain for the length of time; fer colour of a term e. 
Br. Mortmain, pl. 27. cites 3 E. 4. 12, 14. 

+ S. P. contra per Warburton J. Arg. viz. that a leaſe for 100 years is mortmain. 2 Br grol, 
197. in caſe of Rowles v. Maſon, 


22 But if a man leaſes for 100 years or the like, and cove- 
nants that he or his hears at the end of the loo years ſhall make 


another leaſe fer 1CO years and ſo an, it is not mortinain ; for it 


is net but a leaſe for 100 years, and the reſt is only covenant, but 

[ 46 ] otherwiſc in the firſt caſe; for that is for 800 years at firſt in 
effect, and all by one and the ſame deed, Ibid, 

23. Avicaridge maybe endowed without conſcnt of the King, 

and it is not mortmain; per Jones J. Palm. 427. Paſch. 


2 C:r. E. R. in calc of Cope v. Bedford. ö 
ä (B. 2) What 


. 
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(B. 2) What is. By Lſeapßel. 


. NOTE, it was agreed arguendo in ceſſavit, that if the te- a t 
nant in ceſſavit by a biſhop comes and confeſſes the tenure charge com 
and tenders the arrears as the demandant counted, where in truth / me 2 
, ; * : cette to 
the land is held of another man, he hall gain the ſeigniory upon an abba, 
the tenant by concluſion, which is forfeited to the King by martmain, Ibid. 


Br. Mortmain, pl. 9. cites 50 E. 3. 22. 23. 


(B. 3) What is. By Covin. 
1. THE King purchaſed 10 acres of land held of the biſhop of This was on 


IV. of AM. the b:/hop's tenant, and this was for a habita- toe: S by 
tian for the Friars Carmelites (they having no place to inhabit the, 
in) and becauſe M. could not grant the ſaid land by reaſon of and part of 
the ſtatute of mortmain, the ſaid M. and the friars (to toll the — 
ſeigniory of the biſhop, which ſtood in their way, and ſo evade that the 
the ſtatute of mortmain) granted the 10 acres to the King, his land be ſeife 
heirs and ſucceſſors, by which the ſeigniory of the biſhop (5,09 me 
would be extinct, with intent that the King ſhould grant it King. 1 
over to the friars, which he did accordingly; and becaute this E. 3: 59- 
was by covin before, and to toll the bithop of his ſeigniory, Fi 5. — 
it was adjudged that the charter be repealed, and that the friars Petition, pl. 
be diſtrained to deliver up the charter to be cancelled, 11 Rep. 21—— 


73. b. 74. a. Paſch. 13 Jac. B. R in Magdalen College's caſe, 3 


cites 17 E. 3. 59. b. to be a work 


of piety and 
charity to provide an habitation for them who had none before, and were of profeſſion of reli- 


gion, yet it was obſerved, that it was contrary to the rule of u facias malum ut inde fiat binumy 


and allo that this charter was adjudged to be repealed Y the common law. 11 Rep. 74. & 


2. In afſiſe againſi the biſhop of E,. the ſeiſin and the diſſeifin 
was found, and that Alice purchaſed the land in fee, and took to 
Baron F. who was willein of the biſhop, and had iſſue A. and died, 
and A. entered, and had iſſue B. and died, and B. entered, and 
had iſſue C. and died, and S. entered, upon whom the biſhop enter- 
ed as in the land of his villein, viz. upon the third deſcent; and 
by ſome, becauſe it has continued by three deſcents, and was 
puPchaſed by a frank-feme, and not by the villein ; %s is 10 
colluſian, but the entry of the biſhop good, and the lord cannot 


enter for the mortmain ; quzre; for adjornatur. Br. Mort- 
main, pl. 5 cites 41 E. 3. 21. — gut 41 Aſſ. 4, Judgment 


was given 


or the Biſhop. Ibid. 


(B. 4) Prohibited. In what Caſes. To whom. 


I. Oia emptores terrarum c. 18 E. 1 cap. 3. enacts that by A dipenſr- 


: ; „tion within 
the ſales or purchaſes of lands or tenements, or any parcel ut 
Rr2 of may be 
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made by the f them ¶toithin the ſaid ſtatute] ſuch lands or tenements ſhall in i 
[ 437 ] vie come into mortmain, either in part or in whole, neither by pz. 
Kiog and licy or by craft contrary to the ſiatute [) E. 1.] thereupon of late, 
all the lo ds | 
immediate aud mediate. And the licence of the lords immediate and mediate in this caſe ſhall 
enure to two intents, viz. Is a diſpenſation bath of the flatute of quia emptcres teirarum, and of the 
Batures of mortinain, becaute their deeds ſhall be taken moſt ſtrongly againſt themſelves. But it 
is a ſaſe and good pol.cy in the King's licence to have a on 9bfante alfs of the fatutes of mortman, 
and not only a non obſtante of the ſtatute of quia emptores terrarum. Co. Litt. 98. b. 99. a. 


Otherwiſe 2, He who aliens in mortmain ought to leave ſufficient in bis 
* 1 hands to paſs in juries Br. Ad quod Damnum, pl. 1. cites 
mage to the F. N. B 

country. F. . I. Do 221, 

N. E. 222. (B). 


Ard inthe 3. So where a prieſt or feme aliens in mortmain. Ibid, 
vrt of ad | 

10d damnum ſhall be this clauſe. viz. Et qued iidem &c. in afſifis, juratis & aliis recognition 
bus quibutcunque poni pottinte, By which it appears, that they ought to have ſullictent lands be- 
ndes to deſce nd to then heirs, F. N. B. 222. (B). 


4. A ine of lands to be amortis'd to St. John's college in 
Oxon by Sir Thomas White was refuſed to be ing roſſed, pro 
defectu brevis inde dire? judiciaris de Banco to pals ſuch fine. 
D. 188. pl. 9. Mich. 2 & 3 Eliz.—cites likewiſe Cardinal 
J/*l/jey's caſe, as to Chriſt-Church college's and alſo Yucen'; 
college's cale in Cambridge, where ſuch a tine was rejected for 
the lame reaſon. | 


(C) Forfeiture; and to whom, 


I HERE a-rent-charge is granted in mortmain, the 

King ſhall have it, but no other Lord; for there 

is no tenure of it; and ſo ſee that the King ſhall have it, and 

yet the ſtatute ſays, that the chief lord thall immediately 
enter. Br. Mortmain, pl. 12. cites 21 E. 3. 5. 

2. In aſſiſe, if tenant in tail aliens in mortmain, and dies, his 
heir ſhall net be barred; quod nota, per Gaſcoine ; for the ſta- 
tute of Weſt. 2. de donis conditionalibus, is after the ſtatute 
of mortmain; for the ſtatute of mortmain is anno 7 E. 1. 
and the ſtatute of Weſt. 2. de donis &c. is anno 13 E. 1. 
Br. Mortmain, pl. 10. cites 8 H. 4. 9. 0 


: (C. 2.) Entry for Forfeiture. In what Caſes. 


1. I N Aſſiſe, where the Xing licenced the prioreſs of Kil- 
borne to purchaſe land to her ſucceſſors notwithſtanding 

the flatute of mortmain; there, if /he purchaſes land which the 
holds of two, where ſeveral meſne lords are meſne between the tenant 


and the King, and the lords neglett their title of entry, * the 
00 n 
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Xing by this has no new title to enter, but is excluded by Vis 
licence; quod nota. Br. mortmain, pl. 22. cites 43 Aff 19. | 

2. In quare impedit, per Norton, if tenant, who has ns right Ani hence 
in the land, by licence of the King and chief lord gives the land to | follows 


a5 it ſeems, 


mortmain, if the abbot gets a releaſe or confirmation from him who at if A 


has right, the King cannot enter; for this releaſe is extingurſh= ſ*iſr gives 


aun man 


ment of right, and the abbot 15 in by the firſt feoffeor. Br. Mort- — 
main, pl. 18. cites 11 H. 4. 88. the King, 

; and the chief 
lord, and the diſſcifee releaſes to the abbot all his right, the chief lord or the King cannot enter; for 
this does nat countervatl entry and feoſſ ment. Ibid.——S. P. For the tenant is in by the firſt feoffer 
by licence»; for releaſe to him who is in by title goes by entinguiſhment of right, ot 88 ] 
Morimain, pl. 38. cites S. C. But where the abbit is diſſeiſed, and the Ring er chief 4 
land releaſes or confirms to him, and after the diſſciſee releaſes to the abbet all his right, it ſeems the 
Kg or chick lord may enter; for tis countervails entry and feofjment, and then it is a new mort. 
main; quæte inde, Br. Mortmain, pl. 18. cites S. C. 


3. If he in remainder aliens in mortmain the lord may So ate all 


enter; per Littleton. Br. prerogative, pl. 25. cites 15 * en 
H. 4 11 be 15 E. 4. 
and this 


point is there at fol. 13. as 


4. No charter of the King will bar the entry of the next im- 
mediate lord which is given by the ſtatute for an alienation in 
mortmain to a corporation ; and this ſeems always to have 
been agreed, becauſe it is a ſettled rule, that the King can- 
not prejudice the intereſt of the party. 2 Hawk. Pl. C. 390. 


cap. 37. S. 29, 


See (A2) 
pl. 2. and in 
the notes 


I. A Seigniory is granted to a man in tail, the remainder t9 B. there. 

in tail; the tenant aliens in Mortmain, the fir/t tenant in 3. * 
tail does not enter within the year, by which the next lord enters; and Dones 
the tenant in tail dies without iſſue ; he in remainder enters within &c. pl. 13, 
the half year ; the lord re-ouſts him, and he brings aſſiſe and is des 3: C. 
barred, becauſe the tenant in tail and he in remainder had 
only one ſeigniory, and are but one lord, and both fhall have 
but one year by the ſtatute, and therefore the laches of the 
tenant in tail ſhall prejudice him in remainder ; and the law 
ſcems to be the ſame of the iſſue in tail. Br. Mortmain, 
pl. 17. cites 39 E. 3. 38. 

2, If there be tenant for life remainder over of a ſeigniory, g p. .. 
and the tenant of the land aliens in mortmain, they both ſhall Kate Cong. 
have but one entry, viz. but one year and day to enter Br. . 15% 
Done &c. pl. 6. cites 40 E 3. 9. od Bee 
Mutmain, pl. 8. cites 50 E. 3. 21. 22. For they are but one and the ſame eſtate; quod nat 
arguendo. 


(C. 3) Entry for Forfeiture, at ht Time. 


3. Deſcent within a year after alienation in mortmain does not Br. quere 
Imp. pl. 40. 


take away the entry within the year; for it is bu? title of entry cs. C. 


and and 18 E. 3 


Rr 3 
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121. —8. P. and not right of entry; for upon right of entry he may have ag 
Br. No. action. Br. Entre Cong. pl. 13. cites 47 E. 3. 11. 


nia, pl. 6. 


cites 47 E. z. te, 11. but centra of him to has a right of entry and may have action. And 
wheic a min afar an adr ue in myrtmain, and the alience 967 eſents dit erſe times, vet the King or 
ot ber © next lord may pretent at the next avoidance f it be vr f * ar ; becauſe lee #5 1 right 
to have writ of niche, Ju iy a title vu. ht may be taken any time within tue year; quod nota. Ibid, 
FS. P. tho' the church be full by fix months before his quære im ers brought, fo that he 
brines it u din the 8 quod nota, Br. Mortmain, pl. I 3. cites 21 E. 3 3. 27.—— .. 


Queirre Im edit, pl. 70. cites S. C. 


4. Where a /cafe is made for life, the remainder aver in fee, 
there if He in remainder aliens in morimain, the lord ſhall have 
a Year to enter; but it ſeems that he cannsi enter tl aft: the 
death of the tenant for life, but he may claim it before as it ſeems, 
br, Jortmain, pl. 14. cites 15 E. 4. 13. 

Ihe vear to enter for mortmain ſhall be accounted the 

. t dan after the alienation, and where the King dies one 
n ard another King is made the ſame day, this day ſhall 
by he day of the old King; quod qurre ; ; for otherwiſe it 1; 

computed 1 E. 6. and if he miſtake his day this ſhall be at 
his peril in mortmain ; but it was faid that it was not greatly 

argued by the Court nor adjudged, Br. Jours. pl. 49 cites j 
H. 3 

6. Lerd and tenant, the tenant le aſes for life to J. S. the re. 
ma: nder to an abbhet and his Je cefſor, the lord need not make claim 


'l the fe nant for life be dead for if he will wave the rematn- 
4 r, it is not mortmain. Br. Moxtmain, pl. 37. cites Iich. 


25 H. 8. 


14891 — Licences to alien in Mortmain, granted hw, 
| and to whom. 


1. (ODS LED. of pardon of mortmain, or the licence of 

 mortmain, ought to.accord in quantity of land, vill or value; 
for it variance be, and it be preſented for the King, the 
King's terjcant ſhall maintain the prefentment, and the King 
ſhall lave a new fine, if it vaties in quantity and in value; 
your nota. Br, Variance, pl. 95. cites 22 Aff. 26. 

1 he King and all the meſre lords may licence the tenanyyts 

Fs in frak 2 mgigu, and reſerve a tenvre at this da ay; for tlie 
Statute of quia emptores &c. was made only 1 n advantage of lords, 
and theretore they may diſpenſe with it; per Fitzh, Pure, 
Br. Licences, pl. 21. citcs 40 E. 3 27. 

3. It the King grants to a corporation to purchaſe land the 
ſtatute of mortmain notwithſtanding, this is good againlt the 
King, tho' there are ſeveral meſnes between tlic tenant and the 
REY g. br, Patents, pl. 40, cites 43 Afl. 19. 

The King and the meſne lords may give licence to the te- 

_—_ to alien in mortmain; for the fatute was made in advan« 
tage of the orgs, and they may diſpenſe with it. Br. Mort 
aim, pl, 49. Citcs F. N. B. 211, per Fitzh. J. 1 

: 5. Ihe 
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v. The uſage at this day is to have clanſe in his licence, 
when he aliens i in mortmain, that he may e alien without fuins 
any writ of ad quod damnum, viz. without any writ of ad qu ;d 
dumnum or any other writs or mandates thercupon to be had, 
made, or proſecuted Sc. Br. Ad quod Damnum, pl. 1. Cites 
F. N. B. 222. ; 

6. And one and the fame writ of ad quod damnum hall ſerve —- 
for ſeveral purchaſes. Ibid. . Pb. 


7. Aud licence of one King Dall ferve to alien in the time of Br. Licen- 


anther King for mortmain, Ibid. ces, pl. 22. 
cites 5, C.— 


Wats. Comp. Incumb. 8vo. 695. 


7 


* 


ai N. B. 223. (G) 8. P.— Co. Litt. 52. b. at the end. 
38 
9 * 


8. There needeth not any no9n-o//ante by the King of the 
fratutes of mortmain ; for the King ſhall not be intended to be 
miſconuſant of the jaw; and when he licenſed expreſſly to alien 
to an abbot &c. which 1 is in mortmain, he needs not make any 
non-obſtante of the ſtatute of mortmain ; for it is apparent to 
be granted in mortmain, and the King is the head of the law, 


| and therefore præſumitur Rex habere omnia juria in ferinio 


pectoris ſui for the maintenance of his grant to be good ac- 
cording to the law. Co. Litt. 99. a. 


(D. 2) Licence, or Ad quod Damnum. Neceſſary 
in what Cafes. 


1. IF a Man ſue to the King for a licence to give an adrow- 
fon to two chaplains, and to their fſucceflors to hold 
to their proper uſe, and that they may hold the fame to 
them and their ſucceſſors appropriate for cver to ſay divine 
ſervice &c. he ſhall have a writ of ad qucd damnum to Inquire 
what damage ſuch grant would be ta the King or others, and that 
writ appeareth in the regiſter. F. N. B. 223. (o) 
2. The writ of ad quod damnum lieth where a nan will give lauds, 
or tenements in mortmain, as to a religious houſe, or to a body 
politic in fee-ſimple, then he t "fox to have the King's li- 


cence, and the licence of the chief” lords to make ſuch gift or 


Frant, and before ſuch licence be granted; and the courſe is [ 490 ] 
to ſue unto the King to have a licence to ſue that writ out of 
the chancery directed unto the eſcheator to inquire what da- 
mage it would be to the King, or unto other perſons, if the 
King do grant ſuch licence, and upon the return of that writ 
certitied in the chancery, the King ought to give leave that 
he may alien or give in mortmain ; and that quifition ought 
to be certified into the chancery under the ſeals of efcheator and 
of the jurors, by whom the inquiſition was found, F. N. B. 


221. (0) 
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3. If the King will give licence to one to grant à rent unto 
an abbot and his fucceſſors, vet he ouglit for to ſue forth a writ 
of ad quod dammum, it he have not theſe words in the patent, 
viz. and this without any writ of ad quod damnum &c, 
F. N. B 223. (B) | 

S. p fence. 4 Andita man will exchange lands, tenements, or rents 


TJ 1 7 


tl  ANOMET aue, er body corporate, upon the licence granted 
x ht to tus forth a writ of ad quod damnum. F. N. B. 
ba 22 — 

8 mſelves, nor to others without licence, Pr. Licences, pl. 23. cites F. N. B. 
DS S& it i: be to exchange land fer rent, F. N. B. 224.4D) 

Purithere- F. If an about holgeth of another man ly a certain rent- ſerv ice, 


leaſes the the lord cannst ves unto the abbot that rent without the 
rent, 8 


. eines King's licence; and if he do, it is mortmain and the King 
the ſervices, {hall have the rent. F. N, B. 223. (I) 


c inhere | 
eaſes rs get of him ip franzalmeiors, it is not mortmain. F. N. B. 224. (1) in the notes there 
3. 5. 21 E. 3. 15. Querr, 10 E. 3. Mortm, 17. 1 Bro. Mortm. 31. For 


the former ſervices are extinct, and nothing is reterred but that he holds of him and fo he did be- 
fore. Co. List. 99. a. And th it leems witkout other licence. Wals. Comp. Incumb. $v0. 
© 


6. And if a man do purchaſe a licence to feund a houſe with, 
lands, or to make a prebendary, and to give lands to the ſame &c, 
he ought to have a writ of ad quod damnum upon the ſame, 


wt 


F. N. B. 224. (E) 
7. If a man deviſe; lands or rents to his executors and to their 
heirs, to difpefe according to his will, and after he makes his 
wilt, that they give the ſame in mortmain; they ought to 
have the King's licence, and a writ of ad quod damnum upon 
the ſame as appears by the regiſter, F. N. B. 224. (F) 
2 uthe 8. If a man will give lands unto the King in fee, unto the 
ee intent that the King /hall give them to a religious houſe, yet a 
inmrimain, Writ of ad quod damnum ſhall be directed to the eſcheator to 
it other. inquire what damage that ſhall be to the King, or others, if 
pie chen the King ſhould accept thereof, and give the ſame to the reli- 
„in to the 10US houſe, F. N. B. 226. A 
4 o 
#bb:t &c. in 
fee, yet a writ of ad quod damnum ſhall be awarded, to inquire to whoſe damage it ſhall be &c, 
F. N. E. 226. (E — And ſo if an abbot purchaſeth lands without licence, and afterwards the 
King will pardon him for the purchaſe, and grant that he may kctain and kee 
i quod daranum Mall iſſue to Inquire & c. F. N. B. 226. (B, 


(D. 3) Writ of Ad quod Damnum, How the 
| Writ ſhall be. 


It appeareth . IN the writ of ad quod damnum, the ſubſtance of the licence 


tte ſeve- De a N ö 
—— to alien in mortmain caught 1 be expreſſed, F. N. B. 
writs of ad 223. (D) 
uod dam- 5 


am Eh are in the regiſter, that the writ engt to be made according ty the 'ettgrs patent of 8 ; 
* n 4 a pecay 


p the lands, yet &, 


70 


# 


Mortmain. Yortuary, 1490 


becauſe it ovoht to rehearſe the effect of the letters patent therein; and therefore the forms of the 
writ of ad quod damuum do vary as the letters patent themſelves do vary. F. N. B. 224. (C) 


2. In the writ of ad quod damnum for exchange of lands, 
both the /ands which are given and the lands which are 
zaken in exchange ought to be mentioned, F. N. B. 223.(E) 


(E) Pleadings. [ 491 ] 
I. THE plaintiff in replevin ſhall not be ſuffered to diſclaim 


againſt abbot, or other religious, nor againſt their bai- 
liff, by rea/on of mortmain; per Aſcough J. quod non contra- 
dicitur. Br. mortmain, pl. 2. cites 28 H. 6. 10. 
2. If a man pleads entry for alienation in mortmain, he 2 
ought to Hero that he entered within the year. Br. Pleadings, nan 
pl. 69. cites 3 H. 7.2. Hall be 


Sion certainly, fo that it may appear if he entered within the year after 'the alienation according 


to the ſtatute, Br, Mortmain, pl. 26, cites 7 H. 2. 5.-— Br. Jours. pl. 49. cites 8. C. Br, 
Pleadings, pl. 80. cies S. C. 


[Sce more of Mortmain in General at Charitable Uſes, and 
other proper Titles. ] 


* Mortuarp. : 28 


ſaid, that 
the Ang 
hath a mor- 
tuar after 
the Ls of 


| every arch 
: , bilhnp and 
(A) Mortuary. ' The efficient Cauſe, 7 4 "ra 
it is, tl 
{ 1. fT Hs is due de jure to the parſon in recompence of his * 


er ſonal tithes and offerings not duly paid in the life of the deceaily 
ath Gx 


„ toner. Linwood fo. 12, Conſtitutiones Simonis Langham — 


cap. de Conſuetudine. ] (to uſe the 
| words of the 


records) 1. Optimum equum five palfridom ipfius epiſcopi eum ſella & freno. 2. Unam chlamys 
dem five clocam cum capella. 3. Unum ciphum cum coopertorio. 4. Unum pelvem cum lava- 
torio five aquar'. 5. Unum annulum aureum. 6. Necnon mutam canum, quæ (faith the record) 
24 dominum regem ratione prerogative ſux ſpectant, & pertinent. And there is a ſpecial writ 
that ifſueth out of the Exchequer after the deceaſe of the biſhop for anſwering of the fame; and 
in the records this is called, Multa Epiſcopi, or Multura Epiſcopi, derived a mulcta, for that it was 
a fine, or final ſatisfaction given to the King, that they might have power to make their laſt 
wills and teſtaments, and to have the probate of other mens teſtaments, and the granting of ad- 
miniſtrations; ſo as this duty which the King hath after the death of archbithops and biſhops, 
15 not any mortuary, 2 Inſt, 491. Mortuarium hath been ſometimes uſed in a civil as well 
eccleſiaſtical ſenſe, being payable to the lord of the fee; debentor domino manerii de Wrech- 
wike nominibus herioui & moctuarit duæ vacc pret. 12 fol, Jac, Law, Diet. Verbo Mortuarium 


cues Paroch, Antiq. 470, 
2 f | ? + Spelm. 
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+ Spelm. Gl-f. verbo Mortvartum. Lord Coke ſays, it is a pift left by @ man at his deatł 
for recompence &c. 2 Iuſt. 441. 


N e 2. Mr Selden tells us, that the u/age anciently was to brins 
10. «a ont * * . - * 0 Cz 
dis the mortuary along with the corps when it came to be buried, 
KC and to offer it to the church as a ſatisfaction for the ſuppoſed 


negligence and omiſſion the defunct had been guilty of in not 
paying his pertonal tythes, and from thence it was called a 
corſe-preſent. Wats. Comp. Incumb. &vo. 1053. cap. 53. 
cites delden Hiſt. of T'ythes 287. 


(A. 2) Statutes. 
There is no 1. 13 Ed. ENAC TS that a prohibition all not Jie for wortu⸗ 


mortuary St. 4. aries in pla | t28 wh; 3 
ave by law, I places where mortuaries uſed to be þ 

but n/y by | 
am, Which is proved by the words of this act, viz. Ubi mortuarium dati conſuevit. 2 Inſt. 491. 


[ 492 ] 2.21 H. 8. cap 6. S. 2. Enacts that 1 /piritual perſon, his 
. bailiff or leſſee, all take or demand more for a mortuary than as 
io 1s hereafter expreſſed, nor ſhall convent any perſon before any ec— 


cumb. vo. 


149 cap. Cleſiaſiical judge for the recovery of more for the ſame than is here- 
$3- lays, after declared, in pain to forfeit ſo much as he takes or demands 


his | . a N 
— ods to More, and likewiſe 408. to the party grieved, to be recovered by 


the preju- Gcli of debt, wherein no efſoign &c. ſhall be allowed. 

dice, rathcr | c 

than to the advantage of the church, and at a time when divers other laws were made for leſſon- 
ing the power and intereft of the clergy to the great abatement of that reverence which ; cople 
had to the clergy and ceaſures of the church—To the prejudice rather than the benefit of the 
clergy. Ibid. 1050. cap. 53. Before this ſtatute was made, if a doubt aroſe whether there 
was a cuſtom in a place to have ſuch things for a mortuary, this was merely triable in the Spiri- 
tual Courts by the ſtatute of articu!? cert, which ſays that where a ſuit i; ſor a mortuary, prohibi- 
tion fhall nat be granted, Watſ. Comp. Incumb. $vo. 1050 This act does not take away the 
Juritdi&ion of the Spiritual Court, unleſs it be ſuggeſted that the mettuary was of lets value, 
2 Keb. 867. Wood v. Jetterics. 

A prohibition was moved for, becauſe a vicar ſued in the Spiritual Cæurt for a mortuary upon 2 
fageeſtian that it nwns not due to the vicar but ts the imprepriatir, and that this ſtatute of H. 8. takes 
away all mortuaries onleſs where cuſtom allows them, becauſe cuſtom ſhall be tried by the com- 
mon law and nat in the Spiritual Court; but the Court would not grant prohibition; for they 
faid, that the Spiritual Curt fhall hald plea of mortuaries natiuitiſlanding this flatute; becauſe the 
ſtatute only takes away ſuch as were due by cuſtom; and here it is admitted that it was due by 
euſ'om, but differ as ts the perſon to whom it All be paid, Sid. 263. Trin. 17 Car. 2. B. R. Marke 
v. Gilbert. A prohibition was moved fur on denial of any cuſtom for a mortuary and ſuggeſtion 
that ſuck plea was refuſed: and it was granted niſi. 2 Keb. 835. Mich. 23 Car. 2. B. R. 
But it being afterwards infified that the ſettling the ſem of money to be paid for a mortuary by 
this fiatu'e docs not take away the juriſdiction of the Spiritual Court, the ſame was agreed to, 
per Cur. unleſe it be ſuggeſted that the mortuary was of leſs value, and the plea diſallnwed. The rule 
was diſcharged niſi. 2 Keb. 267 Hill. 23 & 24 Car. 2. Wood v. ſetteric:. Where the 
Ike ſoggeſiion was of there being no cuſtom to pay a mortuary in the pariſh, the Court was for 
granting the prohibitioa (it being a doubtful point) to have it ſettled, aud that the being of ct 
ſeem d ts be a malle ingredient in the caſe; and this ſta ute provides that they thall demand no 
more than they had by cultom, which tho" it be refiriftive of their juriſdiftion, yet ſhews thrac 
they have juriſdiction of morivarics. But the other fide offering affidatitt of wiinterrupted prſeſe 
Hen, Holt Ch. J. ſaid, that might be ſom-thing ; for tho” there was a £554 ſupneſiion made, yt, if 
it appeared to them to be mwr Iy for delay, they would not grant 4 prohibition, and that that was 
the reaſon of requiring attidavits of the truth * ſoggeſtion. 12 Mod. 326. Mich. 11. W. 3. 
Oldham v. Rightſon. The plaintiff died beſore auy Uial had. Luitw. 1066. Palch. 13. 
W. 3. S. C. by name of Jjokuſon v. Wrighiſon. 

S. 3. None 


4 


1 


{+ 


Mortuarp. 492 


S. 3. None ſhall take or demand for a mortuary any thing at all Tr was ſug- 


where (by the cuſtom ) they have not been uſually paid. . 
£ this ſta- 


tute no mortuary ſhall be paid but in ſuch places where it ought to be paid before the making the 
ſtatute, yet he was drawn into the Spririzzal Court 5; and a prohibition was granted. Cro. E.15t. 
Mech. 31 & 32 Elz. B. R. White's Caſe, Aud it was ſaid to have been fo adjudged in 


16 El:z, 


S. 4. Nor upon the death of a woaman covert, a child, a perſon 
not keeping houſe, a wayfaring man, one not reſiding in the place 
where he happens to die, nor where the goods of the dead perſon. 

{debts deducted) amount not to the value of 10 marks; nor above 
the ſum of 3s. 4d. when they exceed not gol. nor above bs, 8d. 
when they exceed 3ol. but not 40l. nor above 108. when they amount 
to 401. or above; and if the perſon die in a place where he or fhe 
dwelleth nt, their mortuary ſhall be paid in the place where they 
had their moft abode. 

F. 5. This aft ſhall not abridge ſpiritual perſons to receive le- 
gacies bequeathed unto them or to the high altar. 

S. 6. No mortuartes ſhall be paid in I ales, Calais or Berwick, 
or in any of their marches, fave only in I ales and the marches 
thereof where they have been accuſtomed to be paid; and ſuch as are 
there paid ſhall be regulated according ta the order preſcribed by 

this att, 

S. 7. The biſh»p of Bangor, Landaff, St. David's and St. *Thebiſhop 
Aſaph, and the * arch-deacon. of Cheſter ſhall take mortuaries of of Cheſter 
the prieſts within their quriſdiction as hath been accuſtomed, not- — 
withſlanding this att, Court before 


the com- 
miſſiry for a mortuary after the death of J. S. a prieft of the ſaid dioceſs, ſurmiſiug a cuſtam to have 
te beſt har ſe ar mare, ſaddle, bridle, ſpurs, belt gown or claud, beſt hat, belt upper garment under his 
gown, his tet, his beſt „guet or ring, as to the bithop de debito confuet. fore ſupponitur- 
Whereupon a prohibition was moved tor by reaſon of this flatute, and averr'd that there [ ] 
is n ſuch cu, there, ant that ſh: had paid a mortuary to the parſan of C. Jones and Whit- 493 
lock J. held that a prohibition ought not to be granted, it being a ſuit for a mortuary, and they 
conceived that by this proviſo mortoaries ſhould be paid in the archdeacoary of Cheſter as before 
accuſtomed, and fo out of the ſtatute, and the cuſtom for payment of mortuaries is triable in 
court chritiian. But Richardſon and Croke J. held that no conſultation ought to be granted g 
for the ſurmiſe in the proh bition is good, viz. That there is no ſuch cultim to have ſuch goods 
for mortuaries as ſurmiſed, and that it may well be tried at common law; for now this ſtatute ap- 


points what ſhall be paid for mortuaries, and that in the ſaid places in Wales and archdeaconry of 


Cheſter, ſuch mortuaries ſhall be paid as have been accutomed, which is iſſuable and triable at 


common law, eſpecially as this caſe is, where the plaintiff ſurmiſeth that ihe paid a mortuary to 


the parſon of C. in which pariſh the faid prieft inhabited; and that there is no ſuch cuſtom 
that the ſhould pay it to the archdeacon, The defendaut was ordered 10 plead or demur, and then 
the Court would give judgment upon the record before them. Cro. C. 237. Mich. 7 Car. B. Ro 


Hinde v. Biſhop of Cheſter. a 


Leſs mortuaries already ſettled by cuſtom hall nat be tacreaſed 
ly this aft; and there aljo perſons exempted by this att ſhall not 
hereafter be chargeable, 

3. 12 Ann. Stat. 2. cap. 6. Aboliſhes all cuſtoms of paying 
mortuaries upon the death of any clergyman within the * of 
Bangor, Landaff, St. David's and St. Aſaph, and enats that no 
mortudry or corfe-preſent or ſum of money in lien or name thereof 
Jhall be payable ta any biſhap of the ſaid dinceſs or other perſon 
claiming under them, and gives recompence tq the biſhops of thoſe 
fees in {jeu thereof. 

(B) In 
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1 (B) In what Caſes it ought to be paid. 

Spelm.G'f, [1. IF be who dies has three animals a mortuary ought to be 

Verbo Mor- paid, Linwood 7. Conſtitutiones de Simon Langham, 

ann cap. de Conſuctudine & Linwood. fol. 110. Conſtitutiones de 
Robert Winchellce. ] 

Selm Glof., [a. But if he who dies has but 2 animals, no mortuary ſhall 


4 oo be paid as is ordained by the conſtitutions of Simon Langham, 
cap, de Conſuetudine in Linwood, fol. 7.] = 
See (A. l 
Bk = (C) Vhs ought to pay it. 
Fs IF a feme covert dies, no mortuary ſhall be paid. Linwood, 
fo. 7. This was ordained by the conſtitution of Simon 
Langham, cap. de Conſuetudine. ] Ds 
|2. But if a feme ſurvives her baron and lives in the houſe 
by one year only, with the government of a family, and after 
dies, the ſhall pay a mortuary. Linwood. fo. 7. I his was or- 
gained by the conſtitution of Simon Langham. ] 
See (A. 2) (d) 7 rehm it ſhall be paid. 
pl. 2. 5. 7. & : 
N 3 | | 
(1.JT ought to be paid to the par/on of the pariſh where the par- 
ty who is deceaſed received the ſacraments during his life, 
This appears in Linwood. fo, 7. by the conſtitution of Simon 
Langham, and by the conſtitution of Robert Winchelſce. 
Linwood. fo. 110 ] 
f 494 ] (E) How it ought to be paid. 
Ste (Az) 


_—_— IF he who dies has 3 animals, the lord ought to have the 
Spelm. Gloff beſt for a heriot, and the parſon the 2d beſt for a mortuary. 
Vibe Mor- Linwood. fo 7. Conſtitution of Simon Langham, cap. de 
warm Conſuetudine. Linwood. fo. 110. Conſtitution. ] 


- (F) Remedy at Common Law, and how. 


* ns. ; 
I. II. has been held that ſuch a right was veſted in the parſon 
to have the 2d beſt beaſt for a mortuary (where by cuſtom 
it was due) that he might eie it wherever he could find it. 
Wat!. Comp. Incumb. Evo. 1053. cap. 53. cites 7 H. 6, 20, 
ib H. 7.5. 
2 Itis faid by ſome, that ſince the ſtatute of 21 H. 8. cap. 6. 
by which mortuarics are reduced to a ceitainty to be paid in 
money, 
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money, that an aden of debt will lie upon the ſaid ſlatute in 
the Courts of Common Law for recovery of the ſum due for 
a mortuary, tho” before that ſtatute mortuaries were only re- 
coverable in the Spiritual Courts; for tho' the ſtatute may be 
only in the negative, yet it implies an affirmative that thoſe 
rates ſet down in the ſtatute may be taken where by cuſtom 
mortuaries are due, fo that the ſtatute has made it a duty fix'd 
in the party, and then by conſequence the law will give a pro- 

er remedy for the recovery of it. Watſ. Comp. Incumb. 
* 1053. cap. 53. cites Parſon's Counſellor 359. But ſays 
as he has never heard of any ſuch action of debt brought, ſo 
he very much doubts whether ſuch action is maintainable, and 
rather thinks it is not, but that it ſtill remains as a matter 
ſuable only in the Spiritual Court, and refers to 5 Rep. de 
Jure Regis Eccleſiaſtico. 40. 

3. The Court was doubtful, whether a prohibition would 3 Med. 208. 
lie for a mortuary, and therefore for ſettling this point they == 
adviſed the 3 to accept of a declaration upon the pro- Proud v. 
hibition, and thereupon to demur that the matter might be 3 


ſolemly debated. Carth. 97. Mich. 1 W. & M. B. R. Broad 
v. Piper. | 


There is no 
colour for a 
prohibition 


fince you have not pleaded a cuſtom; for a mortuary is a thing within their juriſdiction, and if 
there were any room for a prohibition, it would be for want of a cuſtom; and then that ought 
to have been piraded: and he compared it with a modus decimandi, for which there is no remedy 
but in the Spiritual Court; and the cafe in Cro. Car. Lind v. Biſhop of Chefler, is not like this; 
for the ſtatute excepts a mortuary, and a mortuary is a meer eccleſtaſtical right, for which there is 
no remedy but in the Spiritual Court; and rule tor prohibition was diſcharged. 12 Mod, 416. 


Mich. 12 W. 3. Johnſon v. Ay ſon. 


[For more of Mortuary in General, ſee Motion (D) pl. 1. 
and other proper Titles, ] 


* , 

A motion 
is a prayer 
or requeſt 
ore tenus of 
the party 
to the Court, 


(A) Motion in Court. What may be done fon either in 
perſon or by 


Motion &Cc. counſel. P. 
R. C. 24%» 


1. ONE ought net to move the Court for a rule for a thing to For the 


be done which may by the common rules of practice of con is not 
to be trou- 


this Court be done without moving the Court for it; much lets bled ds 
ought elent duc to 


the chage ought the Court to be moved for the doing of that which ig 
—_— agalnſt the common ru! les and practice of the Court. 2 L. P. R. 


of motons 20g. cites 24 Car, B 31K 


not to be 
granted, and the former ſort of theſe kinds of motions do favour of ignorance, and the latter 
of too much preſumpt on; the farmer are to put the Court to necdleſs trouble, and the latter are 


moved 2ga:nft the honour of the Court. 2 L. P. R. 209. 


2. The Court was moved for an arterney of the Common 
Pleas that was ſued in this Court 79 allow his writ of privilege. 
But Roll Chief Juſtice bid him plead his privilege, tor we cans 
not allow it upon a motion and his thewing of his writ of pri- 
vilege. Sti. 373. Trin. 1653. B. R. Anon. 

3. It was faid by Roll Ch; J. If there be a judgment agarn/? 
3. and one of them is taken in execution and be atterwards 
fet at large by the plaintiff's conſent, if either of the other 
two be afterwards taken in execution upon the ſame judg- 
ment he may have an audita querela, but he cannot be relicved 
upon a motion in Court, though grounded upon an affidavit. 
Sti. 387. Mich. 1653. B. R. Price v. Goodrick, 

4. The Court was informed that in an action of accompt 
brought there was a verdict, that the defendant ſhould ac- 
compt 2 re auditors, and that auditors were athgned, and the 
parties were now before the auditors, and thereupon it was 
moved upon the defendant's part, that this Court would 
grant him time to accompt, for the reaſons alleged. But 
Wild anſwered, that it was not proper to move here; for the 
auditors are Now Judges of the matter, and may give time if 
they ſee cauſe. To which Glyn Ch. J. agreed, and faid / 
auditors are judges by the flatute, and thereapon move before 
them, and trouble not us with it. Sti. 464. Mich 1655. 
B. R. . . v. Le Gay. 

5. A flatute loſt is not to be certify'd or - help'd on motion, 
but bill muſt be exhibited againſt all that are concerned in 
the land; per Lord Keeper. Chan. Caſes 270. Mich. 27 Car. 
2. Anon. 

6. Where franchiſes have been once allowed on plea, and 
are on record in Court, there they may be allowed upon mo- 
tion ever afterwards, but where they have not been allowed, 
it is otherwiſe, Per Cur. 2 Salk. 450. Hill. 9 W. 3. B. R. 
Hinton v. Hern. 

7. The merits sf a cauſe ſhall not be tried on a motion for 
bail. In an action of debt upon a bond, the defendant ſays, 
it was per dureſs; that will not excuſe him from ſpecial 
bail; for the Court will not determine the merits upon ſuch 
a motion, nor put a ſlur upon the plaintiff's cauſe, which 
ought to come down fairly to trial without prejudice ; ſo if he 
ſays it was uſurious, Per Holt Ch. J. Salk, 100. Hill. 11 W. 

B. R. Anon. 

8. Where a fine is ſet for forcible entry, conviction cannot 


be quaſhed on motion, but the defendant mult bring his writ 
| of 


r 


> 


r 3 A” 


\ 
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of error; but if no fine be ſet then it may be quaſhed on mo- 
tion; per Cur. 2 Salk. 450. Paſch. 4 Ann. B. R. the Queen 
v. Layton. | | 

9. After motion in arreſt of judgment, no motion ſhall 
be for a new trial, but after motion for a new trial, one may 
move in arre/! of judgment. 2 Salk. 647, Turbervill v. Stamp. 

10. The Court cannot h9/d plea of an agreement upon a mo- 
tion. 1 Salk. 400. Mich. 10 W. 3. B. R. Anon. 

11. Scire facias recited a judgment in time of the King, which 
in truth was in the ine of the King and Qucen; and ſo no 
judgment to warrant it; and judgment was upon return of 
nihils. Per Cur.. in ſtrictneſs we ought to put them to audita 
guerela, but we generally relieve them upon motion; and the 
judgment on the ſci. fa. was ſet aſide, and ordered that the 
money levied by a fi. fa. thereupon thould be refunded. 12 
Mod, 351. Paſch. 12 W. 3... . . . v. Watts. 

12. If any thing be moved to the Court en @ record, but 
the record upon which the motion is made be nt in Court 
when the motion is made, the Court will make us rule upon 


ſuch a motion. 2 L. P. R. 208. cites Hill. 22 Car. B. R. 


matter of the record, upon which the motion 15 grounded, be ſo as is ſuggeſted by the counſel, and 
will not reſt upon ſuggeſtions made at the bar; for the Court judge's not upon allegata only, bug 


vpon allegata & probata. 2 L. P. R. 209. 


13. One ought not to move the Court for a thing againſt 
which they have delivered their opinions. Trin. 22 Car. B. R. 
But ought to reſt ſatisfied with the judgment of the Court, 
and to ſubmit thereunto. 2 L. P. R. 208. 

14. In the caſe of one Topleſs v. Rag, Hill. 1657. B. S. 
It is ſaid, that one ought not to move for /everal things in 
ene motion; and therefore upon a motion, that one in an ejett= 
ment might be made party to defend his title, and that he might 
alſo imparl to the next term; the party was admitted to be 
made a party, and ordered to move again at another time 
for an imparlance. To move two things in one motion, the 
Court calls grafting upon a motion; but ſuch motions have 
been oftentimes allowed. 2 L. P. R. 210. 

15. Every perſon who makes a ſolemn argument at the 
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For the 
Court wilf 
be ſatisfied 
by the re- 
cord, Whe- 
ther the 


bar, is allowed by the Court a motion for his argument. 2 L. 


P. R. 210. 


16. Many motions are now made touching the regular 
iſſuing forth, and execution of commiſſions, proceſs, and other 
matters of courſe, which heretofore were commonly referred 
to four of the ſix clerks not in the cauſe, who hearing the 
other two clerks concern'd in the cauſe did eafily deter- 
mine the queſtion without delay or charge to the fuit. P. R. 
C. 249. | 

Br has been ſaid, that there is ſeldom occaſion ſor more 
than one motion in a cauſe, (viz.) for an injunction for quitting 


Pelſeſſion, or ſtaying ſuits at law; other motions being for — 
mo 
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moſt part needleſs, or not tending to end but perplex the 
cauſe; and a cauſe would be ſoon ready for hearing, if it 
went on in an orderly courſe by pleadings and proofs, without 
being croſſed by frivolous motions. Wherefore the Solicitor 
ought to be very careful not to lead his client into needleſs and 
expenſive motions. P. R. C. 249. 


(B) By whom 1t may be made. 


1. THE clerk of the errors in the Common Pleas attended 
here upon a rule of this Court; whereupon a clerk of 
the Court gave notice of it to the Court, and prayed he might 
be heard. But the Court anſwered, that counſel ought to 
move, and not he. Sti. 135, Mich. 24 Car. B. R. Anon. 
L 497 ] 2. It is againſt the courſe and practice of the Court for any 
perſon to make a motion in his own cauſe. 24 May Patch. 1650. 
B. S. So ſaid in cafe of one Truſton v. Maſon, viz. For a 
counſellor to do it. 2 L. P. R. 209. 


(C) Time. At what Time a Motion may be mad: 
| | for what. 


1. Onday is a ſpecial day for motions in this Court by the 
= ancient courſe. 1 tuppoſe it is fo, becauſc the Court 
and Counſel cannot be ſo well prepared to ſpeak in ſolemn 
matters on that day, in regard of the Lord's day, which imme- 
diately precedes. Mich. 22 Car. B. R. Yet motions are made 
upon any day, as the buſineſs of the Court, or the day will permit. 
2 L. P. R. 208. ; 

2, Where a motion hath been denied, the ſame matter g. 
not to be moved again by another counſel without acquainting 
the Court thereot, and having their leave for the ſame, 2 L. 
P. R. 208. JD 1 

3. It is not uſual to move for a trial at the bar upon the laſt 
day of the term. 2 July, 1650. B. S. Nor for the ſecondary to 
make a report, nor for a — nor to vacate a judgment, 
nor ſuch like caſes or difpute, except both parties be in Court, 


and are contented with the motion, and prepared to ſpeak ins 


it; and if ſuch motions be made, the Court will make no 
rule upon them. 2 L. P. R. 210. 
Pecauſe the 4. It is againſt the rule and practice of this Court, to move 


ether panty for an attachment or any matters in law upon the laſt day of any 


1 term, except it be where the caſe is peremptory, or of neceſſity to 


makehisde- be moved then. 2 L. P. R. 210. cites Paſch, 23 Car. B. R. 
ſence by an- ä 

ſwering the motion ; and that day it a day appointed chiefly for motions, to prepare buſineſs againſt 
the ail.fet, or the term next to come, 2 L. P. R. 210. | 


5. The 


he 

it 
ut 
or 


1d 


2 


5. The three laſt days of the term, if it be an iſſualble term, 
are appointed to hear motions, and no other buſineſs but mo- 
tions and Crown- Office cauſes, except upon ſpecial occaſions; 
But if it be not an iſſuable term, then the two laſt days are only 
for the hearing of motions; for in thoſe terms there is leſs oc- 
caſion for motions, than in ifluable terms. 2 L. P. R. 210. 
cites 30 January 1650 B. S. | 
6. by Glynn Ch. J. It is not the cuſtom or the practice of For it ſeems 
C. B. for a ſerjeant at law o move for a clerk of the Court, and . 4 wy in 
afterwards for his client. 2 L. P. R. 210. cites Mich. 1655. B. S. thine, wu 


he doth 
moye without a fee for the clerk of the Court, and therefore if he ſhgp!d be ſo hea.g, bs would 


have a double motion at ene time, which no Court doth allow; but in this Court it is uſually done, 
ſo that it ſeems the counſel here are more civil to the cleiks of the Courts, than they are in the 
Common Pleas. 2 L. P. R. 210. | 


7. During the term every Thurſday is a day for ſealing and 
motions only, except it happens to be the ſecond day of the be- 
ginning, or the laſi day ſave one of the end of the term. And (5 
are Tueſdays and Saturdays. So the fir/t and laft days of the term 
are alſo ſeal days, and days of motion. P. R. C. 248. 

8. In vacation, ſeal days are only days of motion, and are 
appointed by the Lord Chancellor. Yet the morning after the 
term motions are always made at the Rolls, upon ſuppoſal (I 

eſs) that ſome may probably remain, which ſhould have 
. moved, but could not the laſt day of the term, P. R. C. 248. 

9. No motions are heard after the laſt general ſeal after term, 
till the fir/? general ſeal before the enſuing term; but things [ 498 
which require diſpatch may be petitioned for, and right will be 
done; for this Court is always open. P. R. C. 249. 

10. A plaintiff in error cannot move to quaſh his writ of error 


before error aſſigned. 12 Mod. 602. Mich. 13 W. 3. Anon, 


(D) Ruaſhed on Motion. What. See TndiA- 


ment (S. 2) 


I. 80 was in the Spiritual Court for a mortuary and a pro- 
hibition was granted, and in debating thereof, a queition 

was, whether conſultation thould be granted upon a motion with= . 
cut anſwering to the prohibition. And it was argu'd by Noy, 

that it ſhould, becauſe the ſuit being for a mortuary, there is 
nqcauſe of prohibition, and therefore conſultation ſhould be 
Af and of that opinion was Jones and Whitlock J. 
ut Richardſon and Croke J. held, that as this caſe is, no con- 
{ultation ought to be granted without anfwering to the prohi- 
bition, the plaintiff having ſhewn in her declaration upon the 
prohihition, that the defendant had ſued her after the probibi- 
tion, which is a contempt, and ought to be anſwered ; but, per- 
haps in ſome caſes where the Pn appears in it ſelf to be 
unduly granted, the defendant before appearance having commit- 
ted no contempt in prolecuting thereot, may move to have a 
Vol. XV. 38s conſultation. 
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conſultation. Cro. C. 237. Mich. 7 Car. B. R. Hinde v. the 
Biſhop of Cheſter. ; 

2. The Court was moved for a /upercedeas for the Earl Ri. 
vers, who was arreſted by a bill of Middleſex, and is in cuſto. 


dy of the Marſhal of this Court, becauſe he is a peer of the 


realm, and ought not to he arreſted. The Court anſwered, 
you mult plead your privilege it it be ſo; for we cannot take 
notice of it upon a motion. Sti. 177. Mich. 1649. B. R. Anon. 
3. Indidment for ſelling bread under the Aſſije was denied to 
be quaſh'd upon motion, becauſe oppreſſive of the poor. 11 
Mod. 242. Mich. 10 W. 3. the King v. Flint. | 
4. Indictment for a cheat denied to be quaſhed on motion, 
12 Mod. 499. Paſch. 13 W. 3. the King v. Orbeville. 


(E) Done. What muft be done, or will be required, 
in order 1 obtain what is moved for. 


S. P. that 1. IF there be divers rules of the Court made in a cauſe, and 


eee . the party intends to move upon theſe rules, he i pri- 
formed vp- duce the rule that was laſt made in the cauſe, and move ups! 


on what that, Paſch. 23 Car. B. R. Yet it is neceſſary alſo to have tit 
grounds the rules and copies of the * affidavits made in the cauſe, to ſatis 


rule was + s 
made, and the Court how the cauſe ſtands in Court, and how it hau 


| whether been proceeded in from time to time, and how the rules de- 


car HP pend upon one another; but the laſt rule is the moſt materia. 


upon the 2. | Fa . R 209. 
motion ſuf- 


nclent to induce them to ſet aſide the rule. 2 L. P. R. 209. cites 22 Feb. 1649. B. 8. 


2. One party ought not to ſurprize another by a motion !1 
Court, but he ought to move in ſuch convenient time, that ti: 
other party againſt whom the motion is made may have tim: 
to be heard, and to make his defence. And this the Cout 
will grant. 2 L. P. R. 209 cites Paſch. 23 Car. B. R. 


1999 (F) Done without Motion what. 
I. BY Roll Ch. J. a matter entered upen record cannot be alter! 


without a motion made, and the conſent of the Coureti 
obtained, tho? the attornies on both ſides conſent to it. Si 
385. Trin. 1653. B. R. Anon. 
2. If reſcous be returned, attachment ſhall go of courſe wit 
out motion; per Cur. 12 Mod. 247. Mich. 10 W. 3. Anon. 


(G) Notice. In what Caſes it muſt be given, an 
at what Time. 


1. WHEN a thing gucſtionable between the parties is to bs 


moved to the Court for ſettling thereof; he that * 
| {ev 


non. 
led to 
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tends to move it, muſt give the adverſe party * timely notice of * Every no- 
the day (as near as he can) when he will move it; Mich. 1659. 55 _ 
B. S. and upon what he intends to move, that he may be pre- giren tres 

pared to anſwer the motion at the time when he moves, for 4: at leaft 


the quicker diſpatch of buſineſs, and for the ſaving further hs 2 
charges. 2 L. P. R. 209. | _——_— 
| to be made; 


as if the motion is to be on Thurſday, the notice muſt at leaſt be on Tueſday. P. R. C. 247. 


2. Some motions are of cour/e (that is) where by a ſtanding 
rule, or the known courſe of the Court, a thing deſired is to 
be granted without hearing the other party; in theſe there 
needs no notice of the motion to the other fide, nor ought 
council to oppoſe them. P. R. C. 245, 246. 

3. There are others would be of courſe upon ſuppo/ition of 
the facts flanding ſingle; but becauſe there may probably be 
ſome other fact or circumſtance reſting in the knowledge of 
the parties, and which the Court cannot at preſent fee, which 
yet oppugns the reaſon of the motion, they are granted only 
1% &c. i/ there be not notice of the motion, or if there be, yet 
all are not abſolutely granted. P. R. C. 246. 

4. There are others act founded on ſuch general rule or uſage, 
and ſometimes beſides or againſt it, which are granted ar denied, 
as the Court ſees fit, upon the weight and reaſon of the matters, 
as it appears upon the motion, or «pon hearing of bath ſides. 
P. R. C. 246. | 

5. Some of theſe of ſmall moment and frequent are generally 
granted without notice ; if lefs frequent, and of more weight, 
then only niſi, if no notice. P. R. C. 246. 

6. Such of them as are very rare, and upon extraordinary 9c 
eaſions, will ſeldom be granted in any fort without notice. 
P. XC. 246. 

7. Before you move, affidavit muſt be made of the ſervice, 
and the manner of it, and the affidavit filed, and a copy taken 
Rs if you think you ſhall need to prove notice. P. R. 

247. | 

8. Where notice is neceſſary, every thing the party moves <* where 
for ſhould be * for the Court will not ordinarily ex- n 


tend the order beyond the notice. P R. C. 247. Court would 
F moved, 
Thatthe plaintiff might be put into poſſeſſion, and a receiver appointed; the Court would nat order that 
mthing ſhould be recei ved by the defendant in tlie mean time, though the defendant did not defend the 
the motion. P. R. C. 247. 99, notice was given of a motion 79 Saperſede an EXComunicats 
vfpiendo, becauſe the bi/lnp's ſeal was not to the fignificavit; which vpon the motion happening others 
wiſe, the council would have inſiſted, that the excommuntcation as before the laft general pardons 
but the Court would not hear them to that, till another day; becauie there was no notice given 
of the exception, which there ought to have been, though there needed none of the other, which 
any one, as Amicus Curiz, might have ſhewn had it been true. P. R. C. 247, 248. 


9. It was ſaid that if a party gives notice 3 times that he will [ 500 
move a matter, and yet does it not he ſhall ordinarily pay the 


other 10s. se: But if it he a matter of weight, and many 
88 2 counſel 
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counſel are feed, the Court will order coſts to be taxed by a 1 
maſter. P. R. C. 248. 


10. Upon motion to cHreat a recognizance, the other ſide a 
ought to have notice. 12 Mod. 494. Paſch. 13 W. 3. Anon, r 
| t 
(H) Notice. To whom it mult be given, and How. i 
1. NOTICE of a motion, muſt be given in writing /ined . 
with the name of the party, his clerk, or ſolicitor that 0 
gives it. It muſt be delivered to the other party, or his ſolicitor, 7 
(or at leaſt left one of their houſes, tho' J have heard it 1 
ſaid, that this is not ordinarily good ſervice; ) or which is more a 
vival, it muſt be delivered :o the clerk in Court, or left at hi; t 
feat in the office with his clerk or ſervant P. R. C. 246, 247, Me 
2. Notice of motion te take money out of Court, mult be to h 
the party bimſelf, except the Court upon a previous motion Þ 
have ordered ſo many days notice to the clerk in Court &c. 2 a 
may be time enough to ſend the client notice, and to have hi þ 
anſwer if he be in the Kingdom ; but hard to be found, or the b 
like, ſhall be ſufficient. P. K. C. 248. 10 
3. Where by reafon of the abſence of a counJel, who ſhould p 
have defended a motion, the Court thinks fit to put it off for tt 
that time, the former notice is often ordered to be continued; ſo 
as the matter may be moved another day upon notice to futh 1 
abſent counſel only. P. K. C. 249. _ 
[For more of Motion in general, ſee Jnviment, (S. 2) Nt ye; 


exeas Regno, and other proper Titles.] 


urder or Mänllaughter. 


_ 


(A) What is, and of the ancient Puniſhment 
thereof. 


I-AA URDER I when a man of ſound memory, and of the ag! 

of diſcretion, unlawfully killeth within any county of 
the realm any reaſonable creature in rerum natura under the 
King's peace with malice fore-thought cither expreſſed by tht 
the party, or implied by law, fo as the party wounded, or * 


' by a 


er fide 
on, 
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ſigned 
r that 
cttar, 
ird it 
more 
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xc. die of the wound, or hurt &c. within a year and a day 
after the ſame. 3 Inſt, 47. : * ok wh 
2. The Engliſh and German laws for puniſbing murder and C. 28. cat. 
manflaughter by pecuniary mulets were alike, except only that 31.5. 1. 
ies 1 ſed. In ſome of fes that. 
they differed in the ſums or penalties impoſed. In! os 
the German laws the killing of a man is called mordritum, in murder an- 
others mordrido or mcrtando, but in the German<Saxon laws ciently Fg: 
Tit. 2. S. 6. it is called mordrum, which word, nor any thing . 
like it is to be found in our Engliſn- Saxon laws, tho' it occurs %ig a man 
often in William the Conqueror's laws, and the laws of H. 1. for which 
The word is from the German ermorden, or morden to * killa 7 
man baſely as thieves uſe to do; Si quis hominem occiderit & ed yy K. 
ab/conderit, quod mordritum vocant; the mulet commonly for — for 
the death of a man was his weregild, viz. the value of his head the — 
or life, out of which, if he were a ſervant, his maſter or patron [ 5 4 
had a part, or compenſation for his loſs, which was called manbote. his Dunes, 
Brady's Comp. Hitt. of England 62. (D) (E) (F). cites as the town 
above and LL. Inæ. cap. 69, LL. Fris. tit. 1. S. 3. 6. 9. 10.— ne, 
And ibid. 119. in anno Domini 924. ſays that King Athelſtan fag were 
by a Jaw eſtabliſhed the price of murder or man-killing From done, was 
the King to the peaſant, the puniſhment whereof was at that time *2 be amere 
. . cedto ihe 
pecuniary, and not capital or by death; and there ſets down Nigg, en- 


the ſeveral prices or valuations. lefs they 

| could prove 
that the perſon flain were an Engliſhman, (which proof was called Engleſhire) or could produce the 
effender &c. and in thoſe days, the open willful killing of a man through anger or malice &Cc. was 
not called murder, but voluntary homicide. Hawk. PI. C. 78. cap. 37. S, 1.——But the faid Jaw 
concerning Englethire having been aboliſhed &y 14 Ediw. 3. 4. the billing of any Englifiman, or Fa- 


reigner throwgh malice prepenſe, whether committed openly or {ccretly, was by degrees called murder ; 


and 13 Ric. 2. 1. which reſtrains the King's pardon in certain caſes, does in the preamble, under 
the general name of murder, include all ſuch homicide as hall not be pardoned without fpecral 
words; and inthe body of the act expreſſes the ſame by murder, or killing by await, aflault or ma- 
lice prepenſcd. And doubtleſs the makers o 23 H. 8. cap. 1. wivch excluded all witfu] murder of 
malice prepenſe from the benefit of the clergy, intended to include open, as well as private homi- 
cide withir the word murder. Ibid. S. 2.—By murder therefore at this day we underſtand, the 
wiltul killing of any ſubjc& whatſoever, through malice ſore- thought, whether the perſon lain, be 
an Engliſhman or forcigncr. Ibid. S. 3. This diſt nction between murder and manſlaughter 
only, is eccafioned by the ſtatute of 23 H. 8. and other ſtatutes that took away the benefit of 
clergy from murder committed by malice prepenſtd, which ſtatutes have been the occaſion of many 
vice ſpeculations. The word murder is known to be a term, or a deſcription of homicide committed 
in the worſt manner, which is no where uſed but in this ifland, and is a word framed by our Saxon 
anceftors in the reign of Canutus upon a particular occaſion; per Holt Ch. J. Kelyng. 121, Hill, 
$5 Annz. B. R. in Cafe of the Queen v. Mawgridge. | | 

Homicide againſt the life of another, amounting to felony, is either aer without malice, Hawk, 
PlaC. Abr. 82. cap. 30. That without malice, is generally called manſlaughter, which is ſuch a 
killing as happens either 0 a ſudden quarrel, or in the commiſſion of an unlawful att, without any pres 
meditation or deliberate inteut of doing miſchief; and therefore there can be no accetlories in its 
Hawk. Pl. C. Abr. 83. cap. 30. S. 2. : 


3. 52 H. 3. cap. 25. Murder from henceforth ſhall not be The mis 


. . hs ws 3 chief beſore 
Judged before our juſtices where it is found misfortune only ; but it his que 


all take place in ſuch as are ſlain by felony, and not otherwiſe. was, that he 
55 p / „i oy feiony, 7 that kill da 


man by miſadventurc per infortunium, as by doing any act that was not agaĩnſt law, and yet againſt his 
intent, the death of a man enſued, this was adjudged murder; as if a man had cat a lone yver an 
fuſe, or ot at a mark, and by the fall of the flone, or glance of the arrow a man was lain, the 
party ſhould ſuffer death; and ſo it was a; the common law, if a man had Sued a man fe defen» 
dendo, he ſhould be hanged and forfeit in both caſes, as in caſe of murder; to tender à regard had 
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by force of a 
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the law to the preſervation of the life of man. And with the common law was agreeable the judi. 
cial law ; before the cites of refuge were appointed, he that killed a man by miſadventure &c. way 
put to death, to the end that men ſhould be ſo provi dent and wary of their actions, as no death of, 
man, woman or child might enfuc theceupon, 2 Inft. 148. 

This ſtatute doth remedy both points; for the later cauſe is general, that it ſha!l not be murder 
but where it is done per ſeloniam is felleo animo, and by malice prepenſed ; and albeit his life in 
neither of theſe cafes is now loſt, yet the forfeiture of his goods and chattels remain'd in both caſes; 
and ſo if a man kill a man by miſadventute, it he eſcape, the town ſhall be amerced &c. which is 
alſo a mark of the common law. 2 Inſt. 149. 

Holt Ch. |. fays a miſtake upon the fatute of Marlebridge may be rectify'd; for it was not made 
vpon a ſuppoſition that he, that killed the perſon {lain by misfortune, ſhould be hang'd, but only to 
explain, or rather to take off the rigor of the Conqueror's law, that the covntry ſhould not be com- 
pelled to find out the manſlayer, or if he were found out,! he ſhould not andergo the penalty ef 
that law; for as the law ſtood, or was interpreted before that iiatute, if a man was found to be 
Nain it was always intended. 1. That he was a French man. 2d. That he was killed by an 
Engliſhman. 3d. That killing was murder. 4. If any one was apprehended to be the mor- 
derer, he was to be tryed by fire and water, tho” he killed him by misfortune, which exten ced 
beyond reaſon and juſtice in favour of the Normays. But if an Engliſhman was killed by mis- 
fortune, he that killed him was not in danger of death, becauſe it was not felony; for ſaith Brace 
ton (who wrote the latter end of H. 3.) fo. 136. he that killed a man by misfortune was to be 
diſcharged. 5. If the malefaftor was not taken then the county was amerced ; bat by the fia. 
tote of Marlebridge if it was known that the perſon flain was a Frenchman and was killed by 
misfortune, then the country ſhould not be amerced it the manſlayer was not taken, or if ke 
were taken he ſhould not be put to his ordeal trial; this ſeems to be the true meaning of the 
fiarute ; bot ſecondly it will a: pear to a demonfiration, that before the flatute he that Killed an 
Engliſhman per intortunivm was never in danger of any death; for this flatute of Marlebridge 
was made 52 H. 3. the ſtatute of Magna Charta was conſummate 9 H. 3. and that directe, that 
every one impriſoned for the death of a man and not thereof indicted might of right purſue the 
writ de Odio et Atia; and if it was found that the perſon impriſoned killed him fe defendendo, 
or per infortunium, and not per feloniam, then he was to be bailed, which {hews that he was na 
[ 02 2” danger of death; for if he had, he would not have been Jet to bail. Kelyny, 

5 122, 123. Hill. 5. Anne B. R. in calc of the Quern v. Mawgridge.——citcs 
2 Iaſt. 24. 


LE fem 4. A man and his feme having long time lived incontinent 
yr ws together, the man having conſumed his ſubſtance and growing 
not intend into neceſſity ſaid, that he was weary, of his life, and that he 
a wife, as would kill himſelf, and the feme ſaid that thin ſhe would alſo die 
_ * with him; whereupon the man prayed the feme to buy rat/bai: 
for tha and they would drink it together, which the did, and put it into 
wou'd be the drink and they drank it, but afterwards he took ſallad ol 
4 and ſo vomited and recovered, but the man died. And the quel- 
thing.] tion was if this was murder in the feme ; Montague the recor- 

der cauſed the ſpecial matter to be found; quære the reſolu- 

tion. Mo. 754. pl. 1041. 
S. C.cited 5. Lovell had two maid-/ervants, and one of them without 
2 3 I. his knowledge, had received into the houſe a chare-woman, v5 
3 (all being in their beds) by her negligence let a thief into the houſe, 
caſe, but it and afterwards called out thieves, thieves; and afterwards Lovell 
dry came out of his bed with a ſword in his hand, and the chare- 
the ſervant Woman calling to mind that ſhe was there without his privity 
going to the Or his wite's hidherſelf behind the dreſſer, and Lovell's wife eſ- 
dee let pying her there cried out thicves, thieves, upon which Lovell 
3 came and ran her into the breaſt with his ſword; and the opi- 
man, nion of the juſtices at the Old-Baily, and alfo of all the juſti- 
thooght ſhe ces of the King's Bench was, that it was neither murder nor 
mo ws manſlaughter; not murder, becauſe there was no fore-thought 
ing to break Malice ; nor manſlaughter, becauſe be ſuppoſed her to be 3 
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thief; and if ſhe had been a thief, then it was clear that it wag which ſhe 


ran to her 


not manſlaughter. Mar. 5. Paſch. 15 Car. cites Lovell's Caſe. 11 
miſtteſs, 


ind told them of it, but put the woman into the buttery, where the wife eſpying her, and not 
knowing her, cry'd out to her huſband, who went in and being i the dark thruſ? his ſword before 
him and kilPd the wonen; and that the Chief Juſtice and himſelf and the Recorder refolv'd, that it 
was not manilaughter ; for it was done ignorantly without intention of hurt to the woman. Cro. C. 588. 


6. Barbarity will make malice in many caſes: per Holt Ch. 45yclini'4 


J. Comb. 408. cites Cro. C. 131. Holloway's Cafe. 2 
beughs and 


the wwhdward (eeivg him bid him to come deten which the boy did, and then the Woodward ty'd 
kin with a rope about his waiſt 7 the horſe's tail and fruck both the hey and the horſe, by means where» 
of his ſhoulder was broke and he died immediately; this was held to be muider, tho' the woad- 
ward had no intention to bill the boy; but being Billed, without making any reſiſtance, by ane who 
had m authority to correct H in that manner, and tho' the cutting the boughs was an unlawful act, 
yet the law in fuch cafe implies malice prepenſe. 5 Mod. 290. Arg. cites Holloway's caſe, — 
8. C. Pam e45. Mich. 4 Car. B. R. adjudged murder, but ſays the Court did not declare their 
reaſ»ns openly. To. 198. S. C. adjudged, and ſays that all the four juſtices and all the barons 
of the Exchequer were of opinion that it was murder. —Cro. C. 131. S. C. by name of Hallo- 
way's caſe adjudged, and fays that the opinion of all the barons (except Hutton who doubted) 
was that it was murder and that all the juſtices delivered the reaſons of their opinions; and Hal- 
loway was hanged. ——S. P. tho' it cannot reaſonably be thought that he deſigned more than 
the chaſiiſement of the boy; and the horſe running away in that manner was a — to Hal- 
loway; vet in regard the boy did not reſiſt him, his tying him to the horſe-tail was an act of 
cruelty, the event whereof proving fo fatal, it was adjadged to be malice prepenſed, tho? of a 
ſudden and in the heat of paſſion, Kelyng. 127, 128. Hiil 5 Annz eites 8. C,——lIbid. 132. 
S. C. cited by Holt Ch. J. who ſays, that if one man be treſpaſſing upon another, breaking his 
kedoes or the like, and gie owner, or his ſervant ſhall wpon fight thereef take up an hedge ſtake and 
knock im on the head, that will be murder; becauſe it was a violent ach, beyond the proportion of the 
ocatton. 
: $7 if a man ſees another ſealing his wood, he cannot juſtify beating him, unleſs it be to hinder 
him from flealing auy more (that is) that notwithſtanding he be forbid to take any, he doth pro- 
cccd to take more, and will not part with that which he had taken; but if he deſiſts, and the 
owner or wordward ui ſues him to beat him, ſo as to Kill him, it is murder; per Holt Ch. J. Kelyng. 
132. Hill. 6 Annz. in caſe of the Queen v. Mawgridge. So if a man goes violently to take 
arother man's goods, he may beat him oft to reſcue his goods. 9 E. 4. 281. b. 19 H. 6. 31. but 
if a man hath done a Hh, and is not continuing in it, and he that hath received the injury 
ſhall czereupon beat him to a degree of killing, it is murder; for it is apparent malice; for in 
that caſe he ought not to ſtrike him, but is a treſpaſſor in fo doing. Tbid, per Holt Ch. J. 
S. C. cited Hawk. Fl. C. 83. cap. 31. S. 39. and ſays, it ſeems, that he who upon a ſudden pro- 
vocation executes his revenge in ſuch a erue! manner as ſhews a cruel and deliberate intent to de 


milchief, is guilty of murder, if death enſue. 


7. Not only he who by a wound or blow, or by poiſoning, 
ſtrangling, or famiſhing &c. directly cauſes another's death, 
but alſo in many caſes, he who wilfully and deliberately doing [ 503 } 
a thing which apparently endangers another's life, thereby occa- 
Hons his death, ſhall be adjudged to kill him. Hawk. Pl. C. 
78. cap. 31. S. 4. 

8. And ſuch was the caſe of him who carried his fick father, 
againſt his will, in a cold froſty ſeaſon, from one town to ano- 
ther, by reaſon whereof he died. Hawk. Pl. C. 78. cap. 31. 
8. 5, 
4 Such alſo was the caſe of the harlot, who being delivered 
ef a child, left it in an orchard covered only with leaves, in which 
condition it was ſtruck by a kite, and died thereof, Hawk. 


Pl. C. 79. cap. 31. 8 6 i 
79. cap · 3 "A (B) Of 
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(B) Of what Perſons it may be. 


1. A Man was outlawed of felony, and F. N. tilled him, and 
| he was arraigned of it, notwithitanding the deceaſed 
was ontlawed of felony at the time &c. Br. Corone, pl. 67, 
cites 2 Af. 3. | : 
The cauſing 2, Ifa man Eills an infant in ventre ſa mere, this is not felo- 
b, g. ny; becaule he ſhall not be“ named a perſon lain, nor was 


FE. o, x he in rerum natura. Br. Corone. pl. 91. cites + 27 Aſſ. 55. 


. IKin® a i : : : 
war big with child was murder; but at this day it is faid to be a great miſpriſen only, and net 
morder w/?/5 e child be born ale and dies thereof, in which caſe it ſeems clearly to be murder not- 


Wr andi g tome o in ions to the con'rary ; and in this caſe the Common Law ſeems agreeadle 
to the Moſaical. Hawk. Pl. C. 80. cap. 31. S. 16. 3 Inſt, 50. cap. 7— “ Orig. (Nomina- 
tur Occiſus.) + It ſhould be 22 Aff. 94. 


S. P. ara 3. If a man be adiudged to death it is not lawful for any in 
where ju e- : * W : =» , 
pain of * felony to kill him, unleſs it be the officer by way of 


ent is to {te - . 
urge, and execution, and that the marſhal, ſheriff, &c. who does the 
the meer execution may juſtify, but the juſtice who judges him can- 
3... not juſtify but plead not guilty, Br. Corone. pl. 7. cites 35 
felooy, Br. H. 6. 58. | 
Appeal, pl. - . 
x. cites S. C,——* S. P. that the killing of him is felony. Br. Corone. pl. 195. cites 24 H. 8. 
pet onnes in Demo Parliament, Of whatſoever crime he 15 attainted, the Killing him is mur- 
der. Hawk. PL C. $o. cap. 31. S. 5. 

But if a man Lili ene who is attainted by præmunire, this is not felony ; for ke is out of the King': 
proteion, which is the ſame as if he was out of the realm and power of the King. Br. Coroue, 
pl. 196. cites 24 H. 3. per omnes in Domo Parliament. 


Hawk. Pl. 4. The malicious killing of any perſon 1 whatſoever nation 
ry 1. or religion, Jew, Heathen, Turk, or other Infidel being under 
the King's peace, is murder. 3 Inſt, 50. cap. 7. 


(C) By what Perſons it may be. 


— e H who k:i//s a man when he is mad ſhall remain in priſon, 


that was . 

mad kill d her Br, Corone. pl, 101. cites 26 Aſſ. 27, 

And, and | | 

forfeited nothing; for the intent makes the felony ; and a perſon that is mad has neither wit ror 
intention. But note for another reaſon ſhe cannot forſeit any thing; for a feme covert has vo 
gods, and ſee alſo that it is not felony in a perſon that is mad. Br. Corone. pl. 169. cites 12 U. 
3. Fuzh. Forfeitore 33.— If a /anatick kills a man, it is not felony ; becauſe felony muſt be 


done zumo iclonico. Hob, 134. in calc of Weaver v. Ward. 


2. So cf him who cannot hear nor ſpeak, Thid, | 
Fr was ® If an infant murders an infant, which is found according- 
ja q that by ly, he ſhall go quit; Quod Nota Bene, Br, Corone. pl,.61, 


the ancient 
law, none Cites 3 H. 7. 1. & 21 H, 7. 31, 
wort hanged | . 
g within age, nor ſuffered judgment of life or of members ; but before Spygurnel i; 
| [ 594 ] was Hund, that an unt within age illed ki; companion, and after + hid kim, and there- 
fore he cauſed him to be hanges immediately; for by the hiding he could diſcern good and ill; 
Quia malit.a ſyppl;t taten. Br, Corone. pl. 74. cites 12 Af. 30 * Orig. (demanded) but in 
the Year Book it is as herr. ——+ Original is (moucha) and the word (mouch) in the Welt of - 
Logland f nrg. when a boy plays thuaat of abtentz him elf irom ſchool, 


and 
-aſed 
« 67, 


clo 
was 


nd not 
not- 
eeable 
m1112+ 


in 
of 
the 
an- 


33 


H. 8. 


mut- 
ing'; 
rone, 
190 
{tr 
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Ss where an infant of nine years of age killed another infant of nine years, and confeſi'd the act, and 
it *vas found that after the att he had hid him, and excuſed the blood upon his cloaths by bleeding of lis 
8 0% it was held that he ſhould be hanged, and this for example of others. But per Forteſcue, in- 
fant or a man who has no difcretion ſhall not be hanged, Er. Corone, pl. 132. cites 3 H. 7. 1. 

Sy where an iufant between 19 and 12 years of age was indied of the death of another infant, and 
was appoled, who ſaid tht he kept fheep with the other and they differed, by which he ſtruck the 
other in the throat, aul after in the head, and in the body to death, and draw'd the body into the corn, 
and the juſtices reſpiicd judgment for the tender age, and becauſe they had not the matter fully, 
and ſeveral juſtices ſaid that he was worthy of death. Br. Corone, pl. 135, cites 3 H. 7.12. 


(D) Of Officers, and Pleadings. 


1. IF any ſheriff, under-ſheriff, ſerjeant or officer, who hath s. P. 4 Rep. 
execution of proceſs, be ſlain in doing his duty, it is mur- 49 b. Trin. 


- - a - 23 Eliz. 
der in him who kills him, although there was not any former Tes 


malice betwixt them; for the executing of proceſs is the life of .. 


the law, and therefore he who kills him ſhall loſe his life; for 8. C. cited t 
that offence is contra poteſtatem regis & legis; and therefore on 


in ſuch caſe there needs not any inquiry of malice. Reſolved, co. 
nullo contradicente. Cro. J. 280. Paſch, 9 Jac. B. R. John But it is - 


7 ce{jary tn 
Mackaley's Caſe, 12 0 
murder, 
that ſuch officer tell kim that he does arreft him; for elſe, if he ſays nothing, but falls upon the man 
and be killed by him, this is but — unleſs it appears that the perſon arreſted did know 
him to be a ſerjeant &c. and that he came to arreſt him; for as the caſe is there put, if one ſee- 
iog the ſheriff or a ſerjeant whom he knows has a warrant to arreſt him, and to prevent it before 
the officer come ſo near as to let him know he does arreſt him, he ſhogts at him and kills him, 
this is murder. Kel. 66, 67. cites Mackaley's caſe. 


2. The law is the ſame if any juſtices of peace, conflable, or S.P. Kel. 
any other officer, or any who comes with them in their aſſiſtance 66. cites S. 


| G . . . . — C. — 8. P. 
for the preſervation of the peace, be ſlain in executing their of- W 
fice, it is murder. Ibid. murderer 
did not 


know the party who was killed, and though the affray was ſudden; becauſe the conſtable and his 
aſſiſtants came by authority of the law to keep the peace, and to prevent the danger which might 
enſue by the breaking of it, and therefore the law will adjudge it murder, and that the mur- 
derer had malice prepenſe, becauſe he oppoſed himſelf againſt the juſtice of the realm. 4 Rep. 
40. b. Trin. 28. Eliz. Young's caſe. 

But per Holt Ch. J. if a ſudden quarrel happens between ſeveral perſons whereby the peace is 
broke, and a conſtable comes to part them, and they continue on for a time and will not obey 
the conſtable, and the conſtable is killed in the fray, yet if they did not know that he was a cone 
fable, and that he came to keep the peace, ſo that they might take notice of his coming, it will be 


® but manſlaughter in him that kills im, and no offence in the ret. 12 Mod. 631. Hill. 13 W. 3. in caſe 


of the King v. Plummer. 


3. So if a watchman be killed in flaying nightewalkers, it is S. P. Kel. 


murder. Cro, J. 280. Paſch. 9 Jac. B. R. in John Macka- C. 5 
ley's Caſe, | 4 Rep. 40. b. 
| | Yong's caſe. 


4. They reſolved alſo, that if there were error in awarding 


ef proceſs, or in the miſtake of one proceſs for another, and an ot- 
een be ſlain in the execution thereof, the «fender /hall not _ 
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the advantage 1 ſuch error, no more than a ſheriff who ſuffers 
a priſoner to eſcape, ſhall take advantage of any error thereby; 
but the reſiſting of an officer when he comes to make an arreſt 
in the King's name is murder. Ibid. 
When an officer is flain, as the caſe abovementioned, 
there needs net a ſpecial indiftment upon all the matter to be drawn, 
| as in this cafe was done, but a general indictment, that ſuch 
[ 505 ] a party ex malitia ſua precogitata percuſſit &c. and although 
there be not proof made of any in any precedent malice, yet 
the indictment is good; for the law preſumes malice. Where— 
fore judgment was given accordingly, and Mackaley was exe- 
cuted. I bid. | 
6. J. S. a bail:;F having a warrant to arreſt A. and in com- 
ing towards him A. drew his ſtwerd, and J. S. making towards 
him without uſing any words of arreſt, A. ald, /tand off, come 
not near me, I know you well enough, come at your peril; and 
J. S. taking hold of him, he thrutt him with his ſword, that 
e died immediately; it was held by all the Court that it was 
murder; for he coming as an officer to arreſt, and not offer- 
ing any other violence or provocation, although he uſed no: 
the words I arreſt you or ſhewed him any warrant, becauſe per- 
adventure he had not time, nor was demanded the cauſe, the 
law preſumes it to be malice and murder in him that fo kills 
one being an officer and coming to execute proceſs. Cro. Car, 
183. Paſch. 6 Car. B. R. Thomas Pewe's Caſe. 
Jo. 246.38. 7. A. was arreſted for debt, and N. his ſervant, in ſeeking t9 
C. the King reſcue him as was pretended, killed S. the bailiff ; but becauſe the 
ER Beary warrant to arreſt him was by the name of Henry Ferrers, knight, 
ters. and he never was a knight, 1t was held by all the Court, that it 
was a variance in an eſſential part of the name, and they had 
no authority by that warrant to arreit Sir Henry Ferrers, baro- 
net; ſo 1t 1s an ill warrant, and the killing of an officer in 
executing that warrant cannot he murder, becauſe no good 
warrant. But upon the evidence it appeared clearly, that Sir 
Henry Ferrers upon the arreſt obeyed, and was put into an houſe 
before the fighting betwixt the officer and his ſervant; wherefore 
he was found not guilty of the murder and manflaughter. Per 
omnes J. Cro. Car. 372. Trin. 10 Car. B. R. Sir Henry 
Ferrers's Caſe. 
Cro. c. 53 8. The ſheriff granted his warrant on a Ca. Sa. again/t C.“ 
1 355 4 C. and D. to M. and others, who in the night hid themſelves near 
that ates D's houſe, and in the morning came to the houſe, which was ſhut 
gement at and locked, and ſaid that they had proceſs againſt C. and D. who 
8 5 al were both in the houſe, and required them to obey. C. having a 
feed de. gun in his hands told them, that if they attempted to break the 
livered their Houſe he would diſcharge it at them. M. and the other bailiff5 
opinions, broke one of the windows, and tried to force open the door, and 
mat it was broke one of the hinges, whereupon C. thot and killed M. This 
But they all Was agreed not to be murder; for it was not lawful for the ot- 
held that i ficers to break the Louſe ; and tho' the killing an officer in the 
ny | execution 


ſo when the fact was done. Curia nil 
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execution of juſtice be murder, yet upon a recovery at the ſuit 
of a common perſon, the bailiffs cannot lawfully break the 
houſe, ſo that the act being illegal, this was homicide only 


and not murder. Jo. 429. Paſch. 15 Car. B. K. Cooke's 


Caſe. 
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ſlaughter; 
for he might 
have reſiſted 
him without 
killing him; 
but becauſe 
he ſeeing 


and knowing him ſhot at him voluntarily, and flew him, therefore they held clearly that it was 


man {laughter ; whereupon they all reſolved that it was not murder but homicide only. 


9. In Hill. 1659. a latitat iſſued out to arreſt T. returnable 
Paſch. 1660. and he was arreſted there upon the 29th May, 
and upon the arreſt the SF was killed, Afterwards an act 
was made to confirm all judicial proceedings, which related to the 
firſt day of the Parliament, which was 25 Apr. 1660. The 
ſole queſtion was, whether by the relation of the act, which 
makes the proceedings legal, and the arreſt good, which other- 
wiſe had been void and without authority, this killing be 
murder? it was argued for the King, that by relation all the 
proceſs is made good; becauſe it ſhall relate to the firſt day of 
the Parliament; and for the defendant it was agreed, that the 
act ſhall relate to the firſt day of the Parliament, but not to 
ſuch intent as to make that a murder ex poſt Facto, which was not 
ixit. Lev. 91. Hill. 14 
& 15 Car. 2. B. R. the King v. Thurſton.— gut the Re- 
porter adds, that Paſch. 16 Car. 2. he heard that Thurſton 
pleaded his pardon of this murder, whence he infers, that the 
opinion of the Court ſeemed to be againſt him. I bid. 

10. Sir Ch. S. and A. were indicted in B. R. for murder 
of a bailiff who arreſted Sir C. S. near Charing Croſs; and the 
Court directed the jury, 1ſt. that all that were preſent and aſ- 
fiſting the ſaid S. knowing of the arreſt, were principal mur- 
derers. 2dly, that tho? the truth of the cafe was, that Sir Ch, 
S. was arreſted and carried out of the company by ſome of the bai- 
liffs before the ſtrote given, yet Sir Ch. was the principal mur- 
derer. 3dly, that if any * not knowing the caufe of their ſtrug- 
ling, but ſeeing ſwords drawn, and to the intent 20 prevent 
miſchief (which by what appeared was the caſe of A. here) will 
come in and defend the party arreſted, this is not murder in 
him. The jury acquitted A. but found Sir Ch. S. guilty of 
murder. Sid. 159. Mich. 15 Car. 2. B. R. the King v. Sir 
Charles Stanley and Andrews. 5 
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Kelyng, 86, 
87, S. C. by 
name of Sir 
Charles 
Stanley's 
ca.. 
»Kelyng 87. 
8. C. ſays, 
That if 
while they 
are fighting 
one, who, 
knows no- 
thing of the 
arreſt, come 
ing by the 
way goes in 
aid of the 
perſon who 
is arreſted, 


and dratos his ſword &c. here if any of the bailiffs be killed, that perſon who joined in aid againſt 
him, though he did not knw of the arreſt, yet is guilty of murder; for a man muſt take heed how 
he joins in any unlawful act, as fighting 1s; for if he does he is guilty. of all that follows ; and 
it being murier to kill thoſe who come to execute the law, every one who Joins in that act is 


puihy of murder, and his ignorance will not excuſe him, where the fact is made murder by the 


law without any malice prec dent. | 


11, A trial at bar was had upon an indictment of murder. 
The caſe appears to be thus: Goffe (being a callector of the 
King's duty of chimney money) came with a conſtable to the houſe 


of one Welt of Southwark te demand money due upon that ac- 
| count, 


[ 507 J 


S. P. Hawk. 


Pl. C. 30. 
cap. 31. S. 
18, 19. 


* 
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count, and entered the houſe, there being only a maid-ſervant 
at home; who telling them, that her maſter was from home, 
and that ſhe could not tell where to find him, or come at any 
money to pay them, they preſently d:/trained a filver cup which 
ſtood by, The maid thinking to prevent the carrying of it away 


fiands againſt the dior where they were to heave gone out, and 


Geffe took her by the arm and beat her head and back again/t the 
avor-poſt divers times, of which ſhe died within three weeks 
after. The Court was of opinion, that this was but homi— 
cide, and directed the jury to find it ſo; for hindring their 

aſſage out to go away with the diſtreſs was a provocation; and 


it was found accordingly, Vent. 216. Trin. 24 Car. 2. B. R. 
Goffe's Cale. 


(E) How. By Malice fore-thought, and what ball 
be ſaid ſuch. 


1. B Royley ſon of H. Royley fighting with C. and the ſaid 

C. beating him /o as his noſe bled, B. thereupon went to his 
father, complaining unto him of that battery; whereupon 4. 
inſtantly went into the field, being a mile diſtance, and finding 
him, called him villain, and other opprohrious terms, and 


ſtruct him with a little cudgel, of which ſtroke he afterwards 


died. All the Court reſolved that it was but manſlaughter ; 
for he going upon the complaint of his ſon, not having any 
malice before, and in that anger beating him, of which ſtroke 
he died, the law ſhall adjudge it to be upon that ſudden occa- 
ſion and ftirring of blood, being alſo provoked at the fight of 
his ſon's blood that he made that aſſault, and will not preſume 
it to be upon any former malice unleſs it be found. And 
although the diſtance of the place, where his ſon complained, , 
was a mile, it is not material, being all upon one paſſion. 
Wherefore it was adjudged, that it was not murder; and being 
before the general pardon, was diſcharged thereby. Cro. }. 
296. Hill. 9 Jac. B. R. John Royley's Caſe, 

2. Malice is a deſign formed of doing miſchief to another; 
cum quis data opera male agit, he that deſigns and uſeth the 
means to do ill is malicious. 2 Inſt, 42, odium ſignifies ha- 
tred, atia malice, becauſe it is eager, ſharp, and cruel. He 
that decs à cruel act voluntarily, does it of malice prepenſed. 
3 Inſt. 62. By the ſtatute of 5 H. 4, If any one out of malice 
prepenſed, ſhall cut out the tongue or put out the eyes of another, 
he ſhall incur the pain of felony. If one does a mitchief en a 
ſudden, that is malice prepenſed; for my Lord Coke ſays, if it 
be voluntary, the law will imply malice. Therefore when a 
man ſhall without any provocation ſtab another with a dagger, or 
knack out his brains with a bottle, this is expreſs malice, for he 
delignedly and purpoſely did him the miſchief, This is ſuch 

| all 
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an act that is malicious in the nature of the act itſelf, if found 
by a jury, though it be ſudden; and the words (ex malitia 
recogitata) are not in the verdickt. Kelyng 127. Hill. 5 Ann. 
B. R. in Caſe of the Queen v. Mawgridge. | 
3. A. quarrelled with B. and C. and in the affray A. was 
hurt. C. came by A's ſhop three days afterwards, and made a 
wry mouth at him, upon which A. came out of his ſhop and 
cut him on the calf of his leg with a ſword, whereof he in- 
ſtantly died. Now here being a former quarrel, which had 
continued three days, the Court, upon the whole matter, di- 
rected this to be found murder; but if there had been no pre- 
cedent quarrel, and the wound had been given upon a ſud- 
den provocation by making a wry mouth without any inten- 
tion of killing at that time, it had been otherwi/e. 5 Mod. 
295. Mich. 8. W. 3. in Caſe of the King v. Keat. | 


rel, and ſo the ſtroke is not upon any precedent malice. But all the Court ſevera 
their opinions, that if one make a wry or diſtorted mosth, or the like countenance 
and the other immediately purſues and kills him, it is murder; for it thall be preſum'd 
precedent; and that ſuch a flight provocation was not ſuthcient ground or pretence for a 
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This was 
the caſe of 
Warts v. 
Brains. Cro, 
E. 778. 
Mich. 42 & 
43 Eliz. B. 
R. and there 
the defends 
ant's coun « 
ſel inſiſted 
ſtrongly, 
that this 
Was a new 
cauſeof quur- 
ly delivered 
on another, 
to be malice 
quarrel, and 


io delivered the law to the jury, that it was murder, altho' what was inſiſted upon had been true. 
And tho' at firſt the jury brought in their verdict not guilty, yet after much examination &c. they 


went out again, and brought in their verdict guilty; and the defendant was hanged, 
Watts v. Brynes. S. C. | 15 


4. Malice imply'd is prepenſed as much as if there had been 
a proof of malice or hatred for ſome conſiderable time before 
the act; for the ſtroke given, or an attempt made by malice 
imply'd, is as dangerous as a. ſtroke given upon malice ex- 
preſſed, therefore may be as lawfully reſiſted. . This very 
point was alſo conſidered by the 12 judges at Serjeant's-Inn, 
and by them reſolved to be murder upon the occaſion of my 
Ld. Morley's caſe. When a man attacks another with a dan- 
gerous weapon without any provocation, this 15 expreſs 
malice from the nature of the act, which is cruel. The defi- 
nition of malice imply'd is, where it is not expreſſed in the 
nature of the act; as where a man kills an officer that had 
authority to arreſt his perſon, the perſon who kills him in 
defence of himſelf from the arreſt is guilty of murder, becauſe 
the malice is imply'd ; for properly and naturally it was not 
malice; for his deſign was only to defend himſelf from the ar- 
reſt. Kel. 129. Hill. 5 Ann. B. R. in caſe of the Queen v. 
Mawgridge. 7 

5. If a man do an aft that apparently muſt introduce harm, 
and death enſue; as to run among a multitude with a horſe uſed 
zo /irike, is malice imply'd. H. P. C. 44. 


Noy. 177. 


And nore, 
Thar if it 
were with 
an intention 


to do harm, 


then it is murder; if without ſuch intention, manſlavghter. H. P. C. 44. — The like of he- 
ing a ſtone over a houſe among many people, the intention of doing harm makes it murder; want of ſuch 
intention, manſlaughter, becauſe the act is unlawful; for an intention of evil, tho“ not againſt a 


particular perſon, makes a malice, H. P. C. 44, 45. 


6. Any formed deſign of doing miſchief may be called malice ; 
and therefore not ſuch killing only as proceeds from Fe 
tate 


as . Murder or Manſlaughter. 


tated hatred or revenge againſt the perſon killed, but alſo in 
many other caſes, ſuch as is accompanied with thoſe circum- 
ances that ſhew the heart to be perverſly wicked, is adjudged to 
be of malice prepenſe, and conſequently murder. Hawk. Pl. 
C. 80. cap. 31. S. 18. 


(F) How. By Intention to ds a leſs Miſchief only. 


1. A Man was indidted for beating his feme enſient with two in- 
ants, by which the one infant dicd immediately, and 
after ſhe was delivered of the other infant, who was baptized 
by the name of John, and two days after he died of the ill 
which he received, and he was taken and arraigned, and 
pleaded not guilty ; and it ſeemed to the Court that this was 
not felony, and therefore he was let by mainprize by award 
of the Juſtices. Br. Corone, pl. 68. cites 3 All. 2. | 
Thid. 48. 2. A gentleman at the bar, upon his wife's complaint that 
yy we J. the boy had not clean d her clogs, took up a clog and kilPd him, 
Mr. Tor- without other proven and held but manſlaughter. 


ner's — Comb. 407. cited Arg. in caſe of King v. Keate, as Mr. Tur- 


ue. ner's Caſe. | | 
1 3. Wherever a perſon in cool blood by way of revenge un- 


lawfully and deliberately beats another in ſuch a manner, that 
he afterwards dies thereof, he is guilty of murder, however 
unwilling he might have been to have gone ſo far. Hawk. Pl. 
C. 83. cap. 31. S. 38. 


(G) How. Without Intention, but in doing an 
unlawful Act, or an Act not warranted by Law. 


And procla- 1. WJ HERE men play at fword and buckler, or juſt by com- 


CE i mand of the King, and the one kills the other, this is 


25 the com- Not felony ; contra, where they do it without command of the 
I King; for tho” thoſe plays are fuffered, yet they are not 
ona Wag * lawful. Br. Corone, pl. 228. cites 11 H, 7. 23. per Pi- 
ces in the neux ]. | 
timeof : 
Heory VIII. denied the opinion of Fineux, and that it is felony to kill a man in juſting &c. not- 
withſtanding the command of the King; for the command wat againſt law. Ibid, 

If men tilt or terncy in the preſence of the King, or if two maſters of defence in playing their 
— Kill one another, this will be no felony. Agreed, Hob. 134. Palch. 14 Jac. in caſe of 

caver v. Ward, | 

A. and his man were flaying at foils, and the chafe of A's ſcabbard fell off unlnun to him upon 
a thruſt, ſo that the rapier went into his man's belly, and killed him. And the Court directed 
the jury, that for as much as ſuch acts are not warranted by law, the parties that uſe them ought 
at their own peril to prevent the miſchief that may enſue; for conſent will not change the calc; 
and therefore tho” there were no intention of doing miſchief, yet the thruſt being voluntary, was 
nn affault in law, and death enſuing, the offence was manſlaughter; yet the jory found it 
chance-mediey, but the Court would not accept the verdict, but charged them if they varied 
from the indictment to find it ſpecially. All. 12 Paſch. 22 Car. B. R. Sir John Chicheſte:'s caſe. 


2. If 


Murder or cgantlaughter. 1508 


2. If the ad be unlawful, it is murder. As if A. meaning 
to ſteal a deer in the park of B. /hooteth at the deer, and by 
the glance of the arrow Killeth a boy that is hidden in a buſh; 
this is murder becaute the act was unlawful, altho' A. had no 
intent to hurt the boy, nor knew not of him. But if B. the 
owner of the park had Mot at his own deer, and without any 
intent had ed the boy by the glance of his arrow, this had 
been homicide by miſadventure, and no felony. 3 Inſt. 56. 

3. So if one ſhoot at any wild fow! upon a tree, and the ar- Holt Ch. J. 
row killeth any reaſonable creature a far off, without any evil 5 1 - 
intent in him, this is per infortunium; for it was not un- killing the 
lawful to ſhoot at the wild fowl : but if he had ſhot at à cock [ 509 ] 
or hen, or any tame fowl of another man's, and the arrow by hen my lord 


miſchance had killed a man, this had been murder, for the —_— 


act was unlawful. 3 Inſt. 56. and that 
there muff 


be a defign of miſchief to the perſin, or to commit à felony or great riot. Comb. 409. S. C. 
cited 12 Mod, 632. Hill. 13 W. 3. Where Holt Ch. J. ſays, That it muſt be intended that he 
ſhot the hen with intent to ſteal it; and then becauſe a felonious intent was at the bottom, it 
will be murder; otherwiſe that caſe cannot be law. Hawk. Pl. C. 83. cap. 31. 8. 41. cites 


S. P. according to Ld, Coke, and makes no objection to it. 


4. If the unlawful act be deliberate, and tend to the perſonal But if either 
hurt of any immediately, or by way of neceſſary conſequence _— — 


death enſuing, is murder. H. P. C. 57. tention of 
perſonal 


hurt be wanting, manſlaughter. H. P. C. 57, 


(I) How. Without Intention, but in aſifing 


Perſons doing an unlawful Act. 


1. IF a maſter, maliciouſiy intending te kill another, takes his 

ſervants with him without acquainting them with his purpoſe, 
and meets his adverfary, and fights with him, and the ſer- 
vants ſeeing their maſter engaged take part with him, and 
kill the other, they are guilty of manſlaughter only, but the 
maſter of murder. Hawk. Pl. C. 85. cap. 31. S. 49. 

2. And therefore it follows a fortiori, that if a man's ſer- 
vant or friend, or even a ſtranger, coming ſuddenly, ſee him 
fighting with another, and fide with him, and kill the other; 
or ſceing his ſword broken ſends him another,” wherewith he 
kills the other, he is guilty of manſlaughter only. Hawk. Pl. 


C. 85. cap. 31. S. 50. 


(1D How. By or of one interpo/ing where iwwo are 


fighting or Quarrelling. 


I. IF two men combat, and one comes between them to part them. 


and the one ſtrikes him againſt his will, and Kills him, — 
this 


50g Murder or Banſlaughter, 


this is felony in him who killed him, and he ſhall be hanged, 
Br. Corone, pl. 88. cites 22 Aſſ. 71. 


S. O. cited 2. Diverſe men playing at bowles, two of them fell out, and 
Kel. 130. 27 f . 
Hill: Ann. quarrelled the one with the other, and a third man, who had 


B. R. in caſe not any quarrel, in revenge of his friend /iruck t he other with 

ofthe Queea @ bowl, of which blow he died; this was held manſlaughter, 

. Maw= _ becauſe it happened upon a ſudden motion in revenge of his 
Tala. 9 Jac. Anon, 5 


ridge. 
And if friend. 12 Rep. 87. 
two be fert- : 
ins a del, tho? vpon malice prepenſed, and one comes and takes part with him that he thinks 
may have the diſadvantage in the combat, or it may be that he is moſt affected to, not knowing 
of the malice, this is but manſlaughter. Ibid, Cites Pl. C. 101. John Vaughan v. Saliſbury, 

A and B, were fighting in a field, C. caſually riding by, and ſecing it, and that A. his _—_— ICas 
one of them, ran in, drew his ſword and i:/7e4 B, This is clearly but manflauglitæ in » tho" it 
might be murder in A. 3 Bull. 206. Trin. 14 Jac. The King v. Cary. Eo 

If A has malice te B. ant engages in a duel along with him, and C. a firanger comes by chance and 
fedes with A. and Kils B. this is murder in A. and C. who was preſent abetting and affifting is 
only guilky of manſlaughter; becauſe he came there of a ſudden and knew nothing of the pre- 
meditated malice; fo tho” it was not warrantable for him to meddle in the quarre}, yet becauſe of 


his ignorance of the malice he was only guilty of the manſlaughter; per Holt Ch, J. 12 Mod. 
629. in cate of the King v. Plummer. 
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S, C. cited 
by Holt Ch. 
J. 12 Mod. 
631. Hill. 
13 W. 3. in 
caſe of the 
King v. 
Plummer. 
And ſays it 
was held to 
be but man- 
ſaughter; 
becauſe that 
tho' T. was 
doing an un- 
lawful act, 
ard that D. 
or any other 
had as much 
authority to 
keep the 
peace a: ĩſhe 
actually 


were 2 con- 


T. was indicted for murdering of D. and the jury found 
a Becial verdict to this effect, viz. that the day, year, and 
place in the indictment mentioned J. the priſoner and his 
wife were fighting in the houſe of the faid D. who was kill'd, 


and the ſaid D. ſeeing them fighting came in and endavoured ts 


part them, and thereupon the ſaid IJ. thruſt away the ſaid D. 
and threw him down upon a piece of tron which was a bar in a 
chimney, which kept up the fire, and by that one of the ribs of 
the ſaid D. was broken, of which he died; and it the Court 
Judge this-murder they find fo, or if manſlaughter then they 
find ſo. And it was held that tho' the jury find fo, that D. 
came to part the man and wite, yet it doth not appear whether 
it is found that T. knew his intent; nor that D. ſpake any 
words whereby he might underſtand his intention, as charging 
them to keep the King's peace &c. therefore it was held to be 
only manſlaughter, which in law is properly chance-medley, 
that is where one man upon a ſudden occaſion kills another 
without malice in fact or malice imply'd by law. Kelyng. 66, 
67. Hill. 16 Car. 2. Thomſon's Caſe, 


ſtable, and the killing of one who comes to command the peace, tho” he be no conſtable, is as much 
murder as to kill a conſtable, and that if he had declared that he was come to keep the peace, 


and commanded them to keep the peace, whereby they might take notice of the cauſe of his com- 
ing, and notwithſtanding that, they kill'd him, it would be murder; yet this not being ſo, it 1s 
only manſlaughter, becauſe the original quarrel was ſudden. But if it had been a deliberate riot, 
whether he knew him to be a conſtable or not, or that he came to keep the peace or not, if he 
EI any body whatever that reſiſts him it will be murder in him, and all that join with him in 
the del. berate act. 


(K) By Accident or acting only Idly. 


1 1. IF T cut my tree and the“ branch falls upon a man and kills 
him againſt my will, this is not felony; per — — 
Fairfax 


tm ſadt en- 
Tujc. Nel. 


—— hs} 


Wd 5 


Murder or BanQlatghter, 


Fairfax conceſſit; for it is not of malice prepenſe nor animo 40 ces 
telonico; and alfo by him, if a man ſhoots at butts, and his Poulton de 


; . "Us. p ; Pace 120 
arrow glances, and he kills a man, this 1s not felony : and ys. 


Pigot to the ſame intent. Br. Corone, pl. 147. cites 6 E. cf is pur, 


9 and the 
4 7 2 book cited, 
and held to be miſadrenture, 


2, If a man caſts a ® flone over a houſe and kills a man this is * S.P. So of 
not felony, but a miſadventure; per Fineux J. which Brook ine 


- arr Av Over 
ſays does not ſeem to be law, unleſs the cafting be + lawtul. a wall or 
Br. Corone, pl. 228. cites 11 H. 7. houſe with 

which one 
is lain, this is miſadventure. Kelw. 136..pl. 120 108. pl. 27, — But if a man knowing 
that many people come in the ſtreet from a ſermon, throw a ſtone over a wall intending only to 
right them, or to give them à light hurt, and thereupon one is killed, this is murder; for he 
had an ill intent, tho' that intent extended not to death, and tho' he knew not the party lain, 
3 Inſi, <7. 

4 [As where a man unte a houſe ts new cer it, and in the caſting the tiles to the ground, 
the tile lite a man and liils him agoinſt the will of the caſter, this is only a miſadventure. Br. 
Coronc, pl. 228. But if he caſts ſpwrtingly, or for his pleature, and not in fawfid labour, this 
tems to be felony, Ibid. 


3. A. was indicted for the murder of his wife; and upon 
the evidence the caſe was, that he being an hackney coach- 
man found a ſoldier's piſtol in the fireet, and when he came 
home he thewed it to his maſter, and they took the gun-/lick 
aud put it into ihe piſtol and it went down into the muzzle of the 
piſtol, by which they thought it was not charged, and his wife 
landing before him he pulled up the cock and the piſtol went off, 
and being charged with 2 bullets wounded her in the belly 
and ki/Pd her, upon which he cried out oh! I have killed my 
dear wife]! and called in neighbours; it was holden by us all, 
that this was manſlaughter, and not only mifadyenture. Ke- 
lyng 41. cites Rampton's Caſe. 


(L) How. By want of Care and whence Miſ- C 511 }] 
chief may probably enſue. 


1. U Was indicted for the murder of C. and upon the evi- 
| * dence the caſe was, that there were /everal workmen 
about building of a houſe at the Horle Ferry, which houte flood 
tout 30 foot from any highway or common paſſage, and H. 
being a maſter workman (about evening when the maſter work= 
man had given over work, and when the labourers were put— 
ting up their tools) was ſent by his maſter to bring from the 
houſe a piece of timber which lay two ſtories high, and he went 
up for that piece of timber, and before he threw it down he cry'4 
out aloud ſtand clear, and was heard by the labourers, and all 
of them went from the danger but only C. and the piece of 
timber fell upon him and kill'd him, and my lord Ch. J. 
Hyde held this to be manſlaughter ; for he faid he fhould have 
let it down by a rope, or elſe at his peril be ſure no body is 
Vor. XV. Tt there : 
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there: but Wild and Kelyng held it to be miſadventure, he 
doing nothing but what is uſual with workmen to do, and be- 
fore he did it, cried out aloud, ſtand clear, and fo gave notice 
that if there were any near they might avoid it, But they all 
held that there was a great difference betwixt the caſe in queſ- 
tion, the houſe from which the timber was thrown {tanding 
22 foot from the highway or common foot-path, and the doing 
the ſame act in London ſtreets; for they all agreed, that in Len- 
don, if one be cleanſing @ gutter, and call out to fland aſide, and 
then throw down ruvbiſh or a piece of timber, by which a man 
is kill'd, this is manſlaughter; becauſe in London there is a 
continual concourſe of people paſſing up and down the ſtreets, and 
new paiſengers who did not hear him call out, and therefore 
the caſting down any ſuch thing from an houſe there into the 
ſtreet is like the caſe, where a man fhoots an arrow or gun 
into a market-piace full of people, if any one be kill'd it is 
maiflaughter ; becauſe in common preſumption his intention 
was to do milchiet, when he caſts or ſhoots any thing, which 
may kill, among a multitude of people; but in the caſe of an 
houſe flanding im @ country town, where there is no ſuch fre- 

quency of paſſengers, it a man calls out there to ſtand afide 
and take heed, and then caſts down the filth of a gutter &c. 
Wild and Kelvng held that to be a far differing caſe from do- 
ing the ſame thing in London. And becauſe my Lord Hyde 
differed in the pricipal cate, it was found ſpecially; but Kelyng 
ſays, he takes the law to be clear, that it is but miſad venture. 
Kel. 40. January 13. 1664. Hull's Caſe. 


() How. By Event. 


128. b. I. THERE was a variance between M. and H. for wreck of 

; . the ſea, inſomuch that they appainted to fight; and H. 
with his ſervants came to M's houſe to fight with him; and 
be s. C. a feme who was aunt both to MH. and H. perſuaded them to give 
1 differ= ger this difference; and one of M's ſervants flung a ſtone at H. 


3 0 and his ſervants and by chance ill d the aunt. Illis was adjudg- 
parties ed murder by reaton of the mahce which he had to H. Mo. 
names being 87. pl. 217- Paſch. 10 Elix. Sir Rd. Mansfield's Cale. 

there the " 


lame. And it was there held by Saunders, Higham Ch. B. Whiddon, Brown, and Daliſon 
juſtices, and Brown and Catlin ferjcants, and the attorney and ſolicitor gencral, that if it had ap- 
pcared that e came in defence, or on the behalf of M. it had then been murder in H. and all his com- 
panions ; but Brook, Stamford, Morgan, Dyer, and Pridaus e contra; for no malice can be pre- 
pentle againſt the teme, aud murder caunct be exicaded further than was intended. 


* . . ” 
nes © in her bed, and ſhe did eat a little of it and gave the reſt to the 


W telling her that apples were not good tor ſuch children, bu 
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he let her eat it; and after the wife recovered, but the daughter 
died of the ſaid poiſon. This was held to be murder in A. 
but not in B. For as to A. his intention was at the firſt to 
kill his wife, and the killing the child ſhall be conftrued ac- 
cording to that original intention. But the act of B. can be 
extended to the wife only. Pl. C. 473. b. Hill. 18 Eliz. 473. 
Saunders's Caſe. 


512 


very act of 
a perton 
having ſuch 
a felouious 
intent is the 
imm date 
cauſe of a 
third per- 
ton's death, 
but alto 


v here it ary way cccaſſonully cauſes ſuck a misf:rtune, it makes the offender guilty of murde 


3. An apothecary made up an electuary for A. who was fick, 
and the ve put ratſbane into the eleffuary, which A. eating part 
of made him very ſick, as it did others who taſted it on A's 
complaint of it; whereupon the epothecery being queſtioned, 
and t clear himſelf that he had not gone contrary to the doc- 
tor's preſcription, ſtirr'd it and eat part of it, and thereof died. 
By the ſtirring, the poiſon was the more mixed with the elec- 
tuary, and that occaſioned the death of the apothecary, tho' 
the others who had taſted of it, and A. alſo ſurvived. It was 
reſolved by all the juſtices that the wife was guilty of the mur- 
der; for the law conjoins the murdrous intention of poiſoning A. 
1th the event of killing the apothecary. For the putting in the 
Poiſon was the cauſe, and his death the event. And had not 
the poiſon been put in, the ſtirring could not have cauſed his 
death. ꝙ Rep. 81. Trin. 9 Jac. Agnes Gore's Caſe. 


Tenk. 290. 
pl. 29. I, + 


and lays, it 


is otherwiſe - 


where A. 
commands B. 
4% kill ar reb 
C. and B. 
kills or robs 
C. this is 
not murder 
or robber 
in A. Fer 
in this caſe 
the inſtru- 
meot which 
A. uſed 
might non 
agere, but 
Po: ſan :ould 


not; for that 


ii agens naturale & operatur neceſſaria, whereas the other [a man, as B. for inſtance] in wo/untarium 
age. Scrieant Hawkins ſays, the ſtirring is not material; for inaſmuch as ſuch a murderous 
intention, Which perhaps in ſtrictneſs might juſtly be made puniſhable with death, proves now in 
event the cauſe of the King's Iaſing a ſulſect, it thall be as feverely puniſhed as if it had had the 
intended cttect, the mifiing whercot is not owing to any want of malice but of power. Hawk. 
Pl. C. 84. cap. 31. 8. 42. 

So if A. puts poiſon in a pat of wine Sc. with intent te poiſon B. and puts it in a place where 
he ſuppoſes H. will come and drink of it, and by this accident C. (te whom B. had 16 malice} of kis 
v7 head takes the pit and drinks of it and thereof dies; this is murder in A. For the law couples 
the event with the intention, and the end with the cauſe. And if C. thinking there is ſugar in 
the wine, ftirs it with a kniſe and drinks of it, this will not alter the caſe, Reſolved 9 Rep. 81 
b. in Agnes Gore's caſe. | . 6-0 

But if one prepares ratſdane ts kl! rats and mice or other vermin, and leaves it in places for that 
purpoſe, avd with no ill intent, and one finding it eats of uit and dies, this is no felony. Re- 
ſolved. 9 Rep. $1. b. in Agnes Gore's caſes, —Hawk. Pt, C. 84. cap. 31,8. 43- S. F. ſays 
It is homicide per infortuniz only ; becauſe the perton's intentions were wholly ianocent, 


(N) How. By Quarrels and Provocations, and 
what {hall be ſaid ſuch. 


1. A And B. being friends were at bowls, A. upon hot words 
+» pilled B. with a bow!; this held but manſlaughter. 
Arg. Comb. 407. cites Mich, 13 Jac. the King v. Newbury. 

2. If a man upon a ſudden diſappointment by another tall 8. C. cited 
reſort wi ntly to that ather man's houſe to expoſtulate with him, 2: * 
and with his ſword ſhall endeavour to force his entrance, to com A lit 


zel that other to perform bis promiſe, or otherwile to comply Cy. J. ſays, 
Ti With it was held 
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here at the wth his deſire; and the owner ſhall ſet himſelf in oppoſition 
barto de to him, and he ſhall paſs at him and kill the owner of the 
only man- = a. - 
favehter Houſe, it is murder; per Holt Ch. J. Kelyng 134. and to that 
and that the purpoſe cited 2 Roll Rep. 460. Clement v. Sir Charles Blunt. 
ony realen Where the caſe was, that A. had promiſed a dog to Sir C. B. 
of this reſo- , . | i 8 

and being requeſted accordingly to deliver him, refuſed, and 
[ .513 ] beat the dog home to his houte : at which Sir Charles fetched 

or © 

be becauſe his ſword and came to A's houſe for the dog. A. ſtood at the 
Ahe uolaw- door and reſiſted his entry, B. thereupon kills A, The jury 
ful act in vas merciful, and found this fact in Sir Charles to be but man- 
which Blunt k 5 . 
was con- laughter; Doderidge was clearly of opinion that it was mur- 
cerned was der, but the Ld. Ch. J. was a little tender in his direction to 
a gry the jury. But Rolls makes this remark, that it was ut in 
how de. upon by the appellant's council, that C. was in defence of his 
liberation, Houſe, and that Sir C. attacked him to force in: it was without 
nd Hales all queſtion murder, tho' of a ſudden heat; for there was 19 
— n, afſault by the deceaſed upon him nor on any of his friends, but 
very much all the violence and force was on Sir Charles Blunt's ſide. 


upon it, that 
tic unlawful act muſt be with deliberation, otherwiſe the Killing cannot be murder. 


3. A. with other company was in the Vine Tavern in Hol- 
born in a room, and ſome other company, bringing with them 
ſome women of il fame, wou!d needs have the room where A. 
was, and turn him out, to which A. anſwered, that if they had 
civilly defired it they might have had it, but he would not be 
turned out by force; and therefore they drew their ſwords on 
A. and his company, and A. drew his fword and kill'd one of 
them, and it was adjudged juſtifiable. Kelyng 51. cites Mr. 
Ford's Caſe. 
S. C. Sid. 4. A. and B. quarrelled in a tavern, and A. ſaid, that if we 
277. And fight now I ſhall have the diſadvantage of my high-heeled ſhoes, 
1 and they went out and preſently after fought in the fields, when 
tion tothe A. killed B. but it was proved by one witneſs, that at the time 
Jury ſaid, C. made a thruſt at B. wherenpin A. cloſed with B. and killed 
1 him; and depoſitions of other witneſſes that were dead were 
tween man- read to the ſame purpoſe. Ihe Court directed the jury that 
ſlaughter this was murder in C. being prefent in aiding, tho' A. who was 
1 a peer and had been tried by his peers was found guilty of 
firk is upon Manſlaughter only. And that as to diſtance of time between 
a ludden the quarrelling and the fighting to make it murder, ſuch time 
prin only is ſufficient as may make it appear not to be done upon 
other upon the firſt paſſion, which appeared in this caſe by A's conſidering 
malice re- the difadyantage of his ſhoes. But the jury acquitted C. of 


penie, but the murder and found him cuilty of manflaughter only. Lev. 
what ſhall : D r 
de ſaid ad- 180. Paſch. 18 Car. 2. B. R. Bromwich's Cale. 

den pruusca- 

tion and what not had been a doubt; and it ſcem'd to ſome of them, that Twrds quithout He 
is not any provocation, but to make provocation to fight there muſt be blows ; and that if there 
be provocation in a houſe, and they thereupon fight, and after, before their reaſon can get the pres 
dominance of their paſſion, [they fight again and the one kills the other] (the orig. is, et la fight) 
this is only mantlaughter. But if after the pronication in the houſe they ſay, that this is not a cun- 


wonient place (and Io have rcalon [enough] to judge of the conveniency) and ef paint _— 
1 2077 
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piace, this will make it murder, notwithſtanding that the fight is to be immediately; 
cumſtance ſhews their temper. But the jury found C. guilty of man!laughter only, 


ther day he had his clergy. 


5. One Bury had impre/s'd a franger who made no reſiſtance, 
Hopkin Hungate finding the pre/s-maſter had no warrant would 
relcue him, and drew his ſword and ſo did the preſs-maſter, 


513 


ſor the cir- 
and at ano- 


But Holt 
Ch. J. ſaid, 


that in 


and they paſſed at one another and Hopkin Hungate killed T7 nas 
him; held but manſlaughter. Comb. 407. Hill. 9 W. 3. B. R. caſe he faw 
in Caſe of the King v. Keate cites 1666, Hopkin Hungate's 2 
Caſe. potion of 
tne man, 


who made no reſiſtance, and that Bridgman, Hale and fix more, (contra Kelynge Ch. J. Wind- 
ham and Moreton) held that it was but manflaughter, becauſe the refiraint without e gal warrant 
was a ſufficient provocation to an Engliſhman, but if there had been no provocation, then it was 
agreed it had been murder, tho' blows exchanged. Ibid. 408. 

* 8. C. Kelyng. 59. 25 April 1666. by name of Hopkin Huvgate's caſo. And they ſaid that 
if a man be unduly arreſted or reftrained of his liberty, altho' he be quiet himſelf, and do not en- 
deavour his refcve, yet it is a provocation to all other men of England, not only his friends but 
Rrangers alſo for common humanity's ſake, as my Ld. Bridgman faid, to endeavour his reſcue ; 
but the three juſtices above and Twiſden J. were of another opinion, and held it to [ 514] 


be murder; becauſe there was (as they thought) no provocation at all. 
S. C. cited Kelyng. 137. That eight judges conceived it only manilaughter againſt the opinion 


of the four juſtices of B. R. but that the judges of B. R. did conform, and gave judgment ac- 
cordingly. 


6. G. was a ſmith, and had ordered his ſervant todo ſome 
buſineſs, and when the maſter returned they fell to work ; the 
maſter aſked him if he had done what he ordered, the /ervant 
ſaid he had not done it; then the maſter ſaid if you be not more 
diligent I will have you ſent to bridewell ; the ſervant ſaid, I 
had as good go to bridewell as continue in your ſervice ; the maſter 
takes up a piece of iron and kills him, and upon a ſpecial ver- 
dict it was adjudged murder, in Kelyng's time. Comb. 408. 
cited by Holt Ch. J. Hill. 9 W. 3. B. K. in Caſe of King v. 
Keate as 10 October 1666. 


7. A. coming into his houſe, found B. in the act of adultery Rut Tait 


with his the ſaid A's wife, and he immediately took up a ſtool and 
ſtruck B. on the head ſo that he inſtantly died. They found 
that A. had no precedent malice towards him, and ſo left it to 
the judgment of the Court, whether this were murder or man- 
ſlaughter: the Court were all of opinion that it was but man- 
ſlaughter, the provocation being exceeding great, and found 


© that there was no precedent malice. Vent, 158. Mich. 23 Car. 


2. B. R, * Maddy's Caſe. 


den ſaid, 
there was 2 
caſe found 
before juſ- 
tice Jones, 
which was 
the ſame 
with this, 
only it was 
found, that 
the priſonet 
being in- 


formed of the adulterer's familiarity awith his wife, he ſaid he would be revenged of uu, and after find- 


ing him in the act killed him, which was held by Jones to be murder. Which the Court ſaid 
might be fo, by reaſon of the former declaration of his intent; but no ſuch thing is found in the 
preſent caſe. Ibid. 1 59. S. C. by the name Manning's cale, and he had his clergy at the 
bar and was burnt in the hand, and the Court directed the executioner to burn him gently; be- 


cauſe there could not be greater provocation than this. Raym. 212. 
by Holt Ch. J. Hill 5 Annz in caſe of the Queen v. Mawgridge. 


8. A. was convicted of publiſhing à libel, wherein he had 
acculed the King (when Duke of York) that he had hired 


S. C. ched Kclyng. 137. 
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him to kill the late King Charles &. And on Friday June 
20, he was brought to the bar, where he received this /entence, 
Viz. that he ſhould pay the fine of 500/. that he ſhould ſtand 
twice in the pillory, and go about the hall with a paper in 
his hat fignifving his crime; that ox Thurſday next he ſhould be 
eehipped from Aldgate to Newgate, and on Saturday following 
frem Newgete to Tyburn, which tentence was executed accord- 
ingly ; and as he was returning in a coach on Saturday from Ty- 
burn, one Mr. Robert Frances a barriſter of Grey's-Inn, aſked 
him in a jeering manner, whether he had run his heat that day, 
who replied again to him in /curriſous words, thereupon Mr. 
Frances run him into the eve with a [mall cane which he had then 
in his hand, of winch wound the ſaid Mr. Dangerfield died on 
the Monday following; Mir. Frances was indicted for this 
murder, and upon not guilty pleaded, was tried at the Old- 
Baily, and found guilty, and executed at Tyburn on Friday 
July 24, in the ſame year. 3 Mod. 68. Trin. 1 Jac, 2. B. R. 
The King v. Danger field. — gut this ſhould rather be 
i the King v. Frances. 
28 ng 9. A, the maſer ſent to FF. his gardener for the key of his gar- 
Comb. 4-6. den with intent le diſcharge him from his ſervice; W. refuſed ts 
- 4dr Fg ſend the key, whereupon A. fetched his feword, and went and 
man, Eexpoſiulated with M. about the key, IF. ſaid A. ſhould have it if 
Roby]. He would : upon this A. drew his ſword, and firuck IF. and cut 
Jai, te was him on the head, II. endeavoured to \rike A. with a handle of a 


— Sf 


— 


1 


eee 25 feythe, but being hindered by the rack of a chimney, he punch'd A. 
firokem wvith the handle, and then A. run him through the body, whereof 


the head W. died. One queſtion was, if this was within the ſtatute of | 
was before 1 5 ' =: . 5 Y 
hs ata of ſtabbing, but that was given up; and then the queſtion was, if | 


the bend it was murder, After much argument, the Court ſaid, that it 
or handle of was juſtifiable in W. to uſe the handle of the ſcythe after a cut 


the icy he, 


516 ] made on his head by his maſter; that the provocation given 
4 him was very flender, and might be eſteemed as none at all; 
tha: in caſe becauſe after the anſwer ſent by W. the priſoner did expoſtu- 
of Hit be late with him for ſome time. Sed Adjornatur, 5 Mod. 287, 


win Mich, 8 W. 3. B. R. the King v. Keate, 

thing by in- | : 

tename t 8. C. 12 Mod. 118. Judgment was given agzinft the indifiment on the ſtatute of 
ſtabluing, that it was vicious, and theretore quaſhed it. And as to the indictment at common 
law, it z nonſenſe in the beginning; Wor it is faid, that A. made an aſſault on NM. and the ſaid 4,0 
grafat HF with a certain ſword of the value of 58, which he the faid A. in his right-hand had 
and held, prafet W. pupugit & percuffit, wherein there is 4 frefat W. tis much, and to is nenſerſe, 
Tan there 1s anethee thing which 15 very odd, tho" it may not be error, becauſe it may pothbly 
be a fulucient d. tcripton, v2. The incict ment ſays, that he gave him a mortal wand /at{tutid:- 
6 un! / Weis & frofunditatis in & per Corp, Ard fo the indictment was quaſbed, Ker * * 
bail d to appear at the next general gaol d livery for the county of Wilts, 
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10. C. was the commanding officer in the guard-room at the 
Tewer, and there was a woman of C's acquaintance in compa» 
ny and others with him, and alſo there was one M. whom C. 
had invited hither. M. affronted the woman, fo that angry 
words paſſed between M. and the woman in preſence of C. 


and 
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and the reſt of the 1 and MI. threatned the aan, 


chere ν ET aeftre G A 1M. tr forbear, /e ring he 


Fi *+> 


a1, 2 : 
* 7 4 pr gte her. 


But A. perſiſted and demanded fatiifaction g „ C. wih intent to 


provoke him to fia! 
2 convenient place b ut 
1 

vil or to leave the company. 
cod the room, but as 


3 ” 


— bat tle at 11. 


atm of oe J. 


of which he inſtantly died, 
drawn, nor ever ſpoke atter 


of murder. 


gridge 


voking party with a iword, 
ſtrike him with a: 


per Holt Ch. J. K el. 1 


A. is ſo provok d that he draws is fu 57 


change of paſſes between then, £77. 4 

malicious, and what B. 

his ſword, and then before he 
drawing, there happen to be mubu 


FEE BIND 
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he run the hazard of his own life att 
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ing langua be give n by B. to A. A. gi: 


Kel, 130, 131. 


manſlaughter, 


2 2110 
«a. 


he wa 
boite fu Il of wine and violent!y thy FEW ; t at C. 
2 th C head. U 501 which E- 8 41117; nediate 'y rofe 
aud broke his head. 
on his flinging the bottle at C. without any 
his o ord, and 125 CE into the left pap 97 
8. notwithitandins 
ſaid J. S. to hinder NI. from! killing C. and gave C. 
time C. had no ſword 


{ls B. 


aſterwards did was 


was ſudden, and A's defi; gn was not to abſo 


ner tine 


heren 4 


In all this 


*. had thrown the bottle. 
. was guilty 
Kelyi i= 119. Hill. 5 ann. 


It; upon which C. told M 
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12 wound 


Holt. 


The Qucen v. Maw- 


or to throw a bottle 


tt tae 


al 


iy other weapon that may kill him; 
the perton pro oki! 18 35 thereby Killed it is murder. 


11. 8 of reproach er infamy are ſuſſicient to provoke 
another to 1uch a decree ot anger as to ſtrike or afl. 


ro- 
- him, or 
but it 
Cited 


ill. 5. Ann. B. R. in Caſe the 


„ and val. 1 paf 21 B. (B. 


chat 


he fame t me. 


4 * a A — 


1 15 T 
la ful; p 
pulſes Bit front it daun; Or 

! paſſes; If A. kills h. 


lutely to deft: oy B. 


* 2 e 


TY 
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but miſles him, and thereupon 5. du Ns 77 27d, aud paiſes at 
murder uw 


But 7 * 
* 
4+ 


- this 


the next day) and accordingly they do fight, it is murder in 
they go into the field immediately and tg br, then bur mn fla u 
„„ cra litle blow with the thick, which 
happens to be fo enluckily that it Lis B. u "3H might have. fume impo! thume id his heat or other 
2:|ment which proves the cauſe of B's de: th, this blow, tho? not. juliihable 
@. FM it may be but mantlaughter, becaule it 1 not appear that 


ueen v. Maweridge, as a poin it pofitively rclolved in the aſ- 
ſembly of the judges, 18 Car. 2. 
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For A's pats at B. was 
7 who had been fo provok'd draws 
bids um draxv, and B. thereupon 
nanſlaughter, becauſe it 
but to combat wi. th hm, whereby 
But if time was appointed to tight ( foppoie 
Is the other; 


an inter- 


but if 


1 pro: 7242 


e by law, but is a wrong, 


he deſigned fuch a miſchicts 


12. Two rive for the wall, and one kills the other, this is 
H. P. ET 57 


(O) How. By one in a Company where it is [ $16 } 
Murder in another. 


I, IF 20 come to do an unlazuſul aft, and one of them fill 


all ihall be adjud cd ielons. Br. Impriſonment, pl. 40. 
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commit a breach of the peace, not intended againft the perſon of him that happens to be Nain, 
it ſeems clear, that regularly where divers perſons refolve.to refift all oppoſers in the commiſiing 
of any breach of the peace that naturally tends to ra'ſe tumults, as by committing a violent 
difletin with great numbers of people, hunting in a park &c. and in fo doing happen to kill a 
man, they are all gvilty of murder; yet it ſuch diſſetſors having forcible policthon of an houſe 
afterwards Kill the perſon, whom they ejected, as he is enceavouring in the night forcibly to re- 
enter, and to fire the houſe, they are goilty of manflaoghter only; perbaps for this reaſon 
chiefly, becauſe the party flain is himſelf ſo much in fault; but in 1vch or any other quarrel, if 
a peace officer doing his duty tho not known, or even a private perfon, giving proper notice cf 
his intention to keep the peace, be lain, it will be murder. Hawk. Pl. C. Abr. 90. cap. 31. 8. 
17 In the Fol. Edit. it is Page $4. cap. 31. S. 40, 47, 48. 
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S. C. Kew 
Iyng. 87. 
acc. cites 34 
H. 8. Br. 
[N. C.) 
237. 
and ſays tte 
Lord Dacres 
was hanged. 
—5. C. cited 
12 Mod. 
630. Hill. 
13 W. z. 


S. C. adjudg- 
ed. When 
the offend- 
ers ned, the 
Keeper's ſer- 
vants called 
to them to 
ſtand, which 
they ought 
to rave 
done, and fo 
have yielded 
themielves 
to tac Keepe 


ers. 2 Roll. 
Ch. J. in caſe of the K ing v. Plummer. 


2. Lord Dacres and others agreed to enter into a park and hunt 
there, and to hill all that ſhould reſiſt them. They accordingly 
entered the park, and a perion [or keeper ] came to one of the 
company, and aſked him what buſineſs he had there, and the 
other killed him, the lord being a quarter of a mile from the 
place and knowing nothing of it, yet this was adjudged murder 
in him, and in all his companions. And alto another went 
into an orchard to gather pears, and one coming to him and 
rebuking him, he kil'ed him, and this was adjudged murder. 
Mo. 86. pl. 216. Paſch. 10 Eliz. Ld. Dacres's Cale, 

3. A. B. C. and D. with pikes and other arms went into Made. 
Part in the night ts fee! veniſon. The keepers ſervants aſſault— 
ed them. They fled; one the ſervants ſhot off a gun, and wound- 


ed one of them: they returned, and A. wounded one of the keepers, 


of which he died about 10 days after; this was held wilful 
murder in * all; becauſe they were about an unlawtul act, and 
this event ſhews their malice and intent ab initto to kill all, 
that refitted their wicked purpoſe, with the weapons which 
they carried with them. Palm. 35. Trin. 17 Jac. B. R. War- 
mole's Caſe. 


R. 129 Wormal's Cafe, 


8. P. 12 Mod. 630. Hill. 13 W. 3. cited by Holz 


4. N. coming to an Inn, J. S. and IF. R. quarrelled with his 
ſervants, and beat them, which N. hearing of came int» the room 
but after the affray was over, and beat them, bat one of them threw 
N. upon the ground, whereupon one of the ſervants drew His fword 
in defence of N. his maſter, and happened in the ſcuffle 29 wound 
N. of which he died ſæan after. I he coroner's inqueit found 
the tervant guilty murder, and acquitted the others. Where» 
upon the others were indicted and found guilty of manſlaugh— 
ter; and as to the ſervant, Kelyng J. directed the jury to find 
the ſervant guilty of maniſaughter, tho? it appeared that the 
hands of others were upon the {word at the time of the ſtroke 
given, and fo all were found guilty of manflaughter. Sid. 254. 
Paſch. 17 Car. 2. B. R. The King v. Nevil. f 

5. If two, three or more are d9ing an unlawful af, as abufin 
the paſſers by in a ſtreet or highway, if one of them kills a 
paticr-by, it is murder in all, and whatever miſchief one does 
they are all guilty of it; and it is law ful for any perſon to at- 
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Murder or Banllaughter, 


tack and ſuppreſs them, and command the King's peace; and 
ſuch attempt to ſuppreſs is not a ſufficient provocation to make 
killing manſlaughter, or ſon aſſault demeſne a good plea in 
treſpaſs againſt them, per Holt Ch. J. 12 Mod. 256. Mich. 
10 W. 3. Aſhton v. v. 

6. Eight wool runners being met in a lane by the King's officers, 
as they were going with the wool to the ſea-fide, and the 
word of ſciſure given by the officers, A. one of the gang fired his 
gun and killed J. S. one of his own gang, v1z. one of the eight, 
and now B. another of the gang was indicted for the ſaid mur- 
der. This caſe having been for two vacations under the con- 


[ 


K 


1516 
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el. 10g. 


S. C 


ſideration of all the judges of England, and ſeveral times ar- 


gued before them, it was at length unanimouſly reſolved, 
that this was not murder in the reſt of the gang, it not being found 
that he ſhot at any of the King's efficers, which, if found, would 
have made it murder in all; but the jury not having found 
that fact, the judges cannot intend it; and it being poſſible 
that the diſcharge of the piece might be by accident or chance 
they mult rather intend it to have been fired upon ſome other 
occaſion than againſt the King's officer; and therefore B. the 
riſoner was acquitted. 12 Mod. 627. 623. Hill. 13 W. 3. B. 
. The King v. Plummer. | | 

7. It is a general receiy'd opinion, that if two perſons, viz. 
A. and B. are engaged in an unlawful af, and a ſtranger is killed 
by one of them, this makes the other guilty of murder, by 
reaſon of their being both originally engaged in the unlawful 
act. But this has ſeveral qualifications and limitations. 1ſt. 
He muſt know of the other's malicious deſigu, and which 1s Foreign 
and different to the original ill deſign engaged in, or therwiſe he 
thall not be guilty of murder. 2dly, Ihe act of one where- 
by death doth enſue mu/7 be in purſuance of the original unlawful 
ad; as if ſeveral go into a park to hunt where they have no 
right, and immediately after two of them quarrel, and one 
kills the other, it is only manſlaughter in him that kills, and 
no offence in the reſt 5 becauſe the killing was not in purſuance 
of the unlawtul act which they were all engaged in. 3dly. The 
unlawful act muſt be deliberate ; for if it be done on a ſudden, 


the death occationed by purſuance of it will not amount to 


Murder. 4th. The act muſt not only be deliberate, but mu/# 
alſo be to do hurt to ſome body either immediately or conſequentially, 
or otherwiſe the killing is not murder. 5th. Tho' tuch deli- 
berate ynlawful act tend nat ta the hurt ot any perſon, yet the 
being unlawful will make it manſlaughter. And further, 2% 
it be not with deſign to hurt any perſon, yet if it be ſuch an un— 
{awful aft as is 22 and carried on with a felonious intent, and 
in purſuance of ſuch af a man is kilPd, ſuch killing is murder 
not only in him by whaſe hand the perſon falls, but alſo in 
all thoſe concern'd in the felonious intent. As if divers agree 


to rob a houſe, and ſome are placed in a paſſage leading to the 
houſe, 


Murder or Hanſlaughter. 


houſe, and a perſon coming by is ſtopt by thoſe in the paſſage, 
and is killed in the ſcuffle by one of them, and no robbery is 
committed, yet this will be murder in all thoſe that were hy 
at the time, and hkewiſe in all thoſe that went to rob the houſe, 
and were not actually preſent. Per Holt Ch. J. in delivering 
the reaſons of the reſolutions of all the judges in England. 
12 Mod. 627. to 633. Hill. 13 W. 3. The King v. Plummer, 
8. Indictment againſt A. tor the murder of |. S. and alſo 
againſt B. C. D. and E. as perſons preſent, afhiting, aiding, 
and abetting A. therein. E. being arraigned upon this indict- 
ment pleaded not guilty, and upon evidence it appeared, that 
the perion ſlain was a conſtable, and in the execution of his 
office with divers other conſtables in May-Fair ; that E. the 
priſoner tuit drew his ſword, and toit divers others, to the num- 
ber of 40 perſons, fell upon the conſtables; that this affray con- 
tinued an hour atter, till in the end one of the conſtables, viz. 
the faid 7. S. was ſlain, but by whole hand it did not appear. 
It alto appeared, that A. had been tried on this indictment, and 
acquziitea; and per Holt Ch. J. 1ſt, Tho'.the indictment be 
againſt the pritoner for aiding, aſſiſting, and abetting A. who 
was acquitted ; vet the indictment and trial of this priſoner is 
well enough; tor who actually did the murder is not material; 
the matter is, that a murder was committed, and the other is 
but a circumſtance, and all are principals in this caſe; there- 


[ 518 ] fore if a murder be proved, it is well enough. 2dly. If a man 


begins a riet, as in this caſe, and the ſame riet continues, and an 
eff:cer is killed; he that began the riot, as the priſoner here did, 
is a principal murderer, tho? he did not do the fact. 1 Salk. 
334 335 Octob. 14, 1703. the Queen v. Wallis. 

9. 1wo men were beating another man in the ſtreet, and in 
the night-time, and a franger paſſing by at the ſame time ſaid, 
he was aſhamed to ſee tts men beat one; whereupon one of thoſe 
who was beating the other ran to the ſtranger in a furious man- 
ner, and with a knife, which he held in his right hand, gave 
him a deep wound of which he died ſeœon after; and now both the 
other were indicted as principals for the ſaid murder; but the 
judges were of opinion, that becauſe it did not appear that one 
of them intended any injury to the perſon killed, he could not 
be guilty of his death, either as principal or acceſſary; it 4 
true, they were both doing an unlawtul act, but the death o 
the party did not enſue upon that act; ſo,he was acquitted, 
and the other was found guilty. 8 Mod. 164, 165. Trin. 
9 Geo. Anon. ; 


(O. 2) Being in Company with, and what 
previty will make a third perſon guilty of Murder, 
or Manſlaughter. 

1. TIF following queſtions were propoſed by tlie peers to 


the judges, to which they gave the following anſwers. 
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—— 7}, In caſe a man ſhall murder another, whether all 

thoſe in his company at the time of the murder are to neceſſarily 

involved in the ſame crime, that they may not be feperated 

from the crime of the 1::d perſon, / as in fome cales te be 

found gnilty only of manſlaughter ? Anſwer, T he crime of 

thoſe who are in the company at the time of the murder com- 

mitted, may be ſo ſeperated from the crime of the perſon that 

committeth the murder, as in ſome caſes they are only to be 

found guiity of manſlaughter, ———2dly, A. conscious of an 

animoſity between B. and C A. accompanieth B. <here C. happens 

to come, and B Hills him, whether A. without any malice to C. 

or any actual hand in his death. be guilty of murder? An- 

ſwer, A. is not guilty of murder; for it appears the meeting 

was caſual, and there was no deſign in A. againtt C. and there- 

fore tho? A, did know of the malice between B. and C. yet it 

was not unlawful for A. to keep company with B. but he might : 
go with him any where, if it was not upon a defign againſt C. 

And therefore as the caſe was put, there was not any offence 

in A, zd. Whether if A. heard B. threaten to kill C. and 

ſome days after A, is with B. upon ſome other d:/ign, where C. 

paſſes by, or comes into the place where A. and B. are, and C. hall 

be killed by B. A. landing by without contributing to the Fatt, 

his ſword not being drawn, nor any malice ever appearing on 

A's part againſt C. whether A. will be guilty of the murder of 

C? Anſwer, A. in this caſe would not be guilty either of 

murder or manſlaughter, -—4th. Whether a perſon Enow - 

ing of the deſign of another to lie in wait to aſſault a third man, who 

happens to be killed when the perſon who knew of the defign 

i preſent, be guilty of the ſame crime with the party who had 

the deſign, and killed him, ths* he had ns aftual hand in his 

death? Anſwer, This is neither murder nor manflaughter. 

But if he that knew of the deſign had advi/cd it, or agreed to it, 

or lay in wait for it, or reſolved to mect the third perſon with him 

that killed him, it would have been murder. ———5th. Whe. 

ther a perſon, knowing the deſign of another to lie in wait to aſ- 

fault a third perſon, and accompanying him in that deſign, if it. | 
ſhall happen, that the third perſon be &//ed at that time in the | 'F 
preſence of him who knew of that deſign, and accompanied the 1 
gther in it, be guilty in law of the fame crime with the party [ 519 ] 
who had that deſign, and killed him, tho' he had no actual 

hand in his death !——Anfwer, If a perſon is privy to a felo- 

nious deſign or to a deſign of committing any perſonal vio- | 
lence, and accompanieth the party in putting that defign in : 
execution, tho" he may think it will not extend ſo far as death, but | 
ey beating, and hath no perſonal hatred, nor doch otherwiſe 
contribute to it, than by his being with the other perſon when he I 
executeth his deſign of aflaulting the party, if the party dieth, 
they are both guilty of murder ; for by his accompanying him 
in the deſign, he ſhews his approbation of it, and gives the 
party more courage to put it in execution, which 1s an aiding, 
aLettngs 
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abetting, aſſiſting and comforting of him, as laid in the indi. 
ment. —bth. If A. be preſent when B. ſaid he would ftab 
C. upon which A. ſaid he would fland by his friend, and atter- 
wards B. doth actually murder C. and A. is preſent at the 
murder ; whether the law will make A, equally guilty with B, 
or what crime is A, guilty of? Anſwer, This is rather a 
caſe of fact than law; tor if A. was de/rgnedly preſent with the 
other that committed the murder, then it would be murder in 
A. and if there was no evidence to prove upon what account 
he was preſent, it might be preſumed he was preſent in pur— 
ſuance of his former agreement; but if it appeared he did not 
meet in purſuance of that agreement, then it might not be mur- 
der. That this was all matter of evidence, and reſted upon 
the conſciences of thoſe that were to try the priſoner. 
7th. If A. accompameth B. in an unlawful action, in which C. 
is not concerned, and C. happeneth to come in the way of B. after 
the firſi action is wholly over, and happeneth to be 4:/led by B. 
without the aſſiſtance of A, whether A. is guilty of that man's 
murder? Anſwer, As this caſe is ſtated, A. is not guilty ot 
murder. Holt's Rep. 479, 480, 481. cites 31. Jan. 4 W. & 
M. in the Trial of Ld. Mohun. | 


” rl (P) Juftifiable. In what Caſes. And Pleadings. 


And every 1. IF thieves come to rob a man, or to break his houſe, he may 
A lately kill them it he cannot take them; per Thorp. Br, 


apre tend 
livre, ond Corone, pl. 87. cites 22 Aſſ. 55. 
if they will . 
act render themſelves he my U them if Le cant atlerguiſe take them. Ib d. per Thorp. 

If a thick offers te ra ar murder B. either abroad or in his houſe, and thereupon aſſault him, 
avd B. defends himſelf wthout any giving back, and in his defence kills the thief, this is no 
felony ; fur a M ſhall never gine way 19 a thief &c. neither ſhall he forfeit any thing. 3 Inſt. 56. 


2. A ſervant may kill a man in ſaving the life of his maſler, 
if he cannot otherwite eſcape. Br. Corone, pl. 63. cites 21 U. 
7. 39. per Tremaile J. 
The role f 3. It mui be owing to ſome unavoidable neceſſity, to which 
enayoidable the perſon who kills another muſt be reduced without any 


{; * — * 
ee manner of fault in himſelf, there muſt be n9 malice coloured 


exceptim under pretence of neceſſity ; for where-ever a perſon, who kill 
w/w another acts in truth upon malice, and takes occafion from the 


argen e 
Joo , appearance of neceſſity to execute his own private revenge, 
7 


1 in the he IS guilty of murder. Hawk. Pl. ae 69. cap. 28. 8. 1, 2» 
arty Hat 

hath brought himſelf in the neceſſity: ſo that is nereſſitas culpabiiis, This I take to be the chick 
reaſon why ſcipſum defendends is not matter of juſtification, becauſe the /atww intends it hath a (ome 
mencement uf an wilatwful! cauſe; for quarrels are not preſumed to grow without forme wrongs 
either in words or deeds on cither part, and the law, that thinketh it a thing hardly triable in 
he ſe default the quarrel began, ſuppoſes the party that kills another in his own defence not to 
be without malice; and therefore as it doth not touch him in the higheſt degree, fo it putteth 
him to ſve out his pardon of courſe, and puniſhes him by forfeiture of goods ; for where there 
cannot be any malice or wrong preſumed, as where a man aſſails me to rob me, and I kill him that 
ala lech me; or if a woman Kill him that affaileth her to raviſh her, it is jufiitiable without any 
Pardon, Bac. Elements, 28. 


4. Accord- 


FE A © HS. 28. 
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4. According to the opinion of the old books (which in See (4 
this reſpe& ſeem to be contradicted by others more modern) FE 1. 


it ſeems that one may /et forth a fact amounting to juſlifiable 


homicide in a ſpecial plea to an indictment or appeal of murder; 
and that the ſame being found true, he ſhall be diſmiſs'd 
without being arraigned or inforced to plead not guilty. And 
indeed it ſeems extremely hard that a ſheriff or judge who 
condemns or executes a criminal &c. ſhould be forced on a fri- 
volous proſecution to hold up their hands at the bar for it &c. 
But it is agreed that no one can plead a fact amounting to ho- 
micide ſe defendendo or by miſadventure, but that in fuch a 
caſe the defendant muſt plead not guilty, and give the ſpecial 
matter in evidence. And it is alſo agreed that were a ſpecial 
fact amounting to juſtifiable homicide is found by the jury, 
the party is to be diſmiſſed without being obliged to purchaſe 
any pardon &c. Hawk. Pl. C. 69, cap. 18. S. 3. 


(Q) Juſtifiable by Officers or Perſons having 
Warrants. 


r. Man was appointed by precept to take felons indicted of Aud chere 
felony and ſhewed them the precept, and commanded them 09 if he 
to render themſelves to the peace, and they woru!d net render, but might cther= 
ſtood to their defence and Ae and wounded diverſe perſons, iſe have 
and in his taking he e N. one of the thieves and was there- thief =” 2 
of indicted, and pleaded this matter and juſtified by it, and there are 
did not intend that the King would impeach him thereof, and ters of the 


well, and was permitted to juſtify it without being compelled 3 


to plead not guilty. Br. Corone, pl. 87. cites 22 Aſſ. 55. killed, and 

found all for 
the defendant, by which he went quit without charter of the King. Ibid.— Br. Charters de 
Pardon, pl. 31. cites 22 Aff. 5. 

If any officer or miniſter of juſtice hath a lawſul warrant, and the party aſſaults the officer or 
miniſter of juſtice, he is not bound by law to give back, but to carry him away: and if in execution 
of his office, he cannot otherwiſe avoid it but in ſtriving kill him, it is no felony, And in that 
caſe the other or minifter of juſtice ſhall forfeit nothing ; but the party ſo aflaulting er offering 
to fly away is killed, he ſhall forfeit his goods and chattels, 3 Inſt. 56. 


2. And note by Thorp for law, that in ſeveral cafes a man 
may juſtify the death of a man, as where a gavler who came into 
He gaol with a hatchet and found the priſoners looſe, and they beat 
him, and he killed two of them with the hatchet, and it was 
awarded by the council well done, therefore it ſeems that he 
may juſtify, Ibid. MW 


(R) Excuſable. 


t. T* a parent or a maſter be provoked to a degree of paſſion by 


ſome miſcarriage of the child or-leryant, and the parent 
8 or 
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or maſter ſhall proceed to corre the child or ſervant with , 
moderate weap1, and thall by chance give him an unlucky ſtroke 
ſo as to kill him, that is but a miſadventure, But if the pa- 
rent or maſter ſhall uſe an zmproper-in/trument in the corre@ion, 
then it he kills the child or the ſervant it is murder; and fo it 
was reſolved by all the judges in B. K. with the concurrence 
of the Ld. Ch. J. Bridgman in a ſpecial verdict in one Gray's 
caſe, found at the Old Baily 10 Octob. 18 Car. 2. who ſtruck 
his ſervant with an iren bar, Kel. 133. Hill, 5 Anne B. R. in 

* caſe of the Queen v. Mawgridge. 8 

4 — 2. Excuſable homicide is either * per infortunium, or + ſe 

nizm, or by defendenda Hawk. Pl. C. 73 cap. 29. 


mitadven- 
ture, it where a man in doing a lawful act without any intent of hurt unfortunately chances to 


Kill another. Hawk. Pl. C. 73. cap. 29. 8. 1. 


+ Homicide /- d-fendends ſet ms to be where one who has no other poſſible means I 


[ 521 ] preſerving his life from one who combats with him on a tudden quarrel, or of defend- 
ing his perſon from one who attempts to beat him, (elpectally if fuck attempt be made upon him 
in his own houſe) kills the perſon by whom he is reduced to luch an inevitable necettity, Hawk, 


Pl. C. 74. cap. 29. S. 13. 


(S) Amounts to Peity Treaſon. In what Caſes, 


S. O. cited 1. LICE of W. of the age of 13 years was burnt by judg- 


3 Inft.20, : 
and ſays © ment, becauſe the had Ted ker miſireſs, and therefore 


that the _ treaſon. And ſo lee that for treaion a teme ſhall be burnt, 


gts And fee that treaſon may be as well to the miſtreſs us to the 
a woman maſter, Br. Corone, pl. 74. cites 12 All. 30. 

for petit | 

treaſon :5 the ſame, 


This was 2. 25 E. 3. Stat. 5. cap. 2. Moreover there is another manner 

petty treaſon of treaſon, that is to ſay, when a * ſervant ſlayeth his maſter, or 

Nd Is 0 a + wife her huſband, or when a } man ſecular or religious flay- 
th bis prelate, ts whom he oweth faith and obedience, 


pears by 12 “ 
Aſſ. and 

ſays that with this agrees the 21 E. z. where Ld. Coke ſays the reader muſt know, that in- 
ſtead of (mere) in that caſe he muſt read (maifter.) 3 Inſt. 20. 

Anciently an attempt to kill a lub and, piracy by a ſubject, diſcovery of the King's counſ by 4 
grand-juror, and many other offences, came under the notion of petit treaſon ; but now by this 
fiatute it is reduced to three inflances, viz. where a ſervant Kills his matter &c, [as above] 
Hawk. Pl. C. Abr. 93. cap. 32. S. 1. 

Aiders, abettors and procurers of any of theſe petit treaſons are within this law. 3 Inſt. 20. 
And are puniſhable in the ſame manner as before; for the ſtatute meant oaly to exclude other 
crimes from being accounted petit treaſons, but uot to alter the law as to theſe. Hawk. Pl. C. 
Abr. 94. cap. 32. S. 5. 

A ſervant was arraigned for Iilling his maſter's wife proditorie and he confeſs'd it, and it was 
adjudged by advice of all the juſtices of both benches, that it was petit treaſon; for as well 
the miſtre(s as the maſter have || afliance in him; by which it was awarded that he be drawn and 
hang'd and not hanged only, quod nota ; and no mention of beheading; for it ſeems this is o 
high treaſon. Br. Treaſon, pl. $. cites 19 H. 6. 47. 8. C. cited Pl. C. 86. b. Hill. 6&7 
E. 6. in caſe of Croker v. Strange. 


huſband and wife. S. P. Hawk. Pl. C. Abt. 93. cap. 32. S. 3. 33 
If a child commit parricide in killing his father or mother, (which the law- makers never ima- 


gined any child would do) this is out of the flatute, unleſs the child ſerved the ſather or mother fur 
awape! or meat, drink ar apfarel; for this is not any of the three kinds ſpecified in this act, and yet 
it is a more impious offence in a child than in a ſervant, but the judges are reftrained by this act 

oo” - de 


8. C. cited 2 Inſt. 20. For he is {|-ſervant both to the 


r 


after Filled him who was his maſter for malice that he bore 
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to interpret it a ſimili, or a minore ad majus. And ſome ſay that parricide was petit treaſon by 
ble common law. 3 Ind. 20.——S. P. Hawk. Pl. C. Abe. 93. cap. 33. S. 2. 

+ This was adjudged petit treaſon by the common law, as it appeareth in our books. If the 
quife procure one to murder her kusband, and he doth it accordingly, in this cafe the wife being ab- 
{ext is but accellory, and ſhall be hanged and not burnt, becauſe the acceilory cannot be guilty of 
petit treaſon where the principal is not guilly but of murder: And the acceſſory mult follow the 
nature of the principal; but it he that did the murder had been a fervant of the hutband, it 
had been treaſon in them both, and the wife ſhould have been burnt; and /o it is in the caſe be- 
fore of a * ſervant, #ad in the caſe hereatter of a clerk, If the wife and a flranger kill the huſ= 
ban! it is petit treaſon in the wife and murder in the ſtranger, and fo it is in the cale of the ſer- 
vant next before, aud of the clerk next after. 3 Inft. 20. 8. P. Becauſe the offence of 
the acceflory cannot rife higher than that of the principal. Hawk. Pl. C. Abr. 94. cap. 32. 8. 7. 

+ This clauſe is to be wnderflood only of an ecclefraſtical perfor be he fecalar or regular, if he kill 
his prelate or ſuperior to whom he oweth faith and obedience, it is petit treaſon; aud fo it was 
at the common law. And petit treaſon doth preſuppoſe a truſt and obedience in the offender 
either civil, as in the wife and ſervant, or eccleſiaſtical, as in the cccleſiaſtical perſon, 3 Inſt. 20. 


3. A ſervant departed out of his maſter's ſervice, and a year 3 Int no. 
C!TCS 5. TC. 


0 5 . . . S . Hawk. 
againſt him when he was his ſervant, by which he was drawn Pi. C. 88. 
and hang'd. Br. Corone, pl. 116. cites 33 Aſſ. 7. cap. 32. S. 4. 


4. In an indictment ot a /ervant for the murder of his maſ- 
ter, the word proditorie was omitted, ſo that the indictment 
was only as of a common murder. And it appearing upon 
the evidence that the offence was petit treaſon, and ſuch offence 
being diſcharged by a general pardon in which murder was 
excepted, tho” the defendant was arraigned and found guilty L 522 J 
upon this indictment of murder, yet the judge of aſſiſe repriev- 
ed the priſoner, for which he was blamed by ſome, but with- 
out reaſon, as it ſeem'd to the juſtices. D. 235. a. pl. 19. 
Mich. 6 & 7 Eliz. Anon. | AY 

5. A woman ſervant conſpired with her lover to rob her miſtreſs. * F. 9 
The man came in the night and ſhe hid him, and afterwards a eras] 
the man killed the miſtreſs. Is is murder in the man and tally pre- 
treaſon in the woman ſervant. Mo, gr. pl. 227. Trin. 10. ſent only in 


þ judgment of 
Eliz. Anon. law, as be- 


ing in the 
ſame houſe, tho' not in the ſame room when the fact was committed; and if a ſervant or even a 
Granger procure a ſervant in his abſence to murder the maſter, 1 ſeems that he is an accellory to 
the petit trea on. Hawk. Pl. C. Abr. 94. cap. 32. S8. 7. 


6. If the killing of a maſter be attended with ſuch cireum- 
ſtances as would have made it murder, if the perſon killed had 
been a ſtranger, it will be murder in the ſervant, but if it were 
upon ſuch a ſudden affray as would have made it manſlaughter, 
er ſe defendendo only in the caſe of dt ranger, it will be no higher 
a crime in the ſervant; and it thall never be conſtrued to a- 
mount to petit treaſon, but where in the caſe of a ſtranger it 
would have been murder; for all petit treaſon includes mur- 
der, and is the higheſt degree of it. Hawk, Pl. C. Abr. 94. 
Gap. 32. S. ©, | 


(T) Intending 
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(T) Intending and attempting io Murder but not 
doing it; In what Caſes it is Felony. 
1. AB came to his maſter's bed and wad hard upon his throat: 
to have ſtrangled him in order ts rob him, and was hang- 
ed. Quære if it was not burglary. Br. Corone, pl. 214. cite 
15 E. 2. | | 


(U) Nat is Murder, and what Treſpaſs. 


1.) HERE a man Hes at butts and kills another againſt his 

ill, or if a tiler upon a houſe permits a ſtone to fall upon 
a man, and kills him againſt his will, this is not felony ; tor 
there the intent is to be conſtrued; but it | the intent] is not to 
be conſtrued in treſpaſs, therefore if ſuch archer or tiler ſtrikes 
a man and does not kill him treſpaſs lies; note the difference. 
Br. Corone, pl. 59. cites 21 H. 7. 29. 


(W) Hidiciment. Good or not. 


The word 1 A indictment was apud C. in predict. B. (who was mur- 


murdravit dered) Iuſultum fecit & ipſum quodam cultello pretii &c. 
_ _ 2 B. felonice percuſſit occidit & murdravit, without ſaying * 
— and Ex malitia ſua præcogitata, or without ſhewing in certain any 


therefore place where the murder was done, or without the words adtunc 


—_ the E ibidem. And the indictment was held void for want of the 
thereof. but Place, in as much as the aſſault may be at one place and the 
, 


it does ze murder at another; for they were of divers natures ; but not 
NG for the other cauſe, viz. Ex malitia ſua præcogitata; becauſe 
Len  murdravit neceflarily implies it. D. 68. b. pl. 28, Paſch. 


nice bein 
5 E. 6. 
Per tot. Cur. 

Buls. 93. Mich. 8. Jac. in Penruddock and Lanxford's cafe. 

The word murdravit in an indiftment may well ſtand for manſlsughter; per Croke J. and per 
Williams J. if the indiftment is murdrum, and does not therein mention ex malitia ſua præcogi- 
[ 52 12 ſtall be taken only for manſlaughter, and fo it has been ruled divers times. Buls, 

3 144. Trin. 9. Jac. in caſe of Bradley v. Banks. cites 1 Mar. D. 99. pl. 63.— le 
caſe in D. 99. a. pl. 63. is thus. viz. Item where an indidment of murder or manflaughter 
ought to have expreſaly a ſtroke ſuppoſed, viz. Talt die & ann felanice & ex malitia ſua precogni- 
tata intgrfecit & murdravit Sc. without ſaying percufſit—5 Rep. 122. b. cites. S. C. that ſuch in- 
dictment without percuffit is not good; for ſuch indictment ovght expreſely to have a ſtroke to 
be ſuppoſed, And the Court held this to be true in all indictments of murder or manſlayghter 
unleſs in the caſe of p5y/vning. And it was there reſolved, that an indictment may ſay percuſſi 
as well of a ſtroke given out of a gun or bow, as with a hand, Mich. 2 Jac. B. R. in Long's 
caſe. And cites 10 E. 4. S. P. and ibid. 123. a. the Reporter ſays he had ſcen ſevefal precr- 
dents where the firoke was given by a bullet out of a gun, or by an arrow out of a bow, and 
that all of them had the word percullit, An indictment was quod Sc. pererffit, and did uot 
lay felonice percuſiit, and exception being taken thereto, the Court were charly of opinion, that 
the indiftment was inſufficient for omitting (ſelonice) and the ſame is not ſupplicd by the word 
murdravit, and that the caſe in D. 68. pl. 23. 5 E. C. [ſupra] is not law. Buls. 93. Mich, 5 
Jac. Pearuddock and Lauaſord's caſe, | 
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2. Exceptions were taken to an indictment, becauſe it was 
ſaid to be taten coram coronatore in comitatu pred, and does not 
ſay coronatore comitatus pred, led non allocatur. For by rea- 
ſonable intendment it ſhall be taken to be the coroner of the 
county.—2., Becauſe it does net /ay, that the deceaſed was in 
pace Dei & Domine Reginæ; ſed non allocatur. For thoſe are 
only words to amplify the heinouſneſs of the act, and are not 
of ſubſtance, and perhaps he was not in the peace, but fighting 


and breaking the peace; and many precedents were hen where 
thoſe words were omitted, 3. Becauſe it was fe/once pure 


cuſſet & dedit eidem (the deceaſed) adtunc & ibidem unam pla- 


gam &c. but did not ſay felonict, nor ex malitia ſua præcogitata 
dedit &c. ſed non allocatur. For the conjunction /et) couples 
the ſentences together, ſo that the words (felonice et ex mali- 
tia ſua præcogitata) mentioned before refer to all the ſubſequent 
words, avoids tautology ; beſides, the words (adtunc & ibidem) 
makes it clear, that all was done at one and the fame inſtant. 
——5. Becauſe it was ſaid, that tempore felonies & murdred, 
prædict. where it ſhould be murdri; fed non allocatur. For 
tempore felonie pred. had been ſufficient without ſaying 
murdred, and the addition ſhall not hurt; becauſe murere- 
dum is an inſenfible word, and ſo no contrariety appears, and 
ſurpluſage never hurts but when it is repugnant or contrari- 
ant to the matter precedent or ſubſequent, —b. Becauſe the 
wound was given the 4th day of Auguſi, and the death was the 
19th of December next enſuing &c. the indi/fment waz, that the 
offenders tempore feloniæ & murdri pred. fact. vis. 4th Augu/ti 
Oe. eee fuerunt præ ſentes & c, ad feleniam & mur drum 
pred, in forma prædict. faciend. In anſwer to which it was 
urged, that the death ſhall have relation to the firoke; for the 
death is but in a manner the execution of the felony. But 
the whole Court held e contra, and ſaid, that they had often 
adjudged indictments inſufficient when the ſtroke 15 one day 
and the death on another; but ſaid, that in the caſe at Bir 
the indictment ſhould have been, that the ſaid perſons preſent 
and abetting, fuerunt præſentes & auxiliantes &c, ad feloniam 
& murdrum in forma predift. faciend, And it was further 
urged in maintenance of the indictment, that the office of the 
wry is to find veritatem facti, and of the judges to declare 
veritatem juris; and that the jury having found the whole 
circumſtance and truth of the fact, tho' they take upon them- 
ſelves the office of judges alſo to determine when and at what 
time the felony was . this ſhall not vitiate that which 
they have found ſufficiently and certainly; for in all caſes 


where a jury find a matter, with which they are charged, at 


large, and conclude over againft law, the verdict is good, and 
the concluſion ill. And further it was urged in maintenance 
of the indictment, that it ſets forth, that they all aſſaulted the 
deceaſed feloniouſly, and of malice prepenſe, and then tho? 
one only gave the ſtroke, yet all are guilty of the murder, it 

Vor. XV. Uu appear- 
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r Murder or Manſlaughter. 


appearing by the connection of all parts of the indictment, 
that all were preſent. But the Court on conference with the 
{ $24 ] other juſtices held the 6th exception repugnant and inſuffi- 
cient as to the perſons preſent; for till the death no felony 
was committed, and none ſhall be adjudged felons by rela- 
tion, which is only a fiction of law. But Wray ſaid, that 
the year to bring the appeal {hall be computed from the death 
and not from the ſtroke, and that ſo was the common expe- 
11ence of B. R. and that the law was ſo without queſtion, 
contrary to the opinion of Stamford. But it was reſolved, 
that to oorc/ude that he did the murder the laſt day was ſufficient; 
tho' the better form is to conclude that he did the murder 
edo & forma ſupradict. 2. It was reſolved, that the clauſe of 
pr e/entes auxiltantes c. was neceſſary, and the indictment had 
been inſufficient without it; for it ſhall not be maintained by 
argument or implication, nor ſupply'd by intendment, and 
that as to this 2d point, it was ſo reſolved in Milborn's caſe, 
Paſch. 1. Jac. B. R. and becauſe the indictment wanted the 
{aid clauſe, he and divers others were diſcharged. 4 Rep. 41, 
a. to 42. b. Trin. 28 Eliz. B. R. Heydon's Caſe. 
3. Indictment was alleged to be taken at C. infra libertatem 
dominæ regine ville ſuede C. but did not fet forth whether the 
ill of C. was within the liberty of C. exception being taken 
thereupon the Court reſolved that it was ſufficient. For if au 
indictment has a certain intent in general it is enough. 5 Rep, 
120. a. 121. a. Mich. 2 fac. B. R. Long's Caſe, And Pop- 
ham ſaid, that S. P. was reſolved in the Caſe of the Rape of 
Lewes in Suſſex. I bid. | 
„The word 4. The indictment was dans Wc. unum * vulnus mortale in 
volnus was && /uper anterigrem partem corporis ipfius H. L. ſubter ſiniſtram 
ect en nam?! 7c. which word (mamillam) with a ſingle“ 
nd urged, 080 lam Sc. which ( m) It ingle (m) was 
chat it ought objected to as inſenſible, and that it ſhould be (mammillam) 
rer de with a double (m) but reſolved, the falſe Latin ſhall not quaſh 
viec in = indictments ; however, mamilla is as good Latin as mammilla. 


dictmeuts 
any more 5 Rep. 121. a. b. Long's Caſe. 

than iu, | 

but that it cught to have been unam plagam. But the whole Court diſallowed the exception; for 
plaga & winus arg ſyronimons, tho" plaga is the more vival word in indictments. Ibid. 121. b. 


*S.P.was p. Another exception was taken for not ſhewing the longitude 
ug or profundity of the wound. But this was diſallowed by the 
Tas zg. whole Court; for the longitude and profundit ought to be 
Elie. E. R, alleged to the intent it may appear to the Ch that the 
3 wound wðwas mortal, and ſo the cauſe of his death; but in this 
the pann of Caſe the bullet went thro” his body, ſo that it was apparent to 
the knee be morial; and in lome caſes the dimenſions * cannot be al- 
ſes leged, as when a hand, foot &c. are cut off. 4. Rep. 121. b, 
unn 122. 2. Long's Cale. 


ſo it is if a ; | ; 
ee head be cut of, the profendi or latitade of the wound ſhall not be fhewn. 


6. Another 


that he gave him a blow on the right 


ggurder or Mantlaughter. 


6. Another exception was taken, becauſe the indiQtment 


was dans c. cum pulvere & pelletto plumbes pradift. Sc. vul- 


uus mortale &c. totaliter penetrans in & per corpus Sc. winch 
it was inſiſted could not be; for that penetrans agrees with 
vulnus, and not with pelletto; for then it ſhould be pene— 
trante in the ablative caſe ; ſed non allocatur, the ſenſe and 
words being ſignificant, and ſuch as are uſed by the lay-gents. 
5 Rep. 122. a. Long's Caſe, | 

7. Another exception was, that the indictment wanted the 
word * percuſſit. The words of the indictment as to this 
purpoſe, were, viz. Prædictus H. D. quoddam tormentum, c. 
cum pulvere & pelletto plumbeo onerat. c. in & ſuper ipſum H. L. 
exoneravit dans eidem H. L. adtunc & ibidem cum pelletto plumbeo 
pred. extra tormentum pred. per ipſum emiſſy unum vulnus mortale 
c. It was reſolved per tot. Cur. that for this cauſe the indict- 


ment was inſufficient, For the clauſe before dans eidem, &c. 


was not ſufficient of itſelf; for tho* H. D. diſcharged the gun 
upon him, yet it raay be that he did not ſtrike him by it. And 
as to the 2d clauſe of dans eidem &c. that cannot make it good; 
for the clauſe dans &c. depends upon the firſt clauſe, deſcribes 
only the ſtroke to ſhew it to be mortal, which ought to ap- 
pear by the firſt ſentence to be given, which it does not, or 
that any ſtroke was given; for (dans) is a participle depend= 
ing upon the verb precedent, and that is (exoneravit) and ex- 
oneravit may be without any percuſſion. 5 Rep. 122. a. b. 
Long's Caſe. | 

8. A. was indicted of manſlaughter, and after of murder; 
the indictment was, that adtunc & ibidem in ſiniſira parte collis 


| percuſſit, whereas it ſhould have been Colli) the Court held 


that tor this reaſon the indictment was not good. Bull. 109. 
Paſch. 9 Jac. B. R. the King v. Lemman. . 

9. If the offender is outlawed upon a faulty indictment before 
the coroners, as where the indictment was (collis) for (colli) 
exception cannot be taken to the indictment, and he has ns other 
remedy but a writ of error, and that is his right courſe. Bulſ. 
109. the King v. Lemman. | 

10. Exceptions were taken to an indictment, ſetting forth 
the aſſault and battery to be on the 12th LA February at O. and 

ide, viz. dans eiden A. 
unam plagam mortalem & adtunc & ibidem, but without ſhew- 
ing any time certain when this blow was given. As to this 
Williams J. ſaid, that here is * no place laid where the ſirote 
was given, and for this omiſhon the indictment is not good; 
for that ought to be certainly laid, and that ſo is Long's caſe. 
5 Rep. 120, 121. for he may aſſault him at one place, and 
give the ſtroke in another, as in Lacy's Caſe. 2 Rep. 49. put 
in Bingham's Caſe. And Croke J. ſaid, that as to the point 
of time, the words adtunc & ibidem refers to all the whole 
ſentence——2. That A. being thus ſtruck languebat a duodeci- 
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moe die Febr. uſque ad 13 diem Febr. ſo that the word (a) ex- 
cludes the 12th dav, and {u/qiz ad) excludes the 13th day, 
and fo no day at all. 3. Que quidem 13 die Februarii inter 
horas quartam & quintam obiit, which was laid to be inſuffi- 
cient, being an impoſhbility. As to the 3d Yelverton ſaid, 
that there ought to be a perfect hour between them, being 
laid to inter horas &c. ejuſdem diei, and that it is not good, 
Williams J. held, that in caſe of indictments ſuch exception 
is not allowable as to the uncertainty of the hour, tho? others. 
wiſe in caſe of appeals by the ſtatute of Glouceſter 6 E. 1. cap. 
b. ſo that the exception as to the hour is not good. Croke J. 
eld, that by the words (inter horas) there is a diſtinction of 
time denoted, as time paſt, and time to come, and that here 
it is ſaid, that he killed him the 13th day, which cannot be 
as it is laid, and ſo it is a fault incurable. 4. Becauſe it is 
ſaid, and ſ½ the ſaid C. did kill and murder the ſaid A. lt 
was ſaid by Williams J. and agreed by the whole Court, that 
the indictment is not good, but it ought to have concluded, 
and ſ he killed him modo & forma prout ; and the Court held 
the indictment inſufficient for thoſe exceptions and quaſhed 
it. Bulſ. 203. Paſch. 10 Jac. the King v. Clarke. | 
11. An exception was taken to an indictment, becauſe it 
was @ ſeſſione jufiiciariorum, and doth not ſhew what ſeſſions 
this was, and by this omiſſion it is not certain to the Court, 
whether they had any authority or not. Bulſ. 203. Paſch. 10 
Jac. Anon. 
12. So where it was, that eo iu inſtanter obiit, it is uncer- 
tain, and the indictment not good. Ibid. 204. 
The indit=- 13. So where it was eo iu dedit to the party killed unam 
5 plagam mortalem, but no place [part of the body] expreſſet 
the deceaſed Where this was, nor the * length or breadth of the wound {ct 
nam pla- down. And the whole Court were clear of opinion, that for 
ende, theſe exceptions the inditment was not good, and ſo they 
er pectus; quaſhed it. Ibid. 204. 
aud excep- | 
tion was taken to it for the uncertainty ; becauſe it might be in the neck, or the arm, or the 
belly, and that indictments ought to expreſs certainly in what part the mortal wound is, as the 
profundity and latitude of it, that it may appear to the Court to be mortal; and becaute it fail 
that obiie di rutneribus frædictis, the (indiftment having mentioned ſeveral wounds before) and ce 
6 of them it uncertainly alledged, this makes the indictment inſufficient as to all; quod fuis 
( $2 [ confeſſum per tot. Cut. 4 Rep. 40. b. Trin. 28 Eliz. Young's Caſe. 

But where the indifiment was, that he ſtruck the deceaſed in ſiniſtra parte ventris circa umbili- 
cum, it was reſolved per tot Cur, that the indiftment was good enough; for (in finifira partre ven- 
tris) is of itlelf certain and ſufficient, and the words (circa wmbilicum) which were uncertain 
were ſurpluſage, Rut the caſe of Young was aflirmed to be good law; for that had us certainty be- 
fore the cireiter, 4 Rep. 41. a. Trin. 41 Eliz. B. R. Walker's Caſe. 

Ss where the indiftment laid the ſtroke to be ſuper ſiniſtram partem lateris &c. an exception was 
taken that it was uucertain by not ſietoing in what part. But the Court held it to be certain 
enongh ; for latu is a place Innvn, Cre. J. 95. Mich. 3 Jac. B. R. Hall's Caſe. 

* Wheiher it was that (he died de diverſii plagis, but does not fhexw of what length or breadth the 
wound: were, wr of which of the wounds ie died, and fo it is uncertain, and cannot be known 
whether the wounds were mortal or not, the indictment was quaſhed. Sty. 76. Hill. 23 Car. the 
King v. Savage. See pl. 3. 


14. In an indictment of man/aughter the words ex malitia 
ſua precogitata, which were in a former indictment of mur- 
1 der, 


Murder or Manſlaughter, 


der, muſt be omitted. Roll. R. 407. Trin. 14 Jac. B. R. the 


King v. Sir M. Carew & al. 
15. The indictment was, that the defendant apud 7/7. in com. 


S. inſultum fecit & quod ibidem habuit & tenuit a certain ſword 


in his right hand and prædict. the deceaſed percuſſit, and does 
not ſay, bidem percuſſit, and therefore naught ; for it is not a 
neceſiary intendment that the percuſſion was at the ſame 
place; and the indictment further was, wheresf inſtanter 6b1it 
which is not certain but argumentative only, that he died in 
the ſame place; and for theſe reaſons, and becauſe it was body 
for body the indictment was “ ſufficient. Het. 35. Mich. 
3 Car. Gooderidge's Cale, 

16. The indictment did not few on what part of the body 
particularly the perſon was wounded, but ſays only generally, 
Mat it was upon the hinder parts of her body; the indictment 
was quaſhed. tv. 76 Hill. 23 Car. The King v. Savage. 

17. In an indictment of manſlaughter it is neceſſary to ſay, 
that he did it vs/untarily ; tho? if the fact be found it ſhall be 


intended to be done voluntarily by reaſon of man's being a 


free agent, ſo that what he does muſt be intended to be done 
voluntarily if the contrary does not appear. 12 Mod. 628. 
Hill. 13 W. 3. by Holt Ch. J. in delivering the opinion of the 
Court in the Cate of the King. v. Plummer. 


(X) Bill found and Verdict. How, and Proceed 


ings and judgments. | 


I. IF a man is arraigned of murder and found not guilty, but 

that he is guilty of honncide or manilaughter of the ſame 
perſon, he thall be hanged; for this is a good verdict; for 
in murder is compriſed manſlaughter, and lo it was adjudged 
in B. R. and in a caſe in the marches of Wales, which was 
agreed by all the juſtices in the time of H. 8. Br. Corone, 
pl. 221. 

2. Upon an indictment of murder again/? A. and B. the 
grand jury found 6//a vera as to A. and manſlaughter as ts B. 
and Coke Ch. J. ſaid, that this is poſſible ſo to be, and it may be 
good; and it was ſo held per tot. Cur. And Coke faid, that 
the beſt way is to have a new indictment againſt B. and this t9 
be for manflaughter ; tor this finding of the jury cannot be ſo 
indorſed upon this indictment, and it is beſt to have ſeveral 
indictments againſt them; Doderidge J. ſaid that in one in- 
dictment this may be ſpecially fo ſet down and well enough; 
Coke and the reſt of the Judges ſaid, that they could not pro- 


ceed againſt B. upon this indorſement, but upon a new in- f precegi- 


diftment, and a rule of Court was made to draw a new in- 
dictment againſt B. and he was bailed, 3 Bull. 200. T rin. 
14 Jac. Ihe King v. Cary. 
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3. It has been adjudged that if the jury on an indictment, 
or appeal of murder, find the defendant guilty of manſlaughter 
without ſaying any thing expreſſly as to the murder, it is inſuffici- 
ent and void, as being only a verdict for part; and ſerjeant 
Hawkins ſays, quære if the law be not the ſame where the 
jury upon ſuch an indictment, find that the defendant killed the 
deceaſed ſe defendendo, or per infortunium, and do not expreſſly 
find that he did not murder him, according to the generality 
- the ancient authorities. 2 Hawk. Pl. C, 440. cap. 47. 

8. 


(Y) Tried; where. 


It is faid by I. A PPEAL was brought of firiting in one county of which 
ſome that , he died in another county, and it was tryed by both coun- 
the death of %%; but it was ſaid that the ;2difment Hall be taken in the one 


one who | g g 
died in ore County only. Br. Corone. pl. 140. cites 4 H. 7. 18. 
county of | 

the wound given in another, was not indiftable at all at common law, becauſe the offence was not 
compleat in e:ther county, and the jury could inquire only of whit happened in their own county, 
But it has been holden by others, that if the corps were carried into the county where the tiroke 
was given, the whole might be inquired of by 4 jary of the ſame county; and it 15 agreed, tha! 
an appeal might be brought in either county, and ike fat tried by a jury returned jointly from 
cach ; and at this day by force of 2 & 3 Ed. 6. 24. the whole is triable by a jury of the county 
wherein the death thall happen on av indictment found, or appeal brought, in the ſame county. 
Hawk. Pl. C. 79, 80. cap. 31. S. 13. | | 


[For more of Murder in general, ſee Acceflfary, Appeal, and other 
proper Titles. | | | 


Mute. 


(A) Puniſbment thereof by Paine fort et dure, or 
otherwite in what Caſes, by the Common 
Law, or by Statute Męſim. 1. 3 E. 1. cap. 
12. 


* This 92 1. 722 1. 3 E. 1. cap. 12. Provides that notorious * fe- 
— 4 — lons, an which + openly be of evil name and 7f witl 
ſen Shih is not put themſelves in enqueſts of felonies that men charge them 


with 


Mute. 1527 


vil hi before the juſtices || at the King's ſuit Mall haue ** Hong the bigheſt 
and hard impriſonment, as they which refuſe to ſtand to the com- off nge, nes 
mon law of the land. But jhis is not to be underſtood of ſuch 2 


priſoners as be taken of ++ light ſuſpicion. | which is of 
ail felonies 

the loweſt; but it extends 79 + women as well as to men, and fo It appears by divers ancient and 

late precedents, and to hat end is the general word felon vied, 2 TIntt. 177. 1 Portman Ch. 

. faid that in his time all the jullices agreed, that he who ſtands mute in caſe of treaſen thall not 

e put to penance, and therefore it ſecms that he thall be draw and hanged, Br. Pain, pl. 19. 
—Serjeart Hawkins ſays, it is clearly ſettled at this day, that Randing mute upon arraignment of 
high tieafon is equivalent to a conviction by verdid, or confeſicn, and conſequently ſubjects the 
er:minals to the ſame kind of judg nent and execution, as ſach a conviftion wovld do, 2 Hawk. 
Pl. C. 329. cap. 30. S. 9.—8. P. Co. Lit. 391. a. S. P. D. 205. pl. 4. Mich. 3 & Eliz. 
— . P. lenk. 223. pl. 81. If a man appear to fland obſtiuately mute in petit Jarceny, 
he ſhall h vi the like judgment &c. as if he had confeſſed the 1ndifilmeut. 2 Hawk. Pl. C. 329. 
cap. 30. 8. 10,-——-þ 8. P. 2 Hawk. Pi. C. 331. cap. 30. S. 17. 

4 The matter mu? be evident or probable, whach it is the judges duty to look unto, 2 Toft, 197, 
——9. P. citcd by f:ricant Hawkins, and that Sir William Stauadzord ſays, ttat there ought 
to be evident or probable matter to convince the panty of the crime whereof he is ar- [ 28 J 
raigned, or otherwiſe that he be a notorious felon, or openly of bad fame, and there- 5 
fore he adugſes the judge, ſor the ſuti faction of kis flatute and diſcharge of his duty, te examine the 
t ndence which proves tre prifoner 04 of the fact before he proceed to the judgment of gain fort ct dure 5 
yet the ſeijeaut ſays he cannot find any book which takes notice of any examination of this Kind, 
or of any entry, that the defendant appeared to be a notorious felon before ſuch jedgment given 
againſt him upon his ſtanding mute, whether vpon an indictment or appeal, but all the books 
cited ſthere] in the margin teem to intimate, that the ſtanding mote 15 of itſelf a ſum̃c ich 
——— for ſuch judgment; yet all that can be inferred from thence ſcems to be this, that it 15 
not neceſſary to make any thing of this kind part of the record, it being a matter leit to the di- 
cretion aud conſcience of the judge, and to be preſumed where it is not expreſſed. But as to 01 
capital appeals whatſoever, and all indifments and appeals of petit treaſon, perhaps it may be 
faid, that not being within this ſlatute, but iemaining as they were at common law, the obttina- 
cy criminal in ſtanding mute to them may be of ittelf without more a ſuticient inducement to 
a judge te award him to his penance; but conſidering thoſe appeals and indictments are within 
the ſame reaſon with thoſe mentioned in the tlatute, and it is uncertain how the common law 
ttood in relation to theſe matters, as appears by the beſt au hors ciftering among themſelves con- 
cerning them, and ſeeing the method prrieribed by the ature is very juſt and equitable, it ſeems 
prudent at leaſt in the jadge to obſerve the ſame rules in all cales of this Kind, 2 Hawk. Pl. C. 
339. cap. 30. S. 14. F g : 

| The act ſpeaks only of indi&tments at the ſu't of the King; but the judgment of paive 
fort & dure was at the common law, both in appeals and iadietments. 2 Inſt. 177. 

This act extends nut to the ſuit of the party by * appeal, becauſe as faid betore the judgment of 
paine fort & dure was at the common law both in appeal and 1nditment, * 8. P. Jenk. 223. 
pl. 81, ; 

** Some huld from theſe words, that the puniſhment of paine fort & dure was given by this act ; 
ethers held that at the common law for {clony the priſoner ſtanding mute thould upon a nihil dieit 
be hanged, as at this day it is in caſe of high treaton, and as they fay, in caſe of appeal; others 
held, that at common law in favour of life, he ſhould neither have paine fort & dure, nor have 
judgment to be hang'd, but to be remaaded to priton until he would anſwer. 2 Inft. 178. Bur 
in anſwer thereto Lord Coke, after deſcribing the ſeserity of the panithment, obſerves, that the 
party upon the matter dies three manner of ways, viz. onere, tame, and irigore z by weight, fa. 
mine, and cold; and that the reafon of this terrible judgment is given by the ffatute, viz. Be- 
cauſe he refuſes to fland to the common law of the land, i. e. lawful and due trial according ts (aw, 
and therefore his puniſhment is more ſevere, laſting and grievous without comparifon than it thould 
have been for the offence of felony itſelf; and the felony itſelf cannot be adjudged without 
anſwer; and denies all thoſe other opinions. And as fo the fiſt he holds that this puniſhment was 
510. firſt inflited by this at; for that no Court or Judges could upon thoſe words (have ſtrong and 
hard impriſonment) frame ſach a judgment conſiſting of fo many divers particulars; and hence 
it neceffarily follows that this puniſhment, becauſe it was to be done in priſon, was before this 
act, but ſutficientiy fignitied (as ever ſince it hath been) by .thoſe two epithets fort & dure ; 
lo as this act fetteth forth the quality of this judgment, and not the judgment itlelt, 2d. This 
act deſcribes what perſons thall be panithed by paine fort & dure, viz. notorious telons, and which 
are openly of ill fame, but ſets not down (as has been laid) what the freniſament ts, but provides 
that it ſhall not be for light ſuſpicion. zd. All books that held with great authority, that in cate 
of appeal the prifoner Htanding mute {hall have judgment of paine fort & dure, to prove that tuck 


judgment was before the making this act; for rhis ftatute extends not ts appea;s, which are the ſu:x 
wt tne ſubjcct, but only ro the ſuit of the King, which is by way of ind:crment; and herein the 
Uu4g dt 


> * We 
„eds ot Feen re ber ark ble, # antom npdeliatus N r-ſpondere VEL? © Co Sc. Apcllam inde 
g * , 4 * 8 * - * 0 re = _ 6 * | 0 [Jn 
Fett 1 Ern, Ni fut ena cebit, mor?! kamen nen contemmabitur, fed 84% 4 ooh Se. and 
there fers down the penance, which of necethty guſt be at the common law; and huewith 
agreet Britten, who wrote Won af er this act 5 10 25 the DENGNCE in caſe of ajfeal is beth by arc 
ae! ſnd auticrity. And as ts tre ſeeon? opinion, the anſwer to the firſt anſwers this allo, and if 
* 9 0 * ' © . . 

he ih ud be hang'd by the comm in law, this Natuto docs not take gt awar, but ordains, that he 
ihould bare firoag ond hard iinhriſonmeat, and iheretore that a {clon ftinding mute may according 
to their opinions be hang'd at this day i Contrary to all the books and conſtant aud continnal exe 


rience. As to th: 14rd, it would be Enteitaining too mean an opinion of the common law {nould 
at ſo far encourage felons that they by their conumacy again{t it ſhould ſoffer one of th loweſt 


puniſhments, ve. 1mpr.\ul ment till they would anfwer; and the anſwer to the firſt opinion 13 likewiſe 
ſo to this. 2 Inſt. 173, 179. 

++ S-:jcant Hawkias fays, that he does not find it faid in any hook, what ſhall be done to 2 
perſon who obit.natcly Aanding mute fe an arraignment all appear te be charged up: very light ff. 
Pician; bur ſays ke takes it for granted, that he may be eve rely fined ant impr:joned for Lic Cults 
tempt. 2 Hawk. PI. C. 330. cap. 30. S. 15. 


Br. Corone. 2. In appeal! at the ſuit of the party, the defendant ſtood 


* mute, and it was found by inqueſt that it was for malice, 


i kad been by which he was hanged pro non defendendo, and not put 


a the fut to Penance ; quod nota; quære. Br, Pain, pl. 8. cites 21 E. 
oft the King „ 18 . 
he ihould 3 ? 

have been 

put to penance; qucd nota drrr/iry between afpeal and arraignment upon indifiment at the [air of 
4e Aing. Br. Appeal, pl. 40. ciies 8. C. acc. 

In appeal of ati the deſcudant was taken, and would not ſpeak; by which inqueſt of office 
Was taken aud charged if fe courd [peat the fame diy, who ſaid that he could; by which be was 
put to penance z gud nota; as at ihe ſuit of the Ring. Br. Pain. pl. 13. cites 43 AL 30.— 
Er. Corone. pl. 12 3. ches 8. C. in appeal of rubrery, Br, Appeal, pl. 24. cites 8 H. 4. 1 2, 

It is holden by Sir Mathew Hate that an appelice of felony ſtanding mute hall not have 
jodgineat ot penance, but ty be hang'd, but this is made a quzre in Staundiord and Brooke, à 4 
the contrary opinion ſcems to be favour'd by Sir Edward Coke, and is expreſsly holden by Re- 
[ 2 ] Iynge aud 1d ported by teveral revolutons in the Old Books, whereas the Yeai Book 

$29 „f 21 E z. 1-cms to be the only retoluttion in favour of the other fide; to which :t 
may be anſwered, not only that three of the above reſolutions to the contrary are much later, 
bur alſo that the apyelice in this caſe appears to have been taken with the manner, which probably 
might be a cucumitance of coulicerable eight in the judgment. 2 Hawk. Pl. C. 325. cap. 30. 
D. 22. 


#* Br. Coro» 3. If an * appellor or + appr Ver /fands mute he hall be hang d. 
ve, pl. 99 Br. Pain, pl. 12. cites 26 Aſſ. 19. 

cues 3. C. . 

r S. P. Br. Corone, pl. 22. cites 8 H. 4. 3. by reaſon of the confeſſion of the felo1y before. 


Er. Corene, 4. If a man ab;ures the realm, and after is talen and arraign« 


13 ed and ſtands mute, he ſhall be put to penance. Br. Pain, pl. 


Put kr. 12. cites 26 Afll. 19. 
P. in, pl. 2. | 
ciics 8 H. 4. 3. contra, that he ſhall not be put to penance, but ſhall be hang'd 


4 b ; for he was at- 
ta of tclouy before by his cbaſcſſion. Br. Corone, pl. 22, cites S. C. 


5. See pain of the felon for refuſing of the law, and for 2: 
eoncluding of his plea of not guilty ad patriam; for when it was 
demanded of him how he would he tried, he /aid that he would 
be tried by Cad, Saint Mary, and Holy Church, and nat other= 
w:/c, and therefore he was put to penance. Br. Pain, pl. 14. 

* Br. Coro- cites 4 E. 4. 11. and “ 7 E. 4. 29. accordingly; for if he will 
_—_ _ not conclude his plea, et de hoc ponit ſe ſuper pattiam, he 
cg hall be put to penance, OT 
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6. In appeal the defendant pleaded not guilty and would not Br. Peremp- 
put himſelf upon the country, and therefore he was put to pe- 4 N 
nance, as well as it he had been arraigned at the ſuit of the ESE 
King; quod nota. Br. Pain, pl. 15. cites 14 E. 4. 7. | 

7. J. N. was arraigned of certain telony and of making mo- Br. Pain, 
ney, who pleaded to all nat guilty, and upon this ven. fac. was .* 
awarded returnable immediate, and the ſaid J. N. challenged 
peremptorily 31 jurors, by which the jury remained for default 
of jurors, and 40 tales were returned 2 days after, and the jury 
appeared, and he was commanded to keep his challenge, and would 
not ſpeak, by which 12 men were charged upon him, and found 
him guilty, wheretore he was hang'd, becaule he pleaded not 
guilty before; quod nota bene. Br. Corone, pl. 51. cites 15 
E. 4. 33. | 
8. ie a man challenges above 36 jurors in appeal, he ſhall be Br. Pain, pl. 
put to penance, by all the juttices; Keble e contra, and that 5: tes 3 H. 


the ſtatute of Weſtm. 1. cap. 12. Mention at the ſuit of the 3 
King. Br. Pain, pl. 4. cites 3 H. 7. 2. ſhall be 
; nang'd and 


nu? put to penance; quod nota; by the juſtices of both benches, —Serjeant Hawkins lays this 
point ſeems to be holden in the ſecond inſtitute and alſo in the latter part of Sir Nathew Hale's 
Fieas of the Crown, but ſays this very point is made a quzre in another part of Ha'e's Pleas of 
the Crown, and alſo in Kelynze, and the contrary is hoden in the thad taltitutey ne ther does it 
ſcem eaſy to aſſign a reaſon, why he who challenges mote jurors than he ought, tall, u reſpect of an 
implied refoſal ct a legal trial, be thought worthy of a greater paniinment than he win obttinatels, 
diree ly and exprefsly refuſes it ; to which may be added that tete frems to be but one tall ant ho- 
rity in the Old Books for the maintenance of this opinzon | which is ins of 3 II. 7. 12.) whereas 
there is a great number uf the other ide, 2 Hawk. Fl. C. 327. cap. 30. 8. 3. 


8. C. cited 


9. T. being indicted for robbery refuſed to plead, and his 
2 Hawk. 171. 


two thumbs were tied together with whipcord that the pain of that 


might compel him to plead, and he was tent away to ty'd and =Y 8 
the miniſter prevailed on to go to him to perſwade him; and And Sege- 
an hour after he was brought again and pleaded, And this at Hawe 
was ſaid to be the conſtant practice at Newgate, Kel. 29, M5. toys 
X b 333 1> laid % be 

14 Octob, 14 Car. 2. Thorely's Cale, thi 25//ang 
: rache not 


to procced to the judgment and peuance Lſcre all nett of perſuading him to plead ave found ws 


eff tual, 
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0 fort et dure. 


I. A PPEAL at Newgate before the juſtices of gaol-delivery, Br. Appeal, 
12. 24. cites 


the defendant plicaded not guilty, and would not put 0+ ene 
himſelf upon the county, by which he was put to penance, and — * . 
the judgment was, that he ſhall be remanded to the priſon where 178. i that 
he was before, and after he Hh be put into a chamber, and rb 

i l and cet be 
there ſhall be naked without litter, ruſhes or claaths. or other . 
thing but the bare ground, and then he /ha!l laid upon his || Orig. 
back, naked without any thing avout him, ſaving a cloth to cover 


Ven.) — 
. 42 . . 9 50 chat 
þis members, and that his + head and his feet be \| covered, and 
; that touch nut 


their heads 


the ground, that the one arm be drawn to the one quarter of the chamber with 
and that a chord, and the other arm to ancther quarter &c. and that the 
_ _ one foot ſhall be drawn to the one quarter of the chamber, and the 
nance bur ether foot to the other quarter & And that a piece of iron h 
rye bread &c. be put upon his body as much as he can ſuffer and bear upon him 
Per Fin and mere, and the © firſt day he ſhall have three marſels of bread 
J. Kelw. 70. made of barley, wiknout any drink, and the ſecond day he jhall arink 


pl. 4. as much as he can at three times, of water which is next to the 
Serjrant # « 5 , 4», , 
Hows Goor of the priſon, except running water, without any bread, and 


favs, that this ſhall be his diet r he be dead. Quod Nota. Br. Corone, 


the manner pl. 160. cites 14 E. 4 8. | 
ot 1nfiict- 


wg this puniſhment may be beſt found from the books of Entries and other law books, all of 
which generally agree, thet the pritoner thall be remanded to the place from whence he came, 
and put into forme low dark room, and .there lad on hs back without any manner ef co. 
vering except for the privy parts, and that as many weights be laid upon him as he can bear and 
more, ard that he thall have no manner of ſulterance but the worſt bread and water, and that 
de ſhall nor eat the tame day in which he drinks, nor drink the ſame day on which he eats, and 
that he tal! ſo continue til] ne die Rut that it is faid that ancienily the judgment was not that 
he thould fo continue until he ſhould die, but until he thould anſwer, and thet he might fave him- 
felf from the penance by putting himſelt upon his trial, which he cannot do at this day after the 
judgment of perance once given. 2 Hawk. Pl. C. 339. cap. 30. S. 0.— Aud there in the mar- 
gin, the ſcrjeant, as to the [reminding im te the place whence fe came} cites H. P. C. 229. S. P. 
C. 1:0. (E) Keilw. 72. a. 4 E. 4. 11. pl. 18. 14 E. 4. 8. pl. 17. Abr. Br. Corone. 160. 2 1rf, 
178. Ra. Ent. 38 5. pl. 17. 8 H. 4. 1. pl. 2. And as to the worde /in ſome lor dark ren. 
He favs, that this clauſe is omitted in Keilw. 70. a. 4 E. 4. 11. pl. 13, But is mentioned in 
all the other books above cized, but with this diſſerence, that 14 E. 4. 11. pl. 17. ſays only 
that he {hall be put in a chamber, without adding that it tball be low or dark. — And as to 
the words {there lid a us hac Fc.) He ſays, hat in this al the books above cited ſeem to agree, 
And 14 E. 4. 8. pl. 17. and 8. P. C. 150. (E) and 2 Inſt. 178. add, that he ſhall lie with- 
out any litter or other thing under him, and that one arm thai! be drawn to one quarier of tie 
room with a cord, and the other to another, and that his fert ſhall be uſcd in the fame man- 
rer. But that thete clauſes are wholly omitted in all the other books above cited except H. P. 
C. which takes notice of the latter of them only. And Ra. Ent. 388. pl. 2. adds, that an hoe 
{tall be made for the hezd. And Keilw. 70. a. ins, that the head inall not touch the calth 
but none of the other mention eher of thele claules And as to the words er as mar; 
eveights Ha be laid 4 zn him as ke can bear and more co) He ſays, that in this all the boar 
adove cried agree. And as to the word {bread} he ſays, that in 14 E. 4. 8. pl. 1-. S. F. C. 
158. (E) and 2 Inſt. 178. are, that he ſhall have three morſels of barley bread a day. Kellw, 
70. a8. ihat he ſhall have oaly rye brcad, and Ra. Eat 385. pl. 2. and 2 H. 4. 1. pl. 2. general; 
that he ſhall have of the worft bread. And as to the word /wwarer} he ſays, that in 14 U. 
4.8. pl. 17. S. P. C. 1 50. (E) 2 Init. 178. & 8 H. 4. 1. pl. 2. & Keilw. 70. a. are, that lie 
mall have the water next the priſon ſo that it be not current; but Ra, Ent. 395. pl. 5. is geuc- 
ra, that he nat have the worſt water, And as to the words {nt cat the ſame day in u 
he drinks, nr drink the ſame day an which he eats Ce. he lays, this is omitted in Keilw. 75, a. and 
in 8 H. 4. 1. pl. 2. And as to the words (e die he ſays, this is omitted in noue of the 
books above cited, except 14 E. * 5. 1:. & H. P. C. 227. but that neither of thoſe bout; 
gte the whole judgment at large. Hawk. PL C. 330, 331. Gap. 3.— This ſeems to hem 
pi:nted and ſhould be 4. | 


— 
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Time. 


8 1. 4 Neient!ly the judgment was not that he ſhould be preſſed 
had a late till he died, but until he ſhould anſwer ; and he might 
inſtavce of ſave himſelf from the penance by putting himſelf on his trial, 


one wio - 0 . . 
og af.ally Which he cannot do at this day after the judgment of penance 
waer this is once given. 2 Hawk. Pl. C. 231. cap. 30. S. 16, 

ume nt f | 

* -aine fort & dure, and yet afterwards admitted to plead. 2 R. 5. L. 199. 


D) Ma. 


9 


r and S_ 


Mute. 837 
(D) hat ſhall be ſaid to be ſtanding Mute. 


F. WH ERE a man pleads not gui li and after ſtands mute be- 
| ore trial, it is as if no anſwer had been given. Br. 


Pain, pl. 2. cites 8 H. 4. 3. 11 
2. Contrary upon confeſſion; for this countervails verdict. Ib. clear thar 


aftrr a man 
path confeſs'd himſelf guilty, or * pleaded, and put himſelf upon his country, he ſhall not 
afterwards be demeaned as one that ſtands mute, in reſpect of his ſubfequent ſilence; but the jury 
ſhall be charged, and the trial ſhall proceed, and the like judgment ſhall be given as in common 
caſes. 2 Hawk. PL C. 327. cap. 30. S. 4+ Kel. 36. 8. P. 


3. A man may ſtand mute two manner of ways; firſt, when 
he ſtands mute without ſpeaking of any thing, and then it ſhall 
be inquired, whether he ſtood mute F malice or by the act of 
God; and if it be found that it was by the act of God, then the 
judges of the Court (who are ever to be of council with the 
priſoner to give him law and juſtice) ex officio ought to in- 
quire whether he be the ſame perſon and of al! other pleas 
which he might have pleaded, if he had not ſtood mute. 2 Inft. 


177, 178. 


4. And note well the aboveſaid words of our books; [ whe- 
ther of malice or by the act of God] for it may be, the pri- 
ſoner in truth cannot ſpeak, and yet being not mute by the 
act of God he ſhall be forthwith put to his penance ; as if the 
delinquent cut out his own tongue and thereby become mute. 2 
Inſt. 178. | 

5. Another kind of mute 1s, when the priſoner can ſpeak, 
and perhaps pleads not guilty or pleads a plea in law, and will 
not conclude to the inqueſt according to the act of 3 E. 1. cap. 12. 
or ſpeaks much, but does not direfly anſwer &c. for idem eſt 
nihil dicere & inſufficienter dicere: to be ſhort, when in the Mo wk 
end he will not put himſelf upon the inqueſt ; that is, De bono , 
& malo to be tried by God and the country, then that act is inently or 
ſufficient warrant, if the cauſe be evident or probable, to put e, 
him to his penance ; but if he * demurs in law, and it be ad- — 
Judged againſt him he ſhall have judgment to be hanged: and upon his 
tho' by his demurrer he refuſe to put himſelf upon the inqueſt _ 3 
according to the letter of that act, yet foraſmuch as he is out may jg 
of the reaſon of that act, for that he refuſeth not the trial of perly be laid 
the common law, the demurrer being allowed to him by law, — a 


and to be tried by the judges, he ſhall not be put to his pe- „ho makes 
nance, but have judgment to be hanged. 2 Inſt. 178. no anſwer 


atall; as 

where a man refuſes to plead a plea in chief, or the general iſſue, but inſiſts en ſome frivolous defence, 
vr even to plead a good dilatory plea, and refuſes to flead over to the felony, in which cafe, after ſuch 
2 plea is found againſt him, he (hall not be admitted to plead in chief, but ſhall be adjudged to 
his penance in the tame manner as if he had made no plea at all. And /o ſhall he be who pleads 
4 g plea in chief or the general iſſue, but refuſetk to fu! himſelf pon the inqueſt, (that is, to he tried by 
God and his country it a commoner, or by God and his peers if a lord) or to wage battle where 
iach trial is allowed. 2 Hawk. PL C. 326. cap. 30. S. 1. 

It is clear, that he who demurs in lago to an indictment or appeal ſhall not be eſteemed to ſtand 
mute, nor to be dealt with as ſuch, as having refuted a trial by his country; for he puts himſelf 
npon a trial by the Court which is the proper trial of a matter in law. 2 Hawk. PL. ©. 327. 


cap. 39. S. 3. 
: (E) Inquiry 


_ ute. 


(E) Inquiry thereon. In what Caſes, and of what, 
by what Fury, and How. 


<q . — 1. THE defendant in appeal ſtood mute, and it was inquired 
S. C. by inqueſt of the marſhal's ſervants and others, the time 
when he ſp3ke, and i he was mute for malice to delay death, or 
by att of God, and if the goods were the plaintiff's at the time if 
the robbery, and if he was taken at the freſh ſuit of the plaintiff, 
and all found againſt the thief. And therefore he was adjudyed 
to penance to be preſſed to death, and the plaintiff reſtored, 
eds 6- Br. Pain, pl. 1. cites 8 H. 4. 1. 


6 If a man abjures the realm, or is outlawed for felony, and 


gig, and after is taken and brought to the bar, it ſhall be demanded of him 


the zahlten what he can ſay why he ſhall not be put to death, and if he 
1 ſtands mute, it thall be inquired if it is by fraud or by act of 
cauſe e. God. Br. Corone, pl. 155. cites 10 E. 4. 19. per Littleton, 
and after de | | 
A brought brfore them, if he Aards mute it ſhall not be inquired of him, but if he has matter to diſ. 
charge the extccu ion he ought to plead it at his peril. Ibid. 

ond the diverſity i, becaule he us been always in their priſon, ſo that it appears that he is the 
ſame perſon w!o was attainted ; but contra of a man a/jr'd ar outlaww'd, and therefore he may ſay 
phat he is not ts ſame fn; tor it may be that another perſon is taken fo: him. Ibid, 


3. It ſeems agreed, that were a priſoner ſtands wholly mute 
without making any anſwer at all, the Court thall take an inqueſt 
of cff:ce by the oath of any 12 perſons that happen to be preſent, 
whether he do ſo of malice or by the att of God. But after an iſſue 
has been joined, if the priſoner ſtand mute when the %] are 
n Court, it there be any need for ſuch inquiry, it thall be made 
by them and not by an inqueſt of office. 2 Hawk. Pl. C. 327, 
cap. 30. S. 5. N 

5 Where a man anſtoers, but not Hectually, it ſeems need- 
leſs to make any inquiry whether his refuſal be owing to his 
malice or not, becauſe it is apparent. 2 Hawk. Pl. C. 327. 
cap. 30. S. 6. 

5. Where one ſtand mute by the af of Gd, the judges of 
the Court (who are always to be of counſel with the priſoner 
to ſee that he have Jaw and juſtice) ſhall not only cauſe the „ei 
leny to be inquired of, but 4% whether the priſoner be the ſame 
Perſan, and all other matters which he might have pleaded in 
his ecfence. And the ſerjeant fays ſuch inquiry ſhall be made 
as he ſuppoſes, not by an inqueſt of office, but by a jury returned 
by the ſheriff, in the fame manner as if the defendant had actu- 
ally pleaded: for ſince it is no ways his fault that he did not 
fo plead, there is no reaſon why his trial ſhould be in a more 
looſe or ſummary manner, or any way leſs regular or ſolemn 
than if he had, To which may be added, that Sir Matthew 
Hale ſays, ** that the felony ſhall be inquired of &c. in the 
'”* fame manner as if the priſoner had pleaded not guilty.” 

3 | From 


a nd — 4 — — £3 


1 __ 1 me 3 igen 


Mute. 


From which words it ſeems plain, the inquiry ought to be by 
an inqueſt returned by the ſheriff, as in other trials at the miſe 
of the parties, becauſe if the defendant had pleaded it muſt cer- 
tainly have been ſo. And therefore it ſeems reaſonable, that 
where Sir William Stamforde having ſpoken of ſuch inquiry 
adds immediately, that it is but an inqueſt of office, ought to 
be underſtood not of the inquiry of the felony whereof he had 
laſt ſpoken, but of the in _ whether the priſoner ſtood 
mute of malice or by the a0 of God, whereof he had ſpoken 
in the ſentence next before. And I the rather incline to think 
that this is his meaning, becauſe the books cited by him to this 
point relate to this inquiry only. 2 Hawk. Pl. C. 327, 328. 
cap. 30. S. 7. 

6. It ſeems to be ſettled at this day, that where one who is 


t 532 


g : : . But if a pers 
attainted either by judgment on a verdict, or confeſſion, or by fon ſo at- 
I_ outlawry, or abjuration, ſtands mute to the demand why execution — = 
N f ould not ge againſt him, he ſhall not be awarded to his penance — 
x 0 but to the ſame kind of execution, if any, that would have [ 532 J 
25 been awarded if he had ſtood mute; yet there ſeems to be this if one be 
to dic. difference, that where one who has always continued in priſon _ 2 
N | after an attainder by verdict or confeſſion, ſtands mute to the * 
* = demand why execution ſhould not go, it ſhall be awarded a- and ſtand 
gh gainſt him without any inquiry whether he ſtands mute by mute 3 
| malice or otherwiſe, or whether he be the ſame perſon who is hy eecu- 
jute ſo attainted or not, becauſe it ſufficiently appears that he is the tion ſhould 
eſt fame perſon, and that 1s ſufficient to juſtify an award of execu- nt 1 hes 
ent, tion againſt him, where nothing appears to the contrary, 2 Fina 
ſſue | Hawk. PI. Go 328, cap. 30. 8. 8. inquired 
are ; whether he 
ad and mute of malice or of the act of God; and if it be found of malice, it ſeems that execution 
ade ſhall be awarded without any farther inquiry; but if it be found to be the act of God, it gems 
27. that it ought alſo to be inquired whether he be the ſame perſon or not, in the ſame manner as 
where _ _ mute by the act of God when firſt brought upon his trial. 2 Hawk. Pl. C. 328. 
cap. 30. S. 8. | 
ed- A felon, that had pleaded to ifſue and abjur'd, ſhew'd for cauſe why execution ſhould not go 
his againſt him, that he was drawn out of the church of B. and pray d to be reftored ; the King's Attor- 
- ney travers'd it, and at the return of venire facias he ſtood mute, and was hang'd ; but firſt it 
2 / ' . . 8 . 
was inquired if he was drawn out of ſanctuary, who ſaid that he was not, and then the ſame ws 
R gueſt inquired of the covin which was found, Br. Corone, pl. 22. cites 8 H. 4. 2. 
0 
ner 
＋ 0 (F) Forfeiture, and Pleadings. 
me 
= I. A Felon, who ſtood mute and was put to penance, had * 7 
* | goods of his own, which were claimed by J. S. by grant _ — —_ 
: of the King as forfeited; and it was agreed that whoever has be delivered 
_ the forfeiture, yet the goods ſhall be brought into B. R. and ſhall e my — 
7 . 2 onclaimi 
we N claimed and delivered to the party. Br. Appeal, pl. 24 cites hem under 
: 8 fl. 4. 1, 2. a grant from 
an ; the crown « 
* till he has ſhewed a good title to them in the King's Court by ſome grant ſufficient to paſs them 


2 Hawk, Pl. C. 331, cap. 30. 8. 29, cites 8 H. 4. 
h | „ „ 
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There isno 2. He that ſtands mute Vor ſeits no lands, but goods, chat- 
doubt, that tels, leaſes, and debts, except his offence be ſave? oy and then 


ee he forfeits his lands to the Crown. Bacon's Uſe of the Law. 
he ali for- 32. 

feit both x | 

lands and goods in the ſame manner as if he had been attainted any other way; alſo Serjcant 
Hawkins took it for granted, that in the caſe of felony and petit treaſon, where a perſon by ſanding 
mute {hall not avoid being attainted for ſuch crimes, he thall forfeit his lands and goods in the 
ſame manner as on other attainders. But where-ever a perſon ſtanding mute is adjudged 10 his 
fenarce, and thereby prevents that attainder which otherwiſe he might have incurred, it ſeems 
agreed. that he * forfeits his chattels only, and not his lands. 2 Hawk. Pl. C. 331. cap. 39, 
S. 19. The book cites H. P. C. 226. Savil. 56. pl. 121. Kely. 57. D. 205. pl. 4. Inſt. 177, 
178. Br. Pap. 19. Co. Lit. 391. 3 Inſt. 14. S. P. C. 150. (C) Fitz. Core. 283. 18 E. 3. 26. 
S. P. C. 150. (D) S. P. C. 2 50. (D)——* S. P. Br. Appeal, pl. rot. cites 14 E. 4. 9. for the 
lands are ſaved to the heir. Ss if he challenges aborie 36 jurors in appeal, he ſhall be put to pee 
nance, and not forteit his lands; by all the juſtices except Keble. For he ſaid, that the flatute 
of M. I. cap. 12. is at the ſuit of the King. Br. Appeal, pl. 82. cites 3 H. 5. 2. Br. Paine, 
pl. 4. cites S. C. 


[For more of Mute in general, ſee Accefſary and other proper 
Titles.) 


1 5341 Meteſlity. 


(A) Neceſſity. Of uhat Things it may be an 


Excuſe. 


Lex neceſſi= 1, 7 D qued alias licitum non eft, neceſſitas ſacit licitum & neceſ- 
vatis off tex tas inducit privilegium, quod jure privatur, Bridg. 20. 
temporis, ſci- . 


Veer inftan- cites Bratton, 


's.s And 3 i 
OE legum vincula irridet, Hob. 159.—2 Bulſ. 61. — ro Rep. $1, —Jenk. 19. pl. 35. 


207. pl. 38. 280. pl. 5 —— Lev. 4. in caſe of Manby v. Scott. X 


2. The law charges no man with default where the a# is 
compulſory, and not voluntary, and where there is not a con- 
ſent and election; and therefore if either there be an impoſſi- 
bility for a man to do otherwiſe, or ſo great a perturbation of the 
judgment and reaſon, as in preſumption of law man's nature cans 
not overcome, ſuch neceſſity carries a privilege in it ſelf, Bac. 
Elem. 25. | 

3. Neceſſity is of three forts, neceſſity of conſervation of life, 
neceſſity of obedience, and neceſſity of the ad of Cd or of a ſtran- 


. Ibid, 
5 * 4. And 


hat- 
then 
Law. 


erſcant 
andin 
in che 
10 his 
ſeems 
p. 30. 
. 177, 
3. 26. 
or the 
to Pee 
Qatute 
Paine, 


Der 


IN 
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4. And 1. of conſervation of life, if a man ſeals viands 8. F. Rut if 
ſuch his ne- 


10 ſatisfy his preſent hunger, this is no felony nor larceny. — * 


owing to his 
| unthrifti- 
neſs, ſurely it is far from being an excuſe. Hawk. Pl. C. 93. chap. 23. 8. 20. So if divers be in 
Langer of drowning by the caſting away of ſome boat or barge, and one of them ger 70 ſome plank, 
or on the boat's ſide, to keep himſelf above water, and another to ſave fs life thut him from it, 
whereby he is drowned, this is neither ſe de fendendo, nor by mitadventure, but juſtifiable. Ibid. 
. P. Hawk. Pl. C. 73. cap. 28. S. 26. : | 

So if divers felons be in a gad, and the gav! by caſualty is ſet on fire, whereby the priſoners get 
forth, this is no eſcape nor breaking of the prifon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant that ſetteth his merchandize on land without ſatisfying the 
cuſtomer or agreeing for it, (which agreement is conſtrucd to be in certainty) thall forfeit his mere an- 
dize, and it is io that by tempelt a greater quaatity of the merchandize 13 thrown over-board, 
whereby the merchant agrees with the cuſtomer by eſtimation, which falls gut ſhort of the truth, 
yet the over quantity is not forfeited; Where note, that neceſſity diſpenſes with the direct letter 
of a ſtatute law. Ibid. & 26. : 

So if a man have right te land, and do not mate his entry for terror of force, the law allows him a 
continual claim, which ſhall be as beneficial unto him as any entry, Ibid. 26. ; 

So ſhall a man fave his default of appearance by cretain de eau, and avoid his deb? by dureſi whereof 
you ſhall find proper cates elſewhere, Ibid. 


Ibid. | 


5. The ſecond neceſſity is of obedience; and therefore where $, one rea- 
baron and feme commit a  feiony, the feme can neither be princi- — among 
pal or acceſſary, becauſe the law intends her to have no Will in „le 
regard of the ſubjection and obedience ſhe owes to her huſband are vied to 
Ibid. be excuſed 

of practices 


againſt the ſtate (where they reſide, except it be in point of conſpiracy, which 1s againſt the law 
of nations and ſociety) is, becauſe non conſtat whether they have it mandatis, and then they are 
excuſed by neceſſity ot obedience. Ibid. 

So if a warrant or precept come from the King ts fel! woed upon the ground whereof I am tenant for 
lite or for years, I am excuſed in waſte. Ibid. | 


6. The third neceſſity is of the af of God or of a ſtranger ; 
as if I be particular tenant for years of a houſe, and it be over= 
thrown by grand tempeſt, or thunder and lightning, or by ſud- 
den floods, or by invaſion of enemies, or if 1 have belonging to 
it ſome cottage which has been infected, whereby I can pro- 
cure none to inhabit them, nor workman to repair them, and 
ſo they fall down, in all theſe caſes I am excuſed in waſte; 
but of this laſt learning when and how the act of God, and 
ſtrangers do excuſe, there be other particular rules. Bac. 
Elem. 26, 27. | ; 

7. It is to be noted that neceſſity privileges only quoad jura [ 535 I 
privata; for in all caſes if the act that ſhould deliver a man out 
of the neceffity be againſt the commonwealth, neceſſity excu- 
ſes not; for privilegium non valet contra rempublicam; and as 
another ſays, neceſſitas publica major eſt quam privata; for 
death is the laſt and fartheſt point of particular neceſſity, and 
the law impoſes it upon every ſubject, that he prefer the urgent 

ſervice of his prince and country before the ſafety of his life; 
as if in danger of tempeſt thoſe, that are in the ſhip, throw over 
other men's goods, they are not anſwerable ; but if a man be 
commanded to bring ordinance or munition to relieve any of the 


King's towns that are diſtreſſed, then he cannot 3 _—_— 
| 3 
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2 Bol ſ. 222, 
S. C. cited 
per Coke 
Ch. J. ir 
the caſe of 
Bird v. All- 


Neceſſity. 


of tempeſt juſtify the throwing of them overboard; for there it 
holds which was ſpoken by the Roman, when he alledged the 
ſame neceſſity of weather to hold him from embarking, neceſ- 
ſe eſt ut eam, non ut vivam. So in the caſe put before of 2 
band and wife, if they join in commutting treaſon, the neceſlity 
of obedience does not excuſe the offence, as it does in felony; 
becauſe it is againſt the commonwealth. Bac. Elem. 27. 

8. So if a fire be taken in a ſtreet, I may juſtify the prlling 
down of the wall or houje of another man to ſave the row from 
the ſpreading of the fre; but it | be aſſailed in my houſe in a city 
or town, and diſtreſſed, and to fave my life I /et fire on mine 
own houſe, which ſpreads and tates Hold of other houſes adj ein- 
ing, this is not juſtitiable, but T am ſubject to their action upon 
the caſe, becauſe I cannot reſcue mine own life by doing any 
thing which is againſt the commonwealth; but if it had been 
but a private treſpaſs, as the going over another's ground, or the 
breaking of his incloſure when Jam purſued for the ſaſeguard 
of my life, it is juſtifiable, Bac. Elem. 27, 28. 

9. The common caſe proves this exception, that is, if 2 mag 
man commit a felony, he ſhall not loſe his life for it, becauſe his 
infirmity came by the act of God; but if a drunken man com- 


mit a felony, he ſhall not be excuſed, becauſe his imperfection 


came by his own default; for the reaſon and loſs of deprivation 
of will, and election by neceſſity, and by infirmity, is all one; 
for the lack of arbitrium ſolutum is the matter; and there+ 
fore as infirmitas culpabilis excuſes not, no more does neccl- 
ſitas culpabilis, Bac. Elem. 29. 

10. Neceſſity is a good excuſe in a ceſſavit; as where the 
lords brought ceſſavit againſt their tenants in Weſtmorland 
and Northumberland, they were excuſed for the payment of 
their rents and ſervices, becauſe by their war with the Scots 
the lands were laid waſte, and they themſelves impoveriſhed, 
ſo that they could not manure their lands to raiſe their 
rents. 2 Roll. R. 116. in Cale of the King v. Cuſacx.— 
Lites 7 E. 3. 

11. If by the c of a will the bailiffs are to have 24. for 
every hide, of every beaſt killed in the vill, and for non-pay- 
ment they d:/tra:n a hide and tann it, and convert it to leather, 
as of neceſſity is prevent rotting, yet it is no excuſe in treſspaſs ;, 
becanſe if it did rot the owner muſt hear the loſs, and the 
bailiffs may have action of debt for the 2d. Cro. E. 783. 
Mich. 42 & 43 Eliz. B. R. Duncon v. Reeve. 

12. Flinging goods overboard for preſervation of the lives 
of the paſſengers in a barge, one of whom had a pack with 
money in it, is juſtifiable, Roll. R. 79. the caſe of Graveſ- 
end barge. | | 


cock —— If the danger was from overloading the berge by the ſerryman, he is chargeable to the 
. owner»; but not if there was no ſur-charge. I2 Rep. 62. 8. Co—1 Ley, 4.— Jenk. 165. pb 
16—tcr Roll Ch. J. Allen. 93+ cies Bearcroft's Caſe cor ua. 


13. In 


889 


Meceſlit p. 


13: In action of debt upon bond for appearance at a cer- 
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tain day, impriſonment 18 no plea, Per Doderidge and | | 
Haughton J. 2 Roll. R. 136. Mich. 17 Jac, B. R. Anon. 1 
14. A man ſhall % in any caſe juſtify the killing another by [ 536 ] I! 


a pretence of neceſſity, unleſs he were himſelf whoily without 
fault in bringing that neceſſity upon himſelf; for if a man, in 
defence of an injury done by himſelf, kill any perſon what- 
{oever, he is guilty of manſlaughter at leaſt ; as where divers 

rioters wrongfully detain a houte by force, and kill thoſe who” 
attack it from without, and endeavour to burn it. Hawk. Pl. 

C. 72. Chap. 28. S. 22. 

15. Martial law is not in truth and reality a law, but 
ſomething indulged rather than allowed as a law; the neceſſity 
of government, order, and diſcipline in an army is that only 
which gives theſe laws a countenance; quad enim neceſſitas 


cogit, defendit. Hale's Hiſt. of the Law 39. 


(B) pat Things ſhall be made Valid by it, which Sn. 


Judge 


would not otherwiſe be jo. (A) 


2 | 3 4 | Ibid 177 in 
I I money due to teſtator on a ſingle bond be paid to an Ge 


infant's executor, his recept 1s good, propter neceſſitatem, fl v. Pau. 
hecauſe otherwiſe the obligee is not bound to pay the money. 
And, 117. in an Anon. Caſe. 
2. If the fleward of @ manoy marries a copyholder, and 
after /urrenders to himſelf, yet it is good for neceſſity; Arg. 
Roll. R. 457. cites 41 Eliz. Savage's Caſe: | . 
3. Seifin to maintain aſſiſe ought not to be of a contrary na- 
ture to the thing of which ſeiſin is intended to be given, but 
in one caſe only, and that is where the ſheriff gives ſeiſin of a 
rent by a twig, or a clod of earth, and this is in caſe of neceſſi- 
ty; for the ſheriff cannot take the money out of the tenant's 
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purſe, and deliver ſeiſin of that; per Williams J. 2 Browul. | | 
237. Paſch. 8 Jac, B. R. in Caſe of E. Rutland v. E. Shrewl- | 
ury. | [i 


4. Inſpection of infant was on the day of adjornment of the Note, after- 
term propter peſtem in order to reverſe a fine, and where the _— ys 
infant would be of full age before the day to which the term £5 71ar” 
was adjorned, and it was doubted if any thing could be done upon con- 

the day of the adjornment, and the conuſee gave 409 J. and fo fejcear 
compounded and got a releaſe of errors. Cro. J. 230. Mich. s re. 

7 Jac. B. R. Poynt's Caſe, ſolved, that 


this intpec- 
tion was good notwithſtanding the adioucument. Ibid, — He may be inſpeTed at this day un which 
te adjuurnment is made; by all the judges of England ; for if the intant, after the {ard day of 
acjourament and betore the day to which the adjournment is made, attains his fall age, the 
zulprction will fail. Jenk. 317. pl. 8. 2 Brownl. 278. Mich. 7. Jac. C. B. S. C. 


g 1 ; 
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ä 5. The law in caſes of neceſſity, as of fire, burning of = 1 
| houſes, rebellions, or thicyes, that deſtroy deeds, allows the 
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proof of deeds without ſhewing them. Jenk. 19. pl. 35. cites 10 


Rep. Leyfield's Caſe. 2. 
6. Jurers upon a great tempeſt after evidence depart from the 1 


bar without licence of the Court, and eat and drink, and ſome 
perſons before their coming back to the bar ſpoke to them to 
give their verdict for defendant, for that the right was with 

him; they came back and gave verdict for the plaintiff, the 

@ Verdict is good. Jenk. 187. pl. 84. 

F. A conttact of an fant for things neceſſary will bind 
him. Lat. 22 Hill. 1 Car. Stone v. Withipool. 
8. The reafon why a will will paſs perſonal eſtate, but not 
lands purchaſed after the making the will, is, becauſe the ne- 
ceſſity of dealing and traffick in the world would require a 
man to make a new ui every day of his perſonal chattels, if 
he could not diſpoſe of them becauſe of their having ander- 
gone fome alteration, and this would create the greateſt per- 
plexity in the world, perſonal eſtate and chattels being tran- 
fient and fleeting, and not fxt, and permanent, as lands are; 
and from hence it is that ſuch wills ſtand good. Sce 11 Mod, 
125. per Holt Ch J. in delivering the opinion of the Court, 
Trin. 1707. 6 Ann. B. R. in Caſe of Brunker v. Cook. 
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(A) How conſidered, and the Force of it. 


8. P. Arg. 1. II is lawful for any to travel beyend fea, if there be not 
Chan. Caſs a ne exeas regnum againſt him; per Montague and 
Tis Read Cook J. 2 Roll. R. 12. Hill. 15 Jac. B. R. in Carter's 


v. Read. 

; Cale. : : : D 
For if par- 2. The ne exeas regnum is a writ applied to“ particular 
ticular _ perſons, and at firſt chiefly uſed in matters of ſtate, and but in 
— 42 late time applied to Courts of juſtice, to hinder ſuch as would 
cretien do avoid it; and that it ought not to be granted without oat! ; 


govern pob- Arg. Skin. 136. Mich. 35 Car. 2. in Caſe of the Eaſt-India 
lick affairs, Lind ; 

there ons Company v. Sandys. 

man's will : . 45 

becomes every man's miſery. Noy, 182. in caſe of Darcy v. Thomas Allen, — “ Mod. 179. 
Arg, in caſe of Sands v. Child. | 
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Ne Exeas Uegnum, 537 


3. A perſon in cuſtody on a ne exeat regnum may be brought 
to B. R. to be charged with an action. 12 Mod. 562. Mich. 
13 W. 3. Nailor's Cale, | 

4. A ne exeat regnum, is not an action as a homine reple- 
giando is; per Holt Ch. J. 12 Mod. 563. Mich. 13 W. 3. 

in Nailor's Caſe, 


(B) Neceſſary and Grantable in what Caſes and 


How. | 


. B* the common law every man may go out of the Jent:. $3. 
realm to merchandize, or on pilgrimage, or for what u — 

ether cauſe he pleaſeth, without the King's leave; and he ſhall 275, 5. P. 

not be puniſhed for ſo doing; but becaule that every man is —Curs. 


of right to defend the King and his realm, therefore the King Canc-S. E. 
at his pleaſure by his writ may command à man that he ge not B. nll 


beyond the ſeas, or out of the realm without licence; and if he as the name 
do the contrary, he ſhall be puniſhed for difobeying the imports, 5 
King's command; and it ſeemeth that this command may be ahh from 
made by the King's writ under the great ſeal, and ailo under gang out rf 
the * privy ſeal or his fignet; for by the law the ſubject is . 


= : . E . . and when 
bound to take notice of every of the King's feals in ſuch ewes goal 


caſe, as well as of the great ſeal. F. N. B. 85. (A) ed on be- 

half of a 
ſabject, It was formerly reckoned a writ of grace, and uſed to be granted at the meer plcature of 
the Court on atiidavit, or other matter, thewing the party defigned to ge wut of the realm to the 
ocher party's damage; yet it was fa'd a defendant cculil nt have this writ on atkdavit as a plaintiff 
might; it is ſaid to have been ſettled by the late Lord Keeper \Wright, that it being a remedial 
writ, is as fuch, vpon due application by p-titizn, or maticu, to be grauted the ſubject. P. K. C. 
250, 251. 8. P. Lane. 29. | 


2. And there are be manners, or /orms of ſuch writs ; one P. R. O. 
is directed unte the party, and the other unto the ſheriff, com- 8 5 * 
manding him that he cauſe the party 2 find ſecuriiy that he ſhall , 


not go out of the realm without the King's licence. F. N. ſ-m-tim's 
85. (B) | directed to 

| | the ſheriff 
or juſtices of the peace, or both, but that now it is commonly directed to the ſheriff only, ——= 
S. P. Curs. Canc. 455. 


8. And alſo the King by his proclamation may inhibit his In the notes 
ſubjects, that they go not beyond the ſeas, or out of the realm N 
without licence, and that without ſending any writ or com- D. 165. & 
mandment unto his ſubjects; for perhaps he cannot find his [ 538 ] 
ſubject, or know where he is, and therefore the King's pro- Rot. Clauſe 


clamation is ſufficient in it ſelf; and if the ſubject do contrary 25 EN. 


thereunto, it is a contempt, and for ſo doing he ſhall be fined 13% Part. 
: bs I *. ar * 

to the King. F. N. B. 85. (C) 204. and 
note Dyer 


295, accordant. But till ſuch proclamation made or writ iſſord it js no contempt for any perſon 
to go beyond fea, altho' he intends to lid e there oot of his due obedience; tor his porpote ur in- 
eat nt triable. F. N. E. 85. (C) inthe notes there (b). 

4 7 


XX 2 4. A 


pl. 70. S. P. 


_ - Ne Excas Y8egnum. 


4. A ne exzat regnum was awarded by the Court of Char: 
cery at the ſuit of men in a ſuit between party and party, Totl. 
233. | 

5. Tho” the King may prohibit any perſon in ſome caſe; 
< ith [ame commodities to paſs out of the realm, yet this cannot 
Le but where the end is publick, viz. to reſtrain the perſon, 
tccaule he intends things abroad to the King's prejudice, or 
toichrain any merchanidizes, either in time of dearth or war; 
for nece{/itas c/t lex tempsris. 12 Rep. 33. Trin. 5 Jac. Cit 
ct Cuſtoms AC, ; 
C. ihe wiit was granted on ſuggeſtion that he was ide, 
tut on putting in ſecurity, it was ſuperſeded, Chan, Calcs 
1106. 15 Car. 2. cites the caſe of Criſp. v. Biſhop. 
I was grant. 7. Conveying away and making over his ęſtate to others, 
3 Sanding gut an EXCOMMUNICAL IN, and abſconding his perſon, and 
* hu hard g1VIng cut that he intends to ge beyond the ſeds was aſſigned 
vw here ſne a reaſons for granting a ne cxcat Tegnum ; and it was vranted 
* and ordered to ftand. 2 Chan. Rep. 20. 20 Car. 2 Read y, 
nc again Read. 
him in the | 
Sbiritval Court, which h- reſuſed to obey and threatened to go beyond fea; and the Court ref 
to ſupcricde i. Chan. Cafes 115 Mich. 20 Car. 2. Read v. Rcad. 2 Yeni. 245. Sit ler. 
S.nith en“. Cafe. 


8. A writ of ne exeat regnum may be granted in any cat 
wheie there is danger of ſubterfuge from the juſtice of the 
ration, tho' of private concernment. 2 Chan. Caſes 2:5. 
Irin. 30 Car. 2. Anon. Per Fleming Ch. B. the Rug 
may inhihit any man; for the cœnſe is not traverſable. Lane 29. 

G. A ne excat regnum ovght not to be granted but et 
r:a/51 and examination, otLerwiſe an homine replegiando may 
lie; per Holt Ch J. Farr. 9. Paſch. 1 Ann. B. K. Anon 

10. A /z/icitor's bill being taxed and reported cverpaid bo. 
On motion, and athcavit of his going beyond ſea a ne execs 
1egnum was granted, tho' ½ bill was in Court whereon tio 
ground this writ; per Maſter of the Rolls. Ch. Prec. 171. 
M:ch. 1701. Loyd v. Cardy.. 

11. A ne excas fegnum hes to prevent ones going into Sc/t- 
Ja, it being out of the juriſdiction of chancery ; and the 
p:occls thereof not reaching thither is equally mifchicvous to 
the fuitor kcre as if he actually went out of the kingdom; And 
tho” it was moved for one drfendant againſt another defendant 
yet it being in a matter of account in which both parties arc ac. 
tors, and moiicy being ſuorn due from the defendant again 
whom to thc other, Lord Harcourt thought the motion pte- 
Jer. Wms's Rep. 263. Trin. 1714. Donc's Cale. 

12. Where the party is to be 1cfirained fron; going to Ws 
lind the condition muſt Le nat to go cut of the realm «© to Sctlants; 
for if it be only not to go out of the tcalm, the party's going 
to Scotiand ill not forfeit his bond or recogntzenctes Ws“ 
Kep 263. in a ncte thee, | 
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13. It was moved to have a ne exeat regno framed fo as t9 Mr. Hamit- 


prevent the defendant going into Scotland upon affidavit of his 


ten inform - 
ed 1h Cart 


going to reſide there, and having conteſſed that he had received watt me- 
10,000. as truſtee for the plaintiffs. An order was made at the tn of this 


Rolls and the writ marked for 10,0097. bail, but apprzhending 
that the uſual writ would not reſtrain his going into Scotland, 
as being now the ſame kingdom, and yet as much out of the 
reach of the proceſs of the Court as any foreign part out of the 
King's allegiance, the ſame was moved before the Lord Chan- 
celior, who aſked what authority he had to alrer an original 
writ? eſpecially as this writ was net originally intended 19 aid the 
proceſs of this Court, but was a mandatory writ to prevent the 
King's ſubjects from going into foreign countries to practile 
treaton with the King's enemies? And faid that perhaps there 
was no foundation tor the doubt whether the common writ 
would not prevent the defendant's going into Scotland as 
well as any of the King's other dominions out of the pro- 
ceſs of this Court. His Lordſhip ſaid, it was dangerous to 
alter old eſtabliſhed forms, and therefore would make no or- 
der in it; but % the parties to proceed in the old beaten path. 
Caſes in Chan. in Lord Talbot's J ime 196. Patch. 1726. 
Hunter v. Maccray. | 

14. It is now moſtly uſed where a ſuit is commenced in this 
Court againſt a man, and he defigning to defeat the other of 
his juſt demand, or to avoid the juſtice and equity of this 
Court, is about to go beyond ſea, or however, that the duty 
will be endangered if he goes. P. R. C. 251, | 


(C) Directed, executed, and diſcharged. How. 


1. EVER one upon a ſurmi/» made unto the Chance!!gr may 

— ſuc forth this writ for the King, and then the party 
againſi whom it is ſued may come into the Chancery, and obtain 
licence by letters patents, or by letters under the privy ſeal, or 
privy ſignet; and the licences are good, although they be not 
under the great ſeal, becauſe thoſe tetters will excuſe his con- 
tempt; and ſuch licences are called pa/J-ports; and now by 
the ſtatute of 5 K. 2. cap. 2. it is ordained, that no perſon pals 
Gut of the. realm without the Kine's leave, but thoſe who are 
*excepted in that ſtatute, and therefore ſee the Ratute. F. N. 


B. 85. (P) 


Kin“ hat 


benen one 
Nurchelt; 


Cato in the 


Lord Gow 
per's time, 


$39 J 


who ecmed 


ly _— 
tathiuk that 


the wilt ex- 
tended to 
Sco land 
natwüh- 
ſtanding the 
Von. The 
Reciters 
likewite 
ſaid, they 
never knew 
ay her 
tan the 
COMMUN 
oder made. 
Lid. 


485. S. P,- 
The per- 
ſons cxcept- 
ed by this 
act were 
Lords and 

ot er great 
men, uota- 
ble mer- 
chants and 
the King's 
f;!dicrs, but 


that ſtatute is repealed by 4 Jac. 1 cap. 1. 


2. A ſurety in a neexeat regnum was denicd to he diſcharged, 
tho' the anſwer was put in by the detendant; and fo again at- 
ter 19,0001. was decreed againſt def-ndant, and he committed 
tor non-payment; per Ld. Wright, Ch. Prec. 230. Trin. 
1704. Le Clea v. Trott. 
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539 Ne Exeas Regnum. Negative, 


If the writ is prayed, and the party by anſwer or other 
wile E Hes the Court that he is not going beyond ſen, It will not 
be 83 P. R. G. 21. 
It is an abute of this proceſs to break open 4 and take 
the party in bed; but yet the Court would not order him for 
this cauſe to be ſet at liberty. P. R. C. 251. 
$-aneCmes 5. Ihe party that ſues it commonly marks on the back of 
the wit the writ in what ſum the bond for yielding obedience to the 
» 799” 400 writ ſhall be, it is generally 1,000/. or ſome great ſum. P. R. 
tain, other C. 251. 


times it 

leaves t/ ie from in hich the party faul! be beund to the, reeriff, and in fon t of fuch ſureties he carrics 
him 75 the commer gavl of tie cruntry, there to be fafc! y kept till he voluntarily gives fuch ſec: 'Tity, 
aud this is to be cor7rfied by the ſhe eri into Cha ne, and there is no way to di charge t! 14> but by 
a fall gert un- = tle great, w privy ſeal, er privy figne t; Arg. and Holt Ch. ]. laid, it Was true 


that if the her r take the ſecur ny, he thall t retura it into Cha: icery; our that if the fecurit ity vo 
taken in B. R. it tay be Kept there, 12 Mod. 562, 563. Mich. 13 W. 3. in Nailor's Caſe. 


6. If the writ be granted on behalf of ca and the 
party taken, what is generally done is this, the party either 
gives ſecurity by bend in ſuch ſum as is demanded, er he ſatis- 
fes the LING by anſwering, (where the anſwer is not already in) 
er by affdevit, that he defi: ans Not to go out of the realm, and 
gives ſuch reaſunable ſecurity as the Court directs, and then 
he is diſcharged, P. R. C. 252, 

7. While "this was accounted a writ of grace, if the party, 

[ 540 ] ton hom the writ was, had anſwered and denied the equity of the 
plaintiff 's bill, and the Court faw no cauſe to the contrary, 
the writ would be ſuperſeded, P. R. C. 252. 


Negative, 


—— ä w_m—_—___— 


(A) Negative Things. 


There are 1. NJ Egativa nihil certi implicat; but contra of negativa which 
1 includc 3 in it an athrmative, Br. Negativa &c.-pl. 39. 


whic! imply cites 9 H. 7. 3. per Fineux, 
an 2 Arma 

tion, and thoſe we call negative fregnants, which we do refuſe in all iſſues of trials by jurors, 
except in ſome caſrs, whire the neceſſity of the cauſe requires the fame, and there are alto pro- 
poſitions merel nega- ve, which are mere negations, ot which we commonly ſay; negativom 
nihil implicat, a negative im; plics 1 nothing 2 3 8s the icnarnt Wage law of mnon-ſurnm:s Ns this does 701 
imp y 


a>. * _ ee. al 00 od as OA 


her 


for 


the 


Tries 


rue 


Negative, 


540 


imply that he was tenant, neither ſhall conclude him. Hawks's Max. 132. cites 22 H. 6, a1.—— 
$2 1t one pleads ne chaſa pas he did not hunt in the free chace of the plainuff, this is wb grants 


ing that the plaintiff had a free chace ; but he mult prove it. Ibid. cite: 10 E. 3. 20. 


2. Affirmativum negativum implicat; an affirmative includes 
a negative; for every flatute limiting any thing t9 be in one form, 
altho' it be ſpoke in the affirmative, yet it includes in it ſelf a 
negative, as the ſtatute of W. 2. cap. 4. of a quod ei deforceat 
is, that the demandant hal vouch ac ſi tenens effet in priori bre= 
ve, includes a negative, viz. and not otherwiſe, for it has been 
taken fince, that if the fir{t writ was a fcire facias, and the 
tenant in the quod ei deforceat maintains the title of it, the 
demandant ſhall not vouch; for he ſhall vouch ac ſi tenens 
eflet in priori breve, which is as much as to ſay, that he 
ſhall vouch, ac fi tenens eſſet in priori breve and in no other 
manner, and then in the firſt writ (it being a ſcire facias) he 
could not vouch, no more can he now Plow. C. 206. b, 
207. a. Arg. Ubi Plura. in Caſe of Stradling v. Morgan. 

3. The defendant ſwore an affirmative, and afterwards an 
intormation was exhibited againſt him for 1t; though a nega- 


tive could not be proved, yet the Court directed that they 


ſhould firſt give their probable evidence, and that the defen- 
dant thould afterwards prove his affirmative if he could. 
Cumb, 57. Trin. 3 Jac. 2. B. R. the King v. Comes, | 

4. Two negatives may be con/irued as a negative in grants, 
but not in pleas; for they are to be in Latin, and muſt be con- 
ſtrued as Latin ought to be. Per Cur. 1 Salk. 328. Trin. 2 
Annæ. B. K. Dillon v. Harper. 

5. Negative may be imply'd by an affirmative, but nat neceſ- 


| farily e centra. As the ſaying, that a papiit, unleſs he con- 


5 


torms, ſhall not take by deviſe, does not neceſſarily imply that 
if he does conform, he ſhall take by deviſe &c. 2 Wm's Rep. 
9 Paſch. 1722. in Cale of Hill v. Filkin. 

0. Where a truſt of a term for raiſing portions for daughters 
directs a particular method for raiſing them, it implies a nega- 
tive, that they ſhall not be raiſed any other way. 2 Wus's 
Rep. 19. Paſch. 1722 in Caſe of Ivy v. Gilbert & al. 

7. An affirmative oath was made to ground an attachment 
upon; if the perſon againſt whom the motion is, denies the 
charge by oath poſitively and fully, the negative oath ſhall be 


3 and this is the only caſe in which it ſhall be fo, 8 


od. 81. Trin. 8 Geo, the King v. Ackworth & al. 


(B) Pleadings. 


1.'T HE deſendant plzaded that it was the freehald of F. S. &c. 
and the plaintiff replied, that his frechold; he muſt Jay 


( 54 J 


alſo, and not the frankienement of F. $. or, abſque hoc that it 


1s the tranktenement of J. 8. Heath's Max. 98. cap. 5. 


Cites 11 H. 4. 90. 
X x 4 2. Where 
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Er Nifcer, 2. Where the plainiff declares in the negative, that the de- 
pl 15: cities fendaut ſucd the plaintiff in debt in the name of AT. abſque volun- 
Heath's ate & noticia XI. it tuifices for the defendant to aniwer in the 
Nia. 8. affirmative, that he fucd by his aſſent, being retained of coun- 
3 tel, Priſt. And well withour traverſe; and fee Hi b. intratio- 
num 5 bat 5 8 nid tes! ue Mme 1; Ake. v. ond cencl lude qued pant 2 
ſuper patriam without more a-ds. Br, Inlues joins, pl. 14. cites 
7 I 6. 43. 
And thereit 3. The defencant pleas ed to the writ, that He was abidins nt 
QpPEArS, that Dale, and no P tea, without aving allo, and nit at B. 5 ne 


ws of the 

"in Plaintiff did name him; be auſe the iſſue ſhall always be upon 
in eg, A negative, Heath's Max, 98. cap. 5. cites 19 H. 6. 1. 

fieaded, bat : 5 

ene of H companions was dan the day of the ut purch ed; it is no plea for the platatiff ta e, 
that ks was a. ue at Dale, ut 1927 ? a s fay, ans nat dead; curd nota. Ai to fay by way of re; Hi 
cation in the like caſt, muicr and ns th , Or ant an. nt i, ct hoc petit quod inguiratur 
per patriaa, quod nota. Id. 

1 4. Note per Littleton, it was adjudged by Sir John June 


peais viten zn * . that he who pleads in avoidance of a fine, hall fav, 


ellſewhcie, J 3 : 
ee a $202 108 ſc who were parties &c. nothing had in the tenements 


plea is plead Sec. at the time of the levying the tine, nor any of them a; 
ex in the af thing had , but that one 7. D. then was ſeiſed &c. whole wa 
Tee © &C. et de hoc ponit fe ſuper patriam; and the other ſhall ſay & 
leafe, Sr. ipſe fimiliter, and there is no ether rejoinder to be made; and the 
:cher of= reaſon ſeems to be in as much as the defendant pleaded ; in the 


gene [oma negative, and then this makes ue imme diately, as ne dona pas, 
TL a 

ces, there mul tort, non culp. nihil dever &c. Br. Iſſues ] Joins, pl. 3. cites, 
this det vat 33 H. 6. 21. 

nabe Hu- 8 3 - a ; 

imneaatey cen a ſpecial replication or rein ler. Note the d'Frrence, Ibid. Ir ath's 
=} 99 as 0 cites S. 45 Bot 12 Ei. 13 r 26 In 1 ud n plea the party that picaced 
it had his elect.ou to gon clude the 11. de GO Bots Lu li, 3 "oY G9 chap. 5. 


5. And it was laid there, that fo it is of a counter-plea, that 
be who is vouch'd, ner any of his anceſiors any thing had, et dc 
hoc ponit le ſuper patria; mn. bid. 

Heath's 6. Aud in deter, to lay, that the baren ne unque ſei fe quy 
Max. 99. dower, there he may [conclude] et de hoc ponit te ſuper pa- 


cap. 5- cites triam, without other rejoinder, unleſs Priſt, that he was az 


8. C. : 
. above. Ibid. 


Max. 101. 7. In debt, if the defendant pleads arbitrement to pay 10l. ſucho 
chap e, a day and place, which he was ready there to pay at the time 
cues S. C. &c. and the plaintiff did not come there to receive it, there it - 
fices for the plaintiff te ſay that he was there ready without tra- 
verie; for the detendant tendered a neg 3 be fore. Quod 
Nota. Br. Iiſue joins, pl. 86 cites 36 H. 6. 
right 8. In diverſe cafes iſſue ſhall be * | Fo the aſfirmalicg 
ehap en eee a negative. As in replevin, if the defendant avows as 
5. C. but ithin his fee, and the plaintiff ſays, that hors de fon fee, pri; 
lays wt is this: 1s a good iſſue; and yet both are in the offir mal ice, but tht 
| „ one is centre to the ether, Br. Iiſues joins. pl. 30. cites 0 E, 
1 H. C. 25.ä— + 0. pci Litileton. 
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It was faid for law by divers counſel, that in rep/evin, if the plaintiff after the avowry made by 
the defendant pleads hors de for fre & ſeigniory, and the defendant ſays that within his fee, priſt; he 
ſhall ſay ferther, and net deors, or fhall take traverſe; quere inde ; for the entr es are contrary, 
and this is one of the cates in which iſſue is good in athrmative without any manner of Negatives 


Br. Iflues joins, pl. 94. citts 32 H. 6. 23. 5 

And Heath's Mar. 98. ſays, that iſſue ſhall always be joined apon a negative aftey 
an a/firmatice alledged before ; , e contra ; Cites 11 H. 4. 19. [But quzre if it be 
not miſ-citec, ] 


9. Aid in debt againſt executors, if the defendant ſays that 
Nene adminiſtravit, and the plaintiff ſays that aſſets &. this is 
a good iſſue. Ibid, 

10. And in writ of right, if the tenant ſays that he has more 
mere right to hold as he holds, than the demandant has to de- 
mand in manner as he demands &c. and the demandant ſays 
«wat he has more right in his demand than the tenant has to hold 
as he holds, this is a good iſſue, and yet all in the affirmative. 
Quod non Negatur. Ibid. 

11. Where the tengut pleads in the negative, the demandant 
may maintain his writ aud anfwer in the affermative, and this 
ſhall be a perfect iſſue; for in divers caſes, as appears among 
the diviſions of lib. intrationum placitorum, “ athrmative may 


make perfect iſſue where a negative goes before. Br. Iſſues 


/ 


Joins, pl. 21. cites 9 E. 4. 30. 


L $46] 


H-ath's 
Max. Ico. 
chap. 5. 
cin es S. C. 
Heath's 
Max, 100. 
Chap. 5. 
Cites 8. * 


Pr. Mainte- 
nance de 
Brief, pl. 14. 
cites S. C. 
per Pigot.— 
Is where he 
pleads neu- 
tenure, it 


ſullices for 


endaut did not prove that 7 


the other to ſay, that tenant the day of the qurit parchnſed; Priſt. Ibid. 
Chap. 5. cites S. C.“ 8. P. Br. Idues joines, pl. 24. cites 36 A. 6. 15. 


12. Debt upon an obligation upon condition that if the de- 
F. S. was nt preſented and in'tituted 
to the church of K. that then &c. and /a;d that J. S. was nat 
inſtituted; and good, per Brian, and Littleton J. For a nega» 
tive cannot be proved, therefore it futhces to fay in the nega- 
tive as above, without ſaying that he has proved that he was 
not inſtituted &c. Br. Conditions, pl. 64. cites 15 E. 4. 25. 

13. So of condition to prove that the defendant nihil debet tg 

de plaintiff, it is ſufficient to ſay, quod nhl debet &. Ibid. 

14. So of a bond to prove that my feme is nat guilty of ſuch a 
treſpaſs, it ſuſfices to ſay, that ſhe is not guilty &c. But Jenny 
Serjeant contra, & adjornatur. Ibid, | 

15. Sometimes iſſue ſhall be permitted with two affirmatives 
without any negative, as where the one point 1s to be tried 
ouſter le mere, Br. Iſſues joins, pl. 28. cites 6 H. 7. 5. Per 
Hufley and Fairfax ]. 

16, Riens arrear is a negative which includes in it an aſfirma- 
tive, Br. Confeſſion, pl. 31.cites 9 H. 7. 3. 

17. Where the defendant pleaded in the negative, (as in an 
action upon the caſe) he traverſed the ſale, and did not conclude 
et de hoc ponit fe ſuper patriam, but with unde petit judicium ſi 
prædictus quer' actionem ſuam pradictam verſus eum habere 
debeat &c. and yet good; becauſe a perfect iſſue may be 
joined thereupon; Quod Nota. Heath's Max. 99. cap. 5. 
Cites 2 & 3 Mar, Dyer 121, pl. 14. . 

| | | 18. Cuſtom 


Heath's Max. 98 
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542 Negative, Negative Pregnant. 


18. Cu/2m lies not in the negative, but it may be in the 
negative with affirmative precedent, as to preſcribe to buy and 
ſell without paying toil; but it is no good cuſtom to ſay, that 
he has not paid toll. And the ſame of not paying tithes. Br, 
Cuſtoms, pl. 23. cites 7 H. 6. 31. 32. and 8 H 6. z. 

19. In all pleadings it is unformal and incongruous to aver 
a negative, Mich. 1656. Arg. Hard. $1. in Caſe of Attorney 
General v. Buckridge. 


[For more of Negative in general, ſee Attaint, Nil habuit in Ges 
nementis, Trial, and other Proper Titles. ] 


( 543 ] - Negative Pregnant. 
EE ˙¹.ü mn ͤ ũ—— 


(A) M bat it is. 


Neath's 1. AJEgativa pregnans, that is, a negative plea implying alſo ax 

Max. 107. affirmative. As if a man being impleaded to have done 

SP. a thing upon ſuch a day, or in ſuch a place, denies that he did 
it modo & forma declar'; which implies nevertheleſs, that in 
ſome art he did it. Reg. Plac. 94. 

2. Negative pregnant is, when two matters are put in iſſue in 
ene plea, and this makes the plea to be naught; becauſe the 
plaintiff cannot tell in which of theſe matters to join iſſue, for 
the incertainty upon which of the matters the detendant does 
infiit. Reg. Plac. 189. cites Pract. Reg, 220. 


(B) I hat Plea ſhall be ſaid to be Negative 
| Pregnant. 


Bat in tres 1. IN formedon the tenant pleaded alienation of the father of 
_— the demandant before the flatute of WWeſtm. 2. and was com- 

E. 3. in in- pelled to ſay to whom, who faid to J. S. and the other would 
grefiu fine have ſaid only, that he did not alien before the ſtatute prout &c. 
— prog and was compelled to ſay, that he did not alien before the ſtatute 
tmant ſaid t5 T. S. and ſo the iſſue accepted; Brooke ſays quod mirum! 


_ = _ for this is a pregnancy at this day fully; quod cave, Br. Ne- 
aid i : E 

len ne of- gativa, pl 28. cites 24 E. 3. 33. 
erfu cn ne | 

Oy it was held no plea; for it is negative pregnant; for he ſhall ſay that hs did nat alien 


made © forma &c, Er. Negstivay pl, 25. Cs 15 E. 4. 16. 
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So where the defendant juſiſy'd entry' becauſe A. tenant by the curteſ, the reverſion to him, alien d 
in fee, the plaintiff ſaid, that A. did not alien in fee ; It is no iſſue: by which he ſaid, that he did 
not alien, Priſt ; and then a good iſſue; tor alienation 1a ta l, or for term de auter vie is a for- 
feiture. Br. Iſſues joins, pl. 44, cites 4 E. 3. 5. — 8. P. Fer denying that he hath alien'd in 
he ſeems to confeſs that he hath alicned in ſome other ſort. Reg. Plac. 94. S. P. Heath's 
Max. 101, 102. cap. 5. 

In a writ of entry, ne entra pas contra formam ſtatuti, or he did nat alien witiin age, are ne- 
gative pregnants; but the party may ſay, he di! not alicn made & fem, per Gawdy J. 2 Leon 198. 
Mich. 29 Eliz. B. R. in Cale of Dightoa and Clark. 


2. The plaintiff intitled himſelf to the land and charters by con- 8. P. Br. 
2 5 ＋. A 1 4 Charters de 
veyance, that is to ſay from A. to T. and from T. to J. and * 
. . . 8 - 5 24. 
from J. t the plaintiff; the defendant ſaid that A. neter had fiich ones 4M. 
ſon as T. father of F. And therefore ill and pregnant, and 423» be 
as much as to ſay, that A. had no ſuch fon as Tt. or that I. In 


was not the father of J. Nota Br. Negativa, pl. 13. Cites Pleadings, 
14 H. 4. 2. 9- | | da C11ES 
3. Note, that if a man pleads that he did nat diſtur J. F. 
to occupy ſuch land by command of IV. S. this is a negative preg- 
nant ; by which he % the diſturbance by prote/tation, & pro 
placito quad IT. S. non præcepit modo & forma &c. Br. Nega- 
tiva, pl. 1. cites 9 H. 6. 44. | | | 
4. A man pleaded deed of the drmandant in verit of entry Br. Con 
after the laſt continuance, and the demandant ſaid, that not hrs ann ve 
deed after the laſt continuance ; and this is negative pregnant; C. 
quod nota; by which he faid that he made it by durcis be- 
fore the laſt continuance ſuch a day, abſque hoc that he made 
it after the laſt continuance, and then ifſue was taken accord- 544 J 
ingly quod nota by Newton Ch. J. and Paſton J. but Aſcue 
J. dubitavit. Br. Negativa, pl. 18. citcs 21 H. 6. 9. 
5. Treſpaſs in E. the defendant ſaid, that the place where c. 
contains 3 acres, and is called D. which is & tempore &c. was 
the franktenement of FF. P. by which he as a {ervant and by 
his command did the treſpaſs & c. the plaintiff ſaid, that the 
place where Sc. is called AT. and that D. and HMH. are one and 
the ſame place, and known by the one name and the other, and 
the defendant ſaid that they are diverſe places and not all 
one and the ſame place, nor known and named by both the 
names prout &c. and ſo ad patriam. Quere if it be not 
double or pregnant. Br. Treſpaſs 142. cites 21 H. 6. 20, 21. 
6. In writ of entry the tenant intitled himſelf by dying 
ſeiſed of R. and the plaintiff intitled himſelf by dying ſciſed of 
one J. after the death of R. to which the tenant aid, that the 
ſaid R. was ſeiſed in fee, and died ſciſed as above, and the land 
deſcended to K. &c. who entered and leaſed to J. for life, of 
which eſtate he died ſeiſed, and K. died, and the land deſcended 
to C. who enfeoffed us, abſque hoc, that J. died ſeiſed in fre 
2 the death of R. and this was held pregnancy, that is to 
ay, the dying ſeiſed in fee, and aſter the death of R. by which 
he ſaid as above, abſque hoc that J. dicd ſeiſed in fee, and 
then well. Br. Negativa, pl. 23 cites 22 H. 6 23. 
7. Treſpaſs by IV. C. and June h:s feme, the det: aut tock 
day over, and at the day ſaid that there was ns ſuch Fane fenie 
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of C. in rerum natura the day of the writ, nor ever after, judg- 
ment of the Writ; and the plaint, if ſaid that this is preg- 
nancy; * but per tot. Cur. it is 2 good plea; for Fanc fem- 
of C. is not but her name, and is only her name; quod nota 
ideo bene. Br. Negativa, pl. 2. cites 27 H. 6. 8. | 
S. P. Br. 8. Debt be cauſe the plaintiff was retained for 8 years with 
Negat:v2, the detendant in huſbandry for 20s a year, and for ſo much 
"37's © arrear of his falary &e. and the defendant becauſe he could 
not wage his law, ticrefore he travers'd the contract, and 
ſaid that he did not retain him in huſbanary, and a good plea and 
not pregnant, and thall not be compelled to ſay quad non 
retinuit only; for then if he was retained in any manner, the 
iſſue ſha! | be found a againſt the defendant, and it is a good e- 
plication, quod retinuit ipſum mode & forma prout &c. without 
aying, quod retinuit in huſbandry ; tor it thall have relation 
to the dec! on quod nota, Br, Iſſues joins, pl. 25. cites 
8 H. 6. | 

Ardthere- 9. In 8 ni "WR the dgſendat pleaded againſt the plaintiff, 
_ 3 neo net the deed of S. after the time of memory, and it was held ne- 

in bar of the „ gative preonait, Br. Negativa, pl. 35 cites 39 A. 7 8. 

awry hid 

pleaded gift of the lard by S. by the diet, and after time of merry ; (for as the anvil it ſeems was uu 
ewe fa re) and the 4 Fer: cart ſaid that S. aid mt give the jo [ afte er time of memory fircat Kc. and tas 
others e contra, and the ide was entered accord:rgly. 8 it pregnant, Is d. 


10. Treſpaſs upon 5 R. 2. the defardant ſaid, that before 
; the entry J. N. was feiſed and enfe: ff d the defencant, 7 and gave 
colour ; the p/ aintiff /aid, that before Fo N. any thing had, he 
him: if Was 2 ſed till by 1X diſſeifed, 2 enfeff 'd the faid dc 
fendant, and he entered and was ſciſed quouſque &c. Litt. ſaid, 
before the plaint!ff any thing had, the Gal D. was ſciſed &c. and 
enfeo Fd he faid N. who enfe off 'd the defendant, by * ich he was 
ele 7 till 25 the 2 4 D. die. ed, abtyue hoc, thut the faid D. 
e the plaintiff before the ferffment made by the ſaid D.. t9 
tbe ſaid N. Priſt; and the others e contra; and the iſſue was 
held good by all the Court. Br, Negativa, pl. 52. cites 
1 E. 4. 6. 

11. Quare impedit vpon a voidance by deprivation ; the other 
ſaid, that it did not vid by deprivation, and it was admitted ; 
quære if it be pregnant; for it was not argued. Br. Nega- 
tiva, pl. 47. cites 5 E. 4. 3. 

y *. In treſpaſs the party travers 'd abſque hoc, that . 
545 Jabated after the death of 7. H. and before the death of IV. and 
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_ well, per Cur. quod nota. And therefore it ſeems that it is 
tans dcn, not pregnancy. Br. Negativa, pl. 25. (bis) cites “ 5 E. 4. 22. 
109. eite; 

15 E. 4. 22. S. C. * It ſhould be 15 E. 4. 23. a. pl. 1. 

7 Orig. 13. In treſpaſs after iſſue joined, * came the def-ndant at 
wer 


nl another day and pleaded relcafe after the laſt continuance; and 
Mer. 102. the opinion was, that it is a good iſſue, that not His deed after 
_—_— c.te5 the 2 continuance, Br. Iſſues joins, pl. 21. cites 10 E. 4. 5. 
85 14. In 
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fucceſer of the abbot he /aid, that not the deed of the abbet and 
covent ; and per juſticiarios it is not pregnant; the feaſon 
ſeems to be inaſmuch as all is one corporation, quod nota 
bene, and ſee the book and nota bene. Br. Negativa, pl. 50. 


cites 21 E. 4. 00. 


tenure in D. ought to ſcowr a ditch in D. and that he and his 


Negative Pregnan'. 


13. In debt upon an obligation under the covent ſeal a gainſt 


15. It was preſented that the prior of P. by reaſon of his 


predeceſſors have uſed to ſcowr it &c. the prior /a:d, that he 
and his predeceſſors ought not to ſcowr by reaſon of his tenure in 
D. nor the prior and his predeceſſors have not uſed to ſcowr it &C. 
and the opinion was, that if he had not anſwered to both 
points the iflue had not been good, but it was not argues. 
Br. Iſſues joins, pl. 43. cites 21 E. 4. 73. | 

16. Debt upon an ob/igation with condition to find J. S. ſuf Br. Regati- 


ficient apparel till the age of 21 years, the defendant ſuid, that he va, pl. 45+ 
found ſufficient apparel! during the time &. And the plaintiff FE * 
faid that he did not find him ſufficient apparel during the time, 


and the iſſue taken upon all the time and upon no time cer- 
tain, and good per Cur. Quod nota that it 1s not pregnant. 
Br. Negativa, pl. 40. cites 12 f. 7. 14. 

17. Debt upon a leaſe for years made by the plaintiff, the 
defendant ſuid, that E was ſei ſed in fee, and leaſed to the plain- 
tiff at wil! who leaſed to the dejendant, and the ſaid E. re entered 
and made livery over, before which entry nothing was arrear, 
and the tiff made title abſque hoc that E. leaſed at will, and 
a good pica per Cur, Therefore ſee that it is not negative 


pregnant. Br. Negativa, pl. 32. cites 21 H. 7. 26. 


18. In i formation againſt J. K. for buying cloths of A. B. Br. Negmi- 


a _ - 8. he 4: va, pl. 54. 
contra for mam ſlatuti de anno 24 H. 8. he /aid, that he did not cites H. 33. 


buy of 4. B. contra formam flatuti prout &c. and no iſſue; for H. 3 
it is not material if he bought of A. B. or of W. N. or of Heath's 


any other, but if he bought the cloths contra formam ſtatuti Max. 103. 
a 12 cap. 5. CITES 
or not, and therefore the iſſue ſhall be that he did not buy 8. C. 


modo & forma &c. Br. Iſſues joins, pl. 81. cites 33 H. 8. EZ 
19. Debt was brought upsn an obligation, the condition where- * 1 
of was, that J. S. ſhall not diſturb tbe plaintiff in his poſſeſſion by rob, ach. 
any indirect means, To which the detendant pleaded, that he Mich. 29 


Eliz. Br. 


did not diſiurb the plaintiff in his poſſeſſion by any indireft means, But if I am 
but by due courſe of law-; and it was objected that the plea was Jaun ne t 
ill, becaule not /hewed how by courſe, viz. what ſuit. But go mt of 

agreed the plea would have been good, if he had only ſaid, 21 


not diſturbed by any indirect means; but doubted if not ill, ge, Bur 
becaule he pleads over by lawful means and fays not what, in rhe 


io that it may be tried. Heath's Max. 53. cites 2 Le. 199. Hail t 
Dighton v. Clark | * 
OS ö . . action 

| againit me 
opon that bond I may plead in Iiſdem verbis. 2 Le. 193. Mich. 29 Eliz. B. R. per Gawdy J. in 
Eadie of D.chron v. Clark. | 

»01t 1 be bound upon cor/ition that 1 will not return ts Serjeants- Inn the direct æuay, but by St. 
Cie, I thall plead in totidem verbis; to Which Godfrey agree, for the matter which comes 
«ter the (Put) is triable by the country, but fo it is not in the principal caſe. Per Clench (But) 
2> but a word of furplutage, av4 if that aud all which follows had been left out, it had been well 
S. 0g, At Was djouined. Iod, 
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In debt upon 20. A. covenanted that he had not made any former grant no- 
bond, the 


condition 011d afterwards make any grant without the plaintiff's aſſent, 
whereofwas In debt on bond for performance of covenants, the defend— 
#5: 76 «1217 ant pleaded that he did not grant without the plaintiffs aſſent, 


genant fe any 


ether fee and this upon demurrer was held not good. Cro. J. 559, 
wither iis 560. Hill, 17 Jac, B. R. Lea v. Luthell. 

conſent 1 

Plaintiff, his executors, adminiſtrators or aſſigns, the defendant pleaded, that he did not atiorn tenant 
wit faut the conſent of the plaintiff. Exception was taken that this plea waz a mere negative preg— 
yant, but was over-ruled and judgment given tor the defendant. Lutw. 590. Paich. 9 W. z. 
Keating v. Iriſh. - 

In debt on bond to perform covenants in indenture of leaſe made by the plaintiff to the defend. 
ant, in which defendant covenanted not to deliver fen to any but the liHr er ſuch perſons as ſuculd 
lawfully ei him, the defendant pleaded, that fe did nr deliver the P*[[o[ſron te any but ſuch as laws 
fully evicted im. The plaintiff demurred, and it was objected that the plea was ill and a nevatiye 


pregnant and that he ought to have ſaid, ht ſurk an one lancfully evicted him te whim he delivered + 


Nester, or that he did nit deliver the poſſeſſion to any, But the defendant ſaid that the plaintitt 
had not aligned any breach and therefore could not have any judgment. To which it was ſaid 
for the plaintiff, that he having pleaded an ill plea has forced the plaintiff to put himſelf upon the: 
jvegment of the Court upon the plea, and cited Yelv. 58. 152, 1:3. And Windham |. held 
the plea ill; bur Twiſdan J. contra. The caſe was argued again in another term, and then ail 
the Court held the plea prrſuing the words of the covenant ge being in the negative, aad that the 
plaintiff fhruld lane replied and afſigned a breach, and for default thereof judgment was given agaiuit 
him, Lev. 83. Mich. 14. Car. 2. B. R. Pullins v. Nichols. Reb. 380. 413. S. C. 


21. Leſſee covenanted for himſelf and his aſſigns to build ahnuſe 


upon land demiſed before ſuch a day and 19 keep it in repair ; 
and after the day covenant was brought againit aſſignee for not 
repairing. — pleads the houſe was not built before 
the day, and upon general demurrer adjudged that the plea 
was a negative pregnant. 12 Mod. 384. Anon. 

22. In an action of trc/paſs the defendant yuſtiſies by licence 
from the plaintiffs ſon. Ihe plaintiff replies, quod non intra- 
dit per licentiam ſuam. That is a negative pregnant; for he 
ought te traverſe the licence by it ſelf, or the entry by it ſelf. Reg. 
Plac. 189 cites PraQt. Reg. 220. | 


(C) Helped by Verdict. In what Caſes. 
8. P. Br. 1, WY HERE a negative pregnant is found for the plaintiff it 
7 


Megativay 


_—_ 5s goed, contra where it is found for the defendant. 
"41.3 46.- Br. Iſſues joins, pl. 39. cites 12 E. 4. 6, 
{£11 in treſpaſ' a | : : EE: | 
whi ingreſſut non datur per legem by K. againſt J. and E. and J. died pending the writ, and E. 2 
that H. gate the land 10 R. in tail and died proteſiands ſeiſed, and the land deſcended to one J. as jon 
and heir of E. and hs entered and died ſeiſed, and the land deſcended to E. the defendant as breather and 
Beir of J. by hich he entered and gave colmur to the plaintiff, the plaintiff ſaid that A. was ſeiſed and 

awe the land to M. in tail, who died ſeiſed and the land deſcended to the plaintiff as daughter and heir 
of the ſaid IV. by which ſhe entered and 1a; thereef ſeiſed till the ſaid E. with F. named in the writ, 
in tit life of J. entered upon her, ubi ingreſſus non datur per li gem., and that J. named in the qwrit, and 
J. whe i: ſup ſed by the defendant to die ſciſed, are one and the ſame perſon and not diverſe, and the 
defendant ſaid, that he did net enter together with the ſaid J. in the life of the ſaid J. prout &c, and 
ſo to iffue, aud found for the plaintiff ard he pray'd judgment, Pigot ſaid, the ilſue is jeoſa1ls 
Ind uon a negative pregnant, and therefore judgment te ought not to have, Per Catefby it the 
i- was not well joined, yet when it is found for the plaintiff the verdi has made the plea good, 
2rd fo the iſſue above was held good by reafou of the verdict, and fo where the iſſue is upen a 
dune plea if both are found for the plaintiff. Br. Iſſues joins, pl. 39. cites 12 E. 4. 6. & 26 
H. C. according lv.— Br. Repleader, pl. 37 cites S. C. 


[Fer more of Negative Pregnant in general, ſee Abatement, and other 
3 proper Titles.) 
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(59) 


Negligence. 


* 


— 


(A) Advantages loft by Negligence. 


1. UON a rule given in C. B. for a prohibition, the par- 

ty laid by his prohibition and the eccleſiaſtical Court pro- 
ceeded to ſentence. Afterwards the party appealed and the other 
deliver'd the prohibition 2 terms after, but having ſurceaſed 
his time and ſuffered ſentence to paſs he was denied to have 
benefit of his prohibition. And a difference taken where a 
prohibition was granted and the party not ſerving it ſentence 
of excommunication is pronounced in default of anſwer, 
there upon the matter he may have the benefit of his prohibi- 
tion but not where there is a ſentence definitive. Cro. J. 429. 


pl. 6, Trin. 15 Jac. B. K. Anon. 


(B) Bar of Right, in what Caſes, or only a 
Poſtponn. 


1. A Grants 1000 coard of wood to B. to be taken at the election 

* of B. If A. or a ſtranger cuts any trees, B. cannot 
take them but muſt ſupply his grant out of the reſidue. 5 Rep. 
25. Paſch. 43 Eliz. B. K. Sir Tho. Palmer's Caſe. 

2. A. covenants to ſtand ſeiſed to the uſe of himſelf for 
life, and after to the ufe of his daughters that ſhall be unmarried 
at the time of his death until every one of them ſucceſſive ſhall or 
may have levied 500. remainder to his eldeſt ſon.—A. had 4 
daughters. The land was worth 100. per Ann. The father 
died 30 Eliz. The ſon enters. The eldeſt daughter enter'd 42 
Eliz. She ſurpaſs'd her time and could not enter; per Bridg- 
man. Cart, 78. cites Cro. El. 800. Mich. 42 & 43 Eliz. C. B. 
Blackborn v. Laſſels. 


eldeſt ſon who had received the profit, in diſturbance of hers. Cro. E. $05. S. C. 


It was held 
that ſhe 
ſhould not 
enter to pre · 
judice the 
other ſiſters 
ſo as to pre- 
vent their 
raifing their 
portions, but 
ſhe had re- 
medy 
againſt the 
5. P. For it 


was her folly to ſuffer the ſon to continue poſſeſſion. Noy. 33. S. C. by name of Brandford v. 


Laſſc ls. 


Deviſe to A. until he fhall or may raiſe ſuch a ſam out of the profits of the land. If a 


Stranger enters after the deceaſe of the deviſor, tho' the deviſee had no notice of the will, yet the 
time ſhall run on as much as if he had the land in his own poſſeſhon. Vent. 202. ia Lady Anne 


Fry's caſe, cites 4 Rep. Sir And, Corbet's Cale.———Mo. 5 56. Roſſe's Caſe. 


3- Deviſe of lands to truſtees in fee to pay debts and lega- 
cies, and after theſe paid to ſell, and if any of the teſtators name 
would purchaſe, they to have it for 200. leſs than the value. 
One of the name brings a bill for pre-emption, but delays 
bringing it / 25 years after teſtator's death. Bill diſmiſſed. 
Hill. 1685, Vern. R. 352. Huckftep v. Mathewes, 


4. If 
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of Lords, 


e  Negligenec, 


And if fech 4. Tf there be a decree for an account to which an executor 10 
octot party. and he has a debt due to him which he does nat claim but 
bas any : of 0 - 

claim to any lies by, and the account is taken and perfected, he thall not 
real elle bring a new bill for his debt and put the eſtate to the expence 
= 3 ot a new ſuit to obtain a ſatisfaction which he might have had 
dees dot in the courſe of the former proceedings. Per the Maſter of 
proſecutea the Rolls who ſaid, that this is not acting agreeable to his 


bil by bim truſt. 2 Wms's Rep. 665. Mich. 1734. Cowper v. Earl 


brought to, 

make good Cowper. 

his cla m, = 

but on the contrary ſuffers the proceedings in the account, and the rents of 14» lands claimed by him 
to be accounted for as pait of his teſtator's eſtate, he is fo far barred ; but it cant operate as a 
bar 7s the rea/ty or as any extnguifiment of the rigut to the land. Ioid. 67. 


3 - (C) Relieved in Equity: 


1. T Che aſſurance was not demanded within the time, vet 
equity ordered to make further aſſurance afterwards, 
Toth. 70. cites 1594. Kemp v. Palmer. 

2. It a purchaſer neglects to inrol his deed of bargain and /a/s 
being his only aſſurance, and the bargainor brings an cject- 
ment againſt him 2nd hath judgment. The hargaince may 
reſort to Chancery and there be relieved, if not for the land 
yet for the money paid. Mich. 13 Jac. 1. Chan. R. 10. in 
the Earl of Oxford's Cale, cites Jacques v. Huntley. 13 June 
'1599. in Chancery. 

2 Wrms's 3. A term was veſied in truſices, upon failure of iſſue male, to 
8 5 raiſe 1 500l. for daughters. And it was, that the truſtees by, 
And the n . — a 
Reporter and out of the rents, iſſues, and profits of &. as well by leaſing 
fays it was or demiſing the ſame fer 21 years, or three lives, or for any 
pang term &c. of years determinable on three lives not exceeding 
120 years, ſhould raiſe and pay for portions &c. 1500!l. but 13 
in the Houſe ſime limited for payment, nor any provito for determining the 
©», term on payment. The truſtces died. Then the father died, 

| ought . . | 

a very hars leaving a daughter, but no iſſue male, but had 2 the 

ca'e. Ibid Temainder to B. for life, remainder to his firſt &c. tons in 

21. tail, and in default, remainder to C. for life, and after to his 
firſt &c. ſons &c. remainder over. The daughter took letters 
of adminiſtration to the ſurviving truſtee, and ſhe and B. mortga— 
ged the land, which was 160l. per annum, to J. S. and B. co- 
venanted to pay the money. B. entered and took the profits, and 
paid the intereſt, but none of the 15001. principal, and died with- 
ont iffuc. Ld. Macclesfield obſerved, that this was a power to 
leaſe only for 21 years, or three lives determinable on any 
number of years not excecding 120, and decreed, that (the 
15001. being to be raiſed out of the annual profits as they aroſe) 
the receipt of B. was the receipt of the daughter her ſelf as to thoſe 
in remainder, and J. S. ſtanding in her place, who had the le- 


gal cflate as adminiftra:or to the furyiving truſtce, and was 
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Megligence. Negro. 


alſo ceſty que truſt, the profits received by B. ſhall go in ſatis- 
faction of ſo much of the 1500l. and the reſidue to be charged 
on the remainder. But decreed further, that what m:ght have 
been raiſed by letting leaſes according to the power by way of fine, 
if B. had apprehended his eſtate chargeable with the monev, 
and ſo had taken the benefit of making fuch leaſes, that they 
muſt be accounted for by the remainder-man the defendant. Ch. 
Prec. 533. Paſch. 1722. Ivy v. Gilbert. 


[For more of Negligence in general, ſee Condition, Grants (IH. a. 2) i 
Mortgage, Preſentation, and other proper Titles. ] | 
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(A) Of what Conſideration they are in the | 
Eye of the Law, and what Actions lie for | 
taking them. | 


I. IN trover for 100 negroes, and upon not guilty pleaded a 
ſpecial verdict found that the negroes were ies ſubject 
to an inſidel prince, and uſed to be bought and ſold in America, as 
merchandize by the cuſtom amongſt the merchants, and that 
the plaintiff had bought them, and was in poſſeſſion of them, and 
that defendant took them out of his poſſeflion. It was argued, 
that no property can be in the perſon of a man whereupon to 
maintain trover, and cited Co. Litt. 116. that no property can 
be in villeins, unleſs by compact or conqueſt. But the Court 
held, that they being by bought and fold among merchants 
as merchandize, and being infidels, a property may be in them 
ſufficient to maintain the action; and gave judgment for the 
phhintiff nifi cauſa this term. But at the end of the term, 
upon the prayer of the Attorney General to be further heard, 
day was given to the next term. 2 Lev. 201. Trin. 29 Car. 
2. B. R. Butts v. Penny. 
2. In treſpaſs the Count was, that the defendant v7 armis The jury 
unum /Ethiopem (Anglice vocat. a negro) ius querentts pretii 9026, that 
. : the negro 
100ʃ. apud London Sc. took and carried away, and kept the plains taken was 
t1ff ont of poſſeſſion of the ſaid negro from that time utque diem born of ne- ; 
exlubitionis bull prædict. per quod he loft the ute of his bg, parents 
ſe d negro. U guilty the jury /ound, that the negro the ps | 
8 pon not guuty jury, ; Sro the plain 4 
VOI. XV. Yy had it's plautae | 
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ros in Bar- had been baptized after the taking, upon which a queſtion waz 
ng ” , made, whether the baptiſm was a manumiſſion? As to that the 
that an or. Court gave no opinion; but held, that treſpaſs lies not; he. 
d nance vas cauſe a eg cannot be demanded as a chattel, nor can his. price 
—— Leng be recovered in damages in action of treſpaſs, as in cale of ; 
Verner; chattel ; for he ig 9 other than a laviſh ſervant, and the maſter 
council be. can maintain no other action of treſpaſs for taking his ſervant, 
_ _ but ſuch only as concludes per quod ſervitium amiſit, in which 
the nge the maſter ſhall recover for the loſs of his ſervice, and not for 
nee there the value, or for any damages done to the ſervant. ſudgment 
cre: quod querens nil capiat per Billam, Carth. 396. Hill. 8 W. z, 


deen tothe B. R. Chamberlain v. Harvey. | 


heir &c. as 
lands of inheritance, by which means the plaintiff's mother became intitled to the (aid nepro for 


her life, and that her after hutbands brought this negro into England, where he continued in his 
ſervice leveral years till the death of his wife, when the ſaid huſband put the negro out of his 
ſervice, who afterwards ſerved ſeveral other maſters here, and at the time of the tr-ipa'; ſeppoled, 
was in tbe ſervice of the defendant, and had for his wages 6l. a year. The cate was argued & 
adjornatur; but in Hiliary term after judgment was given that the bit abate ; for the Court hel, 
that treſpeſt for taking away a man generally will net lie, but a ſpecial action of tre ſpaſs might be 
for tak:ng of h ſervant; per quod ſervitium amiſit. 5 Mod. 182. to 191 S. C. 


3. In indebitatus aſſumpſit the plaintiff declared for 200. ir a 

negro ſold by the plaintiff to the defendant viz. In parochia beate 

Mariæ de Arcubis in Iſ'arda de Cheape, and verdict tor tle 

Plaintiff. And on motion in arreſt 5 Holt Ch. J. 

held, that as ſoon as a negro comes into England he /:c:me; 

free ; one may be a villein in England, but not a ſlave. Per 

Powel J. The law took no notice of a negro. And Holt ſaid, 

it ſhould have been averred in the declaration, that the [ale wa; 

in Virginia, and by the laws of that country negroes are ſaleuble; tor 

[ 550 ] the laws of England do not extend to Virginia, which being 2 

conquered country, their law 1s what the King pleaſes, and 

we cannot take notice of it but as ſet forth; and theretore 

directed, that the plaintiffamend the declaration, which ſhould 

be made that the defendant was indebted to the plaintiff for a ne- 

gro ſold here at London, but that the ſaid negro at the time f the 

fale was in Virginia, and that negroes by the laws and ſiatutc; 

there are ſaleable as chattels, And then the Attorney-General 

coming in ſaid, that they were inheritances transferrable by dec 

and not without. And nothing was done. 2 Salk. 666. Smith 
v. Browne and Cooper, 

4. Trover lies not for a negro; for men may be ownets, 
and therefore not the ſubje& of property; and the Court 
ſeemed to think, that in treſpaſs quare captivum ſuum cep!!, 
the plaintiff might give in evidence that the party was his ne— 
gro, and he bought him, 2 Salk. 667. Mich. 4 Ann. B. K. 
Smith v. Gould. | . 


For more of Negto, ſee Homine Replegiando, Pl. 5. and other 
proper Titles, } | 
Ne 


J 


cr 


rene 


( 559 ) 


Ne Unques Accouple. 


(A) Good Plea. In what Caſes. 


I. \ N THERE a feme has a baron, and takes another baron, and s. P. Br. 
ſhe and the ſecond baron brings aſſiſe, or cut in vita &c, Appeal, pl. 
de jure uxoris, ne unques accouple is no plea; for the action is E. - 


good by baron in poſſeſſion. Br. Brief, pl. g1. cites 50 E. 3. 19. the beff „i- 
; nion, Bat 
in appeal, dixwer Sc. where fhe demands by her baron, it is a good plea. 


2. It is an ill plea in debt, becauſe marriage de facto is ſuffi- 5. P. And 
cient to intitle the plaintiff to this action, and becauſe it puts 2 m 
it on trial by certificate which admits a marriage, but not ſe- — 133 
cundum leges eccleſiæ; he ſhould have pleaded u marriage in ways mate- 
Fact, and that would have been tried per Pais. Show. 50, * Nen 
Trin. 1 W. X M. Allen v. Grey. 3. 


S. P. 

| t Lev. 41. 

in caſe of Baſſet v. Morgan. — S in treſpaſs for taking his wife, and was fo adjudged, and a re- 

ſpondeas oufler awarded; becauſe a murriage in fact is ſufficient to maintain this action; but per 

Holt, a plea that they were not married, or not covert in marriage, would be good. Comb, 131, 
Trin. 1 W. & M. B. R. S. C. 


3. In aſſault and battery brought by baron and feme, it was 
held upon demurrer to be no good plea ; for it cannot be tried 
at common law, the juriſdiction whereof ought not to be taken 
away in perſonal actions. Comb. 473. Paſch, 10 W. 3. B. R. 
Jones & UZ Vc co.» * | 

4. Caſe by baron and feme for a cauſe ari/ing before marriage; 
defendant pleads, that the plaintiffs nunquam legitimo. matri- 
monio copulat' fuerunt. Plaintiffs replied, that they were 
married at a ſuch a time and place; the defendant demurred, 
and thereupon judgment was given for the plaintiff, becauſe 
the plea was naught; for in perſonal actions you muſt lay the 
matter on the fact of the marriage to make it triable by the [551 J 
country, and not upon the right of the marriage as in appeals 


and real actions. 12 Mod. 276. Hill. 11 W. 3. Mitchell & 


Ux v. Garrett. 


[ For more of Ne Tinques Accouple in general, ſee Dower, Trial (P) 
per tot— (B. a) Pl. 1, 2, 3. and other proper Titles. ] 
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(4) Nient Comprite, or not Parcel. 


i END nt com; riſe 75 an exception taken to a petition as unjuſt, 
the thing celired is 15 : contained or I 
ed in that a or de ed whereupon the petition is grounded. For 
example, one Ceſires of the 1 to be pat in poſſeſſion of 
a. houſe formeriv among other lands &c. ad] adged unto him. 
The adverſe party p eads, that his petition is not to be granted, 
becauſe tho' he 113 id a zudament for certain lands and hou les, 
vet the houſe, into the pottethion whereof he deſires to be put, 
is not contained among thoſe. for the which he had judgment. 


dei 


8 915 
Re Eg. l lat. 0+ QJ+-C p- pf 

2. In ailiſe; it the plaintiff makes title, 21 as much as the 
land is of the te which 15 partible between males & c. the other 


ail not plead that it it is nit partible without ſhe wing that it is nt 
parc of this fee; for if he confeſſes that it is parcel of the fee 
of E. and that this fee 1s departible, he ſhall not ſay that this 
land 1s not +: ads e where the entire fee 1s depart! ible, but he 
may ſay that this nit parcel of this fee, or may ſhew ſpecial mat- 
ter how that thoſe lands are other than the groſs is, Br. Com- 
a pl. 11. cites 23 All. 12. 
Fee affife ; the by nant pleaded a recovery by himſelf again 

the laintiff in a writ of entry ſur diſſcifin of the manor of H. of 

> thele tenements are and were , in which writ the 
on 2 W had the view of the manor, and of theſe tenements then 
pare cel, judgment if aſſiſe; the plaintiff ſaid that theſe tenements 
are not, nor Ever were parcel ; the manor in the Vaſſeſſion of the 
tenant, Priſt; Per Fith, you ſhall anſwer to the putting in 
view. Per Thorp, where J plead in bar againſt you by fine, 
there it is a good plea, that „ent c5 npriſe: and where judr- 
ment is pleaded, vi. a recavery, there it is a good plea that 
nient compriſe, or net parcel, But where I allege a recovery 
in which the view was made, there nient compriſe is no plc, 
nor to ſay not parcel without anſwering to the view ; and there- 
fore Ludd ſeeing the opinion of the Court ſaid, that the tene— 
ments are no, nor ever were parcel of the manor, nor cvcr 
put in viewas parcel of the manor, Priſt; and the others e con- 
tra. Br. Barre pl. 66. cites 22 All. 20. 

4. In aſſiſe; the tenan! fa that the plaint! 7 has writ of entry 
11 10 e poſe of the ſame land pe ulli 1s againſt him, in which he has He id 
tHe view Judgment of this writ of a more baſe nature; the 
plant? LA la: A, thit the tenements now put In View are not parcel 
6; ire teriements hg 1 Teo in the fr t writ, Pritt by the aitile, 
nc the ether 2 ud, that they are parce! of le [elements dem: 2 ed 
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avowry for rent charge granted by fine out of ihe land, of which * 


Nient Compriſe, or not Parcel, +551 


by the firſt writ, Priſt by the aſſiſe. Per Thorp, this is a good 
anſwer, and the afliſe awarded upon this point, but by him, 
it had been greater advantage for the tenant to have ſaid, par- 
cel of the tenements put in view; for then the aſſiſe had not 
been taken till proceſs had been made againſt the firſt veiors. 
Br. Compriſe, pl. 13. cites 29 Aff. 66. g 

5. In aſſiſe the tenant pleaded recovery againſt the ſame plain- [ $52 ] 
tiff of the ſame tenements in another vill, and the ſame tenements 8 er 
prt in View, and the plaintiff ſaid, not put in View, and fo ment pu 25. cies 
c:mpriſe; and it was tried by the firit jurors, and yet it was 44. Af. 19. 
returned before in ſuch ailile, that the firſt jurors were dead, 2 wei 
and before the ſame juſtices. Quod Nota. Br. Compriſe, pl. _ 


4. cites 45 E. z. | E. z. 45. = 
* Quzie if 


th15 is not miſcited, and perhaps ſhould be 44 E. 3. 45. 


6. In affiſe of three acres of land Perle pleaded recovery againſt In alble of 
, =— 7 three aces, 


the anceſtor of the plaintiff by formedon of the manor of D. bh 


had the view, and this land put in view as parcel; judgment if {\euded recow 
aſſiſe. Cherle ſaid, not parcel, Priſt by the aſſiſe. Perſay 0 12 


ſaid, you ſhall ſay not put in view as parcel, or nient com- _ 
* g > : — iT* 228 
prile; et adjornatur. Br. Compriſe, pl. 16. cites 45 An. 11. 04k rhe 


F 5 „ 


, ar nol 2 7 . y 1 4 o Nene . bo "Orr 108 4 3 » 4, 
Parcel, again a firanger, and the title of the plaintiff meſne between te bringing of the former 


anc the judgment in it, The plaintiff el d, that the land now in plamt 75 197 parcel 4 
recovered by the formedin, Per Huſſey, it the recovery was of a manor, then nt 'rcel is a good 
plca, but one acre cannot be parcel of another acre, and therefore ſhall fay, that the land put in 
view was not compriſed in the recovery of the formedon, and then a good plea, and ſo there 15 
a difference; by which the plaintiff plcaded that nient comprite, Prik ; aud the others c con xs. 
Br. Compriſt, pl. 33. cites 1 E. 3. 8. 


eie un 


7. You cannot have a nient compriſe a:// an expreſs thing ; 
per Coke Ch. J. 2 Bulf, 319. in the caſe of Wriſon v. Welch, 
cites 48 E. 3. 11. | 
8. When a recovery 7s pleaded of 4 acres, of u hich the acre 
in aiſpute is parcel, the arfendant ſpall not ſay not con. prijed, but 
{hall fay not parcel; per Cur. By which he ſaid that it was 
not parcel, and fo nit compriſed, and ill; for by the nient com- 
priſe the matter of not parcel before is waived, quod nota, 
per Cur. By which he faid, that not parcel at the time of the 

ecovery, and dubitatur if he thalt tay, no parcel at the lime f 
the recovery of the formedon, or at the time of the /cire farias 
of the execution ſued thereupon, Quzre. Br. Compriſe &c. 
pl. 22, cites 2 E. 4. 18. 

9. Entry in the quibus; per Danby where ra&cvery 25 pleaded, 
it is a good avoidance to /ay that ment compri/e, but in recovery 
per viſum juratorum ar of the party a man fall fay not put iu 
view and ſo nient compriſe ; but in the caſe of Kniveton 3 H. 
b. 15. where recovery of a manor was pleaded, of which the 
land after in variance was, parcel, the party was compell'd to 
take iſſue, parcel! or not parcel, And T. 48. E. 3. II. in 48. P. Br. 


* * ” y 
"NI tes 


TY . l a | PL. 1, cites 
the place &c. is parcel, the //ue was not parcel of le land 3 H. 6, 
5 y 3 6darzed, 
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Pr. Eftoppel, 
pl. 12. cites 
F.C. 


L 553 ] tended Nient dedire. 


All the 
Editions of 
Brooke are 
(defendant) 
but it bond 
be nf) 
and ſo is the 
Vcar- beck. 


Nient Dedire; 


charged. T. 7. E. 3. Nuper obiit of tenements in dale, the 
tenant pleaded fine levied by the ancgſtar of the ſaid tenements in 
S. and that D. is a hamlet of S. The plaintiff ſaid that D. 
is a vill by itſelf, and the iſſue taken, and yet this amnunts only 
to nient compriſe. Br. Compriſe, pl. 24. cites 9 E. 4. 17, 


For more of Nient Tompriſe, ſee Fines (L. b. 2.) Manor. Reverſion 
(VU) Trial (N. 2.) (F. a) and other proper Titles.] 


Nient Dedire. 


(A) Pat amounts to it. And in what Caſes 
Nient Dedire amounts 20 a Confeſſion. 


1. IN aſſiſe if the deed of the anceſtor of the plaintiff whoſe Heir 

&c. with warranty is pleaded in bar, and the plaintiff /ays 
that he himſelf is a baſtard, by this the deed ſhall not be in- 
But Brooke ſays, the better pleading ts 
ts take it by protejiation. Br. Confeſſion, pl. 24. cites 11 


All. 24. 


2. Treſpaſs of taking his horſe brought by H. S. The ge- 


fendant ſaid, that he himſelf was theresf poſſeſſed ut de proprity 


till ene H. S. of ' D. 156k it and gave it to the plaintiff, and the 
defendant reteot it; the plaintiff ſaid, that H. S. in the ber and 
H. S. the * plaintiff are one and the ſame perſon, and not divers, 
and to the plea [of] the defendant demurred. Rogers laid, 
by this replication the plaintiff has not deny'd but that he 
took the goeds of the defendant, becauſe he ſays that he is 
the fame perſon. But per Littleton J. it is not ſo; for a 
thing ſhall nit be held nient dediſt where a man does not give an» 


fever to it; and here he need not give anſwer to it; for when 


he ſays, that the one and the other are the ſame perſons, thus 
deſtroys the bar when the defendant does not deny it but joins 
to the demurrer; and this makes the plea no plea, and to 
amount to not guilty, and fo it is no bar; by which tlie 
plaintiff recovered; Quod Nota. Br. Confeſſion, pl. 35. 

Cites 13 E. 4. 7 | | 
3. In reſcous the plaintiff counted upon a tenure, and that he 
diftrained, and the defendant made reſcous, and the defendant 
pleaded nit guilty, where the truth was, that there was no tenure, 
but the defendant was tenant at will rendering 10s, per ann. the 
| plaintiff 


2 


. ˙rG. — qq ,, 
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he j plaintiff diſtrained and he made reſcous; and per Fineux, 
70 4 this plea of not guilty is no confeſſion of the tenure or nent de- 
8} f dire; but if he had pleaded riens arrear, this had been a nient 
ly : dedire of the tenure, contra of the not guilty; becauſe nega- 
| tiva nihil implicat, but contra of re arrear; for this is a 
7 negative which includes in it an affirmative, Br. Confeſſion, 
" pl. 31. cites 9 H. 7. 3. : 
| 4. In treſpaſs it was agreed, that if the defendant i the 
| takins of the goods by licence of the plaintiff to retain it as 
[ pledge till 101. debt be paid to him, and the plaintiff demurs ge- 
| nerally, by this he confeſſes the debt of 100. to the defendant ; 
{ contra it ſeems if he had ſaid proteſtando that he did not owe 
the 10/. and pro placito demurred. Br. Confeſſion, pl. dr. 
cites 5 H. 7. 1. 


& 
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Mient Dedire. 


(B) The Dyference between Nient Dedire and 
Confeſſion. And the Efett of the Nient 
Dedire. | 


1. W HERE the tenant in any action alleges nonage in 9c 

within age, or vouches one, and ſays that he is within age, 
or prays aid of one within age, and prays that the parol demur, 
and the demandant does not deny it, there the parol thall de- 
mur without having proceſs to try it by inſpection. Br. 
Confeſſion, pl. 28. cites 29 Aff. 37. 

2. Per June, there is a great diverſity between confeſſion 
and nient dedire; for in præcipe againſt twa, if the one ap- 
pears and ſays nothing, or makes default, and the 9ther takes 
the entire tenancy and vouches, or pleads in bar, there the de- 
mandant may anſwer to it without ſaying any thing te the «ther, 
and this nient dedire Hal not avate the writ, contra of his 
confeſſion, if he had confeſſed that the other had nothing. 
Br. Conſeſſion, pl. 41. cites 8 H. C. 13. 

3. Nient dedire is not ſo ſtrong as confeſſion. Br. Confeſ- 


fon, pl. 37. 
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Br. Age. pl. 
35 cue . 
C. | 


A; in debt 
upon an ublim 
gation of 104, 


the defendant canſeſſed all except 403. of which he fhew'd acquittance, and the Plaintiff pray'd judge 
o ment, and ſaid nithing to the acquittance, and we'l ; for per tot. Cur. if he had conteſſed the ac- 
ee the writ had been abated; for it is % in parcel, which goss 40 all upon confeſſion, contra 
elſewhere upon verdict quod debet 8. and to the 40s. non deber ; by which he recovered $/, and 
by his nient dedire was barr'd of the reſt, and amerc'd. Br. Conſcilion, pl. 37. Cites 3 H. 6. 43 


Ibid. pl. 63. cites 8. C. 


4. Debt of 20l. the defendant pleaded bar to 10l. and to the [ $$$ 
reſt ſaid nothing ; by which the plaintiff recovered the lol. im- 
mediately, and damages and coſts remained till the bar be try'd : 
and ſo note recovery upon nient dedire. Br. Confeſſion, 


pl. 20. cites 22 H. 6. 47. 
1 (C) 


554 Mient Dedire. Might. 


(C) Aided by it, Il ho? Strangers. 


Ae io writof I. MIE NT dedire agalnſt the one /hatl ſerve the other in [yes 


27 $44 , = „ + * - v* * 1 B — NS, 5 11 

a} Pp : | Fit ac 3 by a adit, *} Conte 10, pl. . 

Nee, d ie I 
me plaintiff war warned and approved. td 

bete, lie outianwry i: by 2 errer, : F rea, Warned and apfearcd, ana 
f : - J » , . , * EN - gf = 

C14 1 . * - Fa if , S 39 _ hs W en the PEG %71 4 "” Ti 4 7 4 8 HY! 4.9 47 TE 1 as the Galt] N War 

F 4 ce, , 7 er hunde 101.4 1 avnugt er writ of rer by Ihe Of Fey ron 

the fume er 25 bs k:4 the autlatury „ unt erung ie plaintiff inte aff: fe, by reaſ ” of Mr 

nig Gears againſt the firjfy; fit Was uon one and the lame diffcifin; quod nota, quia mijurn | 

— a 4 
Br. Conſeſũon, pl. 11. cites 7 H. 4. 29 


{ For more of ien: Device in general, ſee Elloppel (D. 2) and other 
CEE proper Titles.“ 


Night. 


— — — — — — 


(A) What may be done in the Night. 


1. EBT upon an obligation conditioned to ſtand to an 
Paich. 26 award, ſo as it be made before the gth day of October 
- 2 85 R. Fc. and it was made the 8th day of October at io of the clock 
3 in the night; and ruled good; for dies naturalis comprehends 
Seam & the day and night. Cro. E. 43. in caſe of Green v. Ardene, 
2. Bir tke cites it to be fo adjudged between Franklin and Davies, Iutra— 


50 * : —O 
"cates 1 tur Mich. 12 & 13 Eliz. Rot. 1330. B. R. 
condit an ö 
v, ready to be delivered to rhe parties requitiug the ſame ;; and it was not a ſeaſonable time to 
1-4qv:re it in ther gut 5. P. Cro. E. 670. IIIn. 41 Eliz. Withers v. Drew. 
El. z. Sparrow's Cate acc. 


Ibid. CILCS 33 


; 0 
2, If in a præcipe quod reddat the Serif ſummon'd the de- 
fencant upon the land in the night time; tuch ſummons is 
mecerly void; per Rhodes. Le. 57. So in a formedon in 
remainder. Cro. E. 42. Green v. Ardenc. 

2. Livery made in the night by virtue of a letter of attor- 
ney to deliver feifin was ſaid per Fleetwood to have been ad— 
judged good. Cro. E. 43. Mich. 27 & 28 Eliz. B. R. in 
Caſc of Green v. Ardene. | 

4. Ihings done in the night, where the ferſonal attendance 

0 


E „er. 1 


N 


r ane Ps 3 "Tos 


Might. Night-walkers. 


of another is not requiſite, are good. Cro. E. 676. Trin. 41 
liz. B. R. in caſe of Withers v. Drew. | 
5. Neitherupon a cap. Excom. nor for any other cauſe, 
unleſs for treaſon or felony, is it lawful for any to break an 
houſe in the night, Cro. E. 741, Hill. 42 Eliz. C. B. Smith 
v. Smith. 


For more of Night, ſce Diltreſs (O) and other proper Titles. ] 


(A) Night-walliers, 


3 
— — . — — . 


1. 12 E. 1. Stat. 2. cap. 4. JT Natts, that / any ſtranger paſs 
S. 6. Statute of Minton. by the watch, he ſhall be arre/t- 
ed un!il morning; and if no ſuſpicion be found, he hall go quit. 

S.7. Aud if they find Cauſe of ſuſpicion, they ſhall forth with 
deliver him to the ſherijj, and the ſheriff may receive him with- 
ont damage, and ſhall keep him ſafely, until he be acquitted in due 
Manner, 

S. 8. And if they will not obey the arreſt, they ſhall levy hue 
and cry upon them, and ſuch as keep the town /ha'! follzzu with 
hue and cry with all the town, and the towns near, ant [5 hue and 
cry ſhall be made from town to town, until they be taken and de- 
lIivered to the ſheriff as before is faid ; and for the arreſtments of 
ſuch flrangers, none ſhall be puniſhed. 


it appear, that he is a perſon of good reputation. 2 Hawk. Pl. C. 59. cap. 12. S. 20. 


43. %&% > Br. Treſpaſs, pl. 268. 8. P. cites 4 H. 7. 
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Serj-ant 

H wkins 
favs, it is 
held by 
lome, that 
this F-rate 
Wa main 
alſilcmanc- of 
the e non 
la v, and 
that any prie 
de Por 5 * 
71 ia - tuly 
arrit a fu fe 
F, '7 1te 
W ker. nd 
detain him 
till he make 


cs. cao. 


I, 2.— And if a raten be 


killed in ſtay ing night-wallcers, it is murder. Cro. J. 280. Paſch. 9. Jac. B. R. in Mackalcy's 


Caſe. 


2. 6 E. 3. cap. 14. S. 1. Item, whereas in the ſtatute made 
at Mincheſter, in the time of King Edward, grandfather to the 
King that now is, it is contained, that if any ſiranger paſs by the 
country in the night, of whom any have ſuſpicton, he jhall preſeutiy 
be arreſted and delivered to the ſheriff, and remain in ward till he 
be duly delivered. 

S. 2. And becauſe there has been divers manſlaughters, felonies, 
and robberies done in times paſt by people that be called roberdeſmen, 
204 ers, and draw-latches. 

S. 3. It is accorded, that 1 any man have any evil ſuſpicion of 
ſuch, be :t by day or by night, they ſhall be incontinently arrejted 
by the can/' ables of the towns. 

S. 4. Ind if they be arrefled within franchiſes, they ſhall be 
del. vered to the bail of the franchiſe; and if in gucidaole, they 

| Ball 
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Hall be delivered to the ſherifſs, and kept in priſon till the coming 
down of the juſtices deſigned to deliver the gaol. 

S. 5. And in the mean time the Heri ff or bailiffs of the fran- 
chiſes Mall enquire of ſuch arreſts, and at the coming of the ju/ti« 
ces return their enqueſts before them with that which they 
have found, and the cauſe of the takings with the bodies, and the 
juſtices all proceed ts the deliverance of ſuch perſons arreſted, ace 
cording to the law. | 

S. 6. And in caſe that the ſheriffs or bailiffs of the franchiſcs 
have not inquired of ſuch arreſis, they ſhall be amerc'd, and 
nevertheleſs the juſtices ſhall make enquiry, and further proceed to 
the deliverance, as before is ſaid. 

Hawk. Pl. 3. In treſpaſs of aſſault, battery, and impriſonment, the 

C. 132. cap. defendant juſtify & as conſtable, for arreſting him in a ſuſpicious 

61.5.4 houſe with a woman of il! fame, to make him find ſurety of his 
good behaviour; and a good plea by all the juſtices, and fo of 
night-walkers, and may make his neighbours aid him to do it, 
Per Cur. Br. Treſpaſs, pl. 432. cites 13 H. 7. 10. 

4. Such as go abroad in the night, and ſleep in the day, 
are ſaid to be indifiable in the ſheriff 's tern. 2 Hawk. Pl. C. 
67. cap. 10. S. 59. 


For more of Night-walkers, ſee Eood Behaviour, and other proper 
Titles. ] | 


SS  - (3) ecru. 


— — — 


IL dicit is a failing to put in an anſwer to the plea of the 
\ plaintiff in an action by the day aſſigned; and judgment 
ſhall paſs againſt him that fails, becauſe he ſays nothing to the 
contrary ; and this is always peremptory and bar to the action 
for ever. Reg. Plac. 138, 139, cap. 4. NT 
Br. Confeſ. 2. The plaintiff cannot condemn the defendant by a nil dicit, 
fon, pl. 64. unleſs where the defendant appears, and the plaintiff declares ; 
cites 5 H. 6. for the defendant is not bound to anſwer but where the plain- 
——— tiff declares, which cannot be without appearance; for tlie 
pl. 36. cites anſwer ſhall be made to the declaration; Quod Nota. Br. 
8. C. Confeſſion, pl. 16. cites 8 H. 6, 7. i 
Br. Canfeſ- 3. And where the defendant appears, and thereupon diſavows 
e 7 his attorney or bailiff, as in aſſiſe, and ſays that be will not ap- 
8.5. C. — pear to the action, there he cannot be condemned by nil dicit. 
Br. Default, Quod nota. I bid. | 
ph 4% £88 "4. The Court will nc: reverſe a judgment which is given = 
a ni 


Nil Dicit. Mil Habutt in Tenementis. 


a nil dicit, and by the rules of the Court. But by the conſent 
of the plaintiff and defendant, the Court will grant a repleader 


in the caſe. Reg. Plac. 139. cap. 4. : 


5. On a nil dicit judgment 18 to be given inanter. II Mod. 
2. Paſch. 1 Ann, B. R. Anon. 


[ For more of Nil Dicit, ſee Amendment, Error, Judgment, (B. a) 
and other proper Titles. ] 


(A) Nil Habuit in Tenementis. 


I. DE BT upon a leaſe for years, the defendant ſaid, that the 
plaintiff RY had in the land at the time of the demiſe 
a 


&c. and the plaintiff ſaid, that IV. T. was ſeiſed in fee, and in- 


feoſůtd two in fee to the uſe of the plaintiff who were ſeiſed accord- 


ingly, and <a feiſed the plaintiff made the leaſe, & de hoc poni: 2 


ſuper patriam ; quod vide the iſſue where the plea of the de- 


fendant is in the negative, Br. Iſſues joins, pl. 89. cites 2 
H. | 

2. A. grants a /eaſe for years to B. and then by indenture 
grants a ſecond leaſe to begin preſently during the firſt leaſe. A. 
brings wa/? againit ſecond leſſee, and counted of a leaſe made 


for years, without ſpeaking of the indenture. The Court thought 


it would be dangerous to plead no waiſt. Then it was demand- 
ed, if defendant plead that the plaintiff had nothing tempore 
dimiſſionis, whereof he had counted, if the plaintiff might 
eſtop the defendant by the indenture, tho' he had not counted 
upon it, and if ſuch replication be not a departure; and Pe- 
riam J. and Leonard Cuſtos Brevium, thought not; for it is 
not contrary to the declaration, but does rather enforce it. 
Le. 156. pl. 220. Mich. 31 Eliz. in C. B. Anon. 

3. Error of a judgment in the Common Bench, where G. 
brought an action of debt for rent reſerved upon a leaſe for years 
made by himſelf ; the defendant pleaded, that the plaintiff nihil 
habuit in tenementis predict, tempore dimiſſionis prædict. 
The plaintiff ſays, quod habuit in tenementis prædidt. And 
thereupon being at iſſue, and found for the plaintiff, and 
judgment for him, it was now aſſigned for error, that this re- 
plication was not good; for he ought to have ſhewn to the 
Court, what eftate he had tempore dimiſſionis, ſo as the Court 
might adjudge, that he had good authority to demiſe ; and 
the replying generally, quod habuit Cc. is not good, nor is 


any iſſue, and therefore the judgment erroneous ; and all the 


Court 


=» 
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Pr. Plead- 
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cite; S. C. 
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Max. 97. 
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S. C. Yelv. 
227. adjudg- 
ed; and ſays, 
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2 Bulſ. 
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557 Nil Tabuit in Cenementis. 


makinz 2 Court held, that the replication was not good, and that the 


_— 85 detendant might well have demurred for that cauſe. But the 
Sciendavr defendant having joined iſſue, and the verdidt finding for the 
vie le for ni- Plaintiff, it is NOW an que; and the verditt has made the replica- 
FI rat nu 


3 100 gecd; for the Court is now aſcertained that the leine 
make aleate had good authority and eſtate to demiſe; wherefore the judg— 


cod g to ment was aflirmed. Cro. 312. Mich, 10 Jac. B. R. Gyll 
his Covenant, - 4 = 
: Et, AY V. Glats. 


to * A % 
Get & & 
pleadec, good habult vnde; and the jury found quod habvit vnde, and what-eſtate he had therein, 
and fo jedgment for the plaintitt, and error afhgned that no good iſſue was joined the plea being 
Fad, and to the :i;ue dad too; but the whole Court held it made good vy the vel et, ard 2ihrmed 
the judgment. —jenk, 340. pl. 97. S, C, according to Croke and Td and {ays, that the 
C 18 Cant i LS 1 - vec. {3 % 
m©A * * 

S. C. ched 4. In an action of covenant upon an indenture made by the 
dy mw 5 Wife ce;encant, whilſt th ie was lolc, to the wife of tlie plain— 

2 Ct 


tit, whereby ſhe, reciting that ſhe was ſeiſed in fee of certain 
Sn delt ſer lands, in een of a marriage to be had between the 
ren; reterver plaint tt and wah lon, did grant to the plaintiff à rent char ve 
3 _ out of thote lands to have after the death of her ſon, and ca- 
The defe d Venanted to pay it &c. The defendant pleaded that ſhe ! ad 
an: picaced nothing in the land at the time of the grant, but that a ſtrang— 
— er was tciſed of it. And upon demurrer it was adjudged for 
Kc. The the plaintift, both becauſe the defendant is c [topped by the aced, 
Haint'f de- and that the covenant extends to it and is an 5 abſque ar- 
N gere- 


„ ang gumento ad motionem Mri. Preſtwood. All. 79. Trin. 23 
1 Car Newton & Ux. v. Weekes & Ux. 


vas the frſt 
argument was g. ven for the plain * per tot. Cur. for this is no plea againſt the clioppel by inden- 
tore. 3 Lev. 14%. Mich. 35. Car. 2. in C. B. Heath v. Vermuden. 


5. Aſumpſit, and declared that in conſideration that the 
plaintiff and his wife at the defencant's requelt would conr'y 
to C. coſin and heir of MI. their eftate in certain lands in H. 
evhich were the ſaid D's by ſuch Ways as the ſaid C. ſhould 
appoint, he promiſed to pay to them gol. And whereas the 
plaintiffs at the detendant's requeſt had promiſed to convey the 
ſaid tenements to the ſaid C. by ſuch ways as he ſhould ap- 
point, he promiſed to ay to them another 50l. and ſaid that they 
have been always ready to convey; but C. never requeſted. 
The defendant pleaded, that at the time the plaintiffs, nor any 
of them, had any eſtate in the lands; the plaintiffs demurred ; 
and thereupon the plaintiffs entered a nolle profequi upon the 
ſecond promiſe, and had judgment upon the firſt ; upon which 
error was brought and aſſigned, that here was no conſideration, 
the plaintiffs not having any eſtate as is confeſſed by the de- 
murrer; but by all the Court, it is good; for the bargain was 

r fuch eflate as 1/, cy had, and they might have a right extin- 
a by releaſe, tho” they had not any citate ; and they at- 
firmed the judgment. 2 Lev. 33. Hill, 23 & 24 Car. 2+ 
Wooilnough and Ux v. Virdon. 
6. In 
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Mil Habuit in Tenement's, Mobility. 


6. In covenant upen a deed poll, the count was of a leaſe ren- 
dring rent and covenant io pay it, and aſſigned the breach in 


non-payment, the defendant proteſtando, that he did not enter [36 


nor occupy as the plaintiff ſuppoſed, pro placi lo dicit, that the 
plaintiff nil habuit in tenementis; the plaintiff rep/ze4, that he 
bonum habuit titulum unde potuit dimittere ; the detendant de— 
murred generally, and the Court on the firſt argument held 
the replication ill, not /ſhew:ing what title he had, according to the 
caſe of Cro. J. 312. [fupra| and this notwithſtanding that it 
was not by indenture, and tho' it was objected that that cafe 
was in debt for the rent, but this caſe is a covenant colateral to 
the reſervation of the rent, whereas in Gill and Glats's caſe if 
there was no leaſe, there could be no reſervation, but that col- 
lateral covenant to pay may be where no leaſe is; but per Cur, 
it is all one; for if there be not any rent, there cannot be any 
covenant for payment of the rent, but one depends upon the other, 
and fo it was remembered to have been adjudged, Mich, 13 


Car. 2. B. R. in the caſe of “ Caponhurit v. Caponhurſt ; 1 Lee. 45 
whereupon the plaintiff perceiving the opinion of the Court 


to be againſt him, prayed leave to diſcontinue in order to bring 
a new action, and it was granted. 3 Lev. 193. Mich. 36 Car. 
2. Aylet v. William. 

7. In covenant the plaintiff declared of an agreement for a 
leaſe for 99 years of a meſuage &c. under a certain rent, and 


ſuch uſual covenants as in all demiles granted by the truſtees 


of the Earl of Rocheſter were uſed; omnium quorum conſidera- 
tione the defendant agreed to pay the plaintiff 180l. at Michaelmas 
following, and tho” the plaintiff had performed all of his part 
the detendant had not paid the money &c. The defendant 
pleaded that the plaintiff had nothing in the premiſſes at the 
time; plaintiff demurred, and judgment was given by the 
whole Court for the plaintiff; for tho? it may be pleaded in 
action of debt for rent, yet it cannot be pleaded in covenant for 
a ſum in groſs; beſides the agreement does not neceflarily im- 
port that the leaſe ſhould be made by the plaintiT; it may be 
underſtood to be agreed that he ſhould procure a leaſe for the 
defendant. 2 Vent. 99. Mich. 1. W. & M. in C. B. Clarke 
v. Peppin. 


For more of Nil Dabuit in Tenementis, ſee Trial, Fine, and other 
proper Titles.] 


(A) Mobility. 


—— ——— 


I. IN the Saxon times the earls of counties being officiary were 
elected by the freeholders in their tolkmotes, and were re- 
moveable for male-adminiſtration, 2 Salk. 509. in Marg. 
Cites 


att ion on . 5 N * 


Nobility, 
cites L. L. Edw. c. 35. L. . Edgari c. 5. L. L. Canuti 


c. 17. and Saxon Chron. Sub. Anno. 1055. 

2. Before the time of 11th Edw, 3. there were but two fi- 
tles of nobility, viz. earls and barons; barons were originally 
created by tenure, afterwards by writ, and laſi of all by patent, 
viz. about the 11 R. 2. As to earls, they were firſt created by 


of the kingdom. See Bratt. lib. 1 c. 8. f Comites had their 
names not from counties but a comitando Regem. 9 Rep. 49. 
it may be intailed as any office may within Weſtm 2.—And 
earldoms conſiſt of rent and poſſeſſions, which were ancient] 
great. See Mag. Chart. the relief is 100l. per Holt Ch. |, 
. 2 Salk. 509. Irin. 6 W. & XI. B. R. King and Queen v. 
Knollvs. 
ho Saad 3. At the time of making Magna Charta ꝙ H. 3. there was ny 
d. Vere was dufte, margqueſs, or viſcount in England; for if there had been 
thefirfi mar- they had (no doubt) been named in this charter; the fir /? duke 
[ 559 ] that was created ſince the conqueſt, was Fdward the * Þ!ack 
quits in 1. Prince, in 11 E. 3. Robert de Vere Earl of Oxford, was in the 
1 8 year of R. 2. created marqueſs of Dublin in Ireland, and was 
theſe 6izni- the firſt marque/s that any of our Kings created; he fir/t vi- 
ries are - ccunt that I find of record, and that fate in Parliament by that 
_—_— name, was John Beaumont, who in the 18 year of H. C. was 
but enly in created Viſcount Beaumont. 2 Inſt. 5. 
preceder cy: . 
ard in o!d t me n-ne were earls but only thoſe that were of the blood royal, and iherefore are called 
ennſanguine! regs; and at their croativn the Kivg gives them a 1obe and a cap, which fignifies coun- 
ſei, avd x coronet which fhgnities the greatnels of the blood and honour, and alio ſword, ut fit in 
ptromgue tempus [ parates. ] as well resdy for peace as war; per Coke Ch. J. 2 Brownl. 339. 
Paſch. $ Jac. C. B. i the Earl of Rutlaud's Caſe. 


4. Per Coke Ch. J. the dignitics before the conquer? were nit 
patrimonial to deſcend, which Dodceridge the King's ſerjcant 
affir med, and he ſaid he had ſeen charters before the conqueſt 
with the additions of dukes and earls, Noy. 147. in Cale of 
Andrewes v. Webb, | 


5. If the King give land to one and his heirs tenend” de rege 


per ſurvitium barinie, he is no lord of Parliament until he be 
called by writ to the Parliament. Theſe which are earls and 
barons have offices and duties annexed to their dignities of great 
truſt and confidence, for two purpoſes, 1. Ad conſulendum 
tempore pacis. 2. Ad defendendum regem & patriam tempore 
belli; and prudent antiquity hath given unto them two en/rgns, 
to reſemble and to put them in mind of their duties; for firſt 
they have an honourable and long robe of ſcarlet, reſembling 
council, in reſpe& whereof they are accounted in law, De 
magno concilio Regis. 2. They are girt with a ſword, that 
they ſhould ever be ready to defend their King and country ; 
and it is to be obſerved, that i ancient records the barony (un- 
der one word) included all the nability of England, becauſe re- 
gularly all noblemen were barons, tho' they had a higher dig- 
nity ; 


letters patents; and an car/dom cn/+/ted in office for the defence 
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Nobility, Nonſenſe, 


nity ; and therefore of the charter of King E. 1. the conclu- 
ſion is, teſtibus archiepiſcopis, epiſcopis, baronibus, &c. ſo 


1 
1 placed, in reſpect that barons included the whole nobility ; N 
ly and the great council of the nobility, when there were beſides ö 
t, : earls and barons, dukes and marqueſſes, were all comprehen- 
by 5 ded under the name de la council de baronage. 2 Inft. 5. 6. | 
© * 6. A. the grandfather was called to Parliament by writ 3 H. 
ir £ 8. A. died and then B. His fon was ſummoned to Parliament 
). 4 ſeveral times by writ, and after was diſabled by Ad of Parlia- 
d 5 ment to claim any dignity &c. by deſcent, remainder, or other- | 


y A wiſe; B. died leaving C. his fon; C. was afterwards called to 
Parliament by Queen Elizabeth by writ, and ſat as youngeſt lord 
and died, leaving D. his fon; upon a petition by D. to be re- 
ſtored to the ſeat of A. his great grandfather ; it was reſolved | 
by the juſtices, upon a reference to them by the committees, | 
11t, That this being only a perſonal and temporary diſability, 
and not an abſolute and perpetual one, it being without any at- 
tainder, he may claim as heir to ſuch diſabled anceſtor, or to 
any anceſtors paramount him. 2d. That the acceptance of a 
new creation by C. cannot hurt D. becauſe C. was diſabled at the 
time, and in truth was no lord, but an eſquire only, fo that 
the od and new dignity deſcending together, the old ſhall be pre- 
ferred. Thele reſolutions were approved by the lords in Par- 
liament, and confirmed by the Queen, and thereupon D. was 
accordingly conducted to his ſaid feat. 11 Rep. 1. Anno. 39. 
Eliz. Lord Delaware's Caſe, 


[For more of Mobility, ſce Peer, and other proper Titles. ] 
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- widow ob ow Körber 
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(A) The Effect thereof. 


17 And my wife now have heirs and aſſigns by theſe 1 by And in af 
the will aforeſaid do own full power, good right and lawful — 
authority to fell &c. This is a good covenant to charge the infenßble 
defendant; the words (heirs and afligns) are ſurpluſage and ſo words were 
void, and for the words (do own) a man may be owner of a N 
3 as well as owner of land, adjudged. Roll. Rep. 84. Cre. J. * 
Mich. 12. Jac. B. R. Goodman v. Knight. S. C. 3 Bulf. 
2. If the rent be behind it ſhall be /awful for him to reſtrain ei 
and not being ſuſſicient the ground to re-enter into the ſaid demiſes, 8. C. . 
and the ſame to have again in his former eſtate; tis no good 


condition, Roll. R. 367. Paſch. 14 Jac. B. R. Moody v. 
Garnon, | 


* 
* 
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3. Where a matter ſet forth is grammatically right but abſurd 
in the ſenſe, and unintelligible, we cannot reje ſome words 
to make ſenſe of the reſt, but muſt take them as they are; for 
there is nothing ſo abfurd and nonſenſical, but what by reject— 
ing and omitting may be made ſenſe; but where a matter is 
nonſenſe by being contradictory and repugnant to ſomewhat 
prececent, there the precedent matter which is ſenſe thall not 
be defeated by the repug nancy which follows, but that which 
1s contradictory ſhall be refceted; as in eect ment where the 
5. P. Ceclaration is of a demiſe the 2d of January, and that the de- 

fendant pottea, ſcilicet the iſt of January, ejected him; here 
the /c:/:cet may be rejected as being exprefilv contrary to the 
poſtea, and the prececent matter; per Holt Ch. J. 1 Salk. 324. 
Trin. 2 Anna B. x. Wyat v. Aland. But per Powel |. 
words unneceſſary wight in conſtruction be omitted or rejected, 
tho” thev are not repurnant or contradictory, but in cæteris 
omnibus agreed with the Ch. J. Ibid, 


[For more of Nonſenſe, ice Blunders, Miſtake of TTords, © bligations, 
and other proper Titles, ] 


Noncuit, 


(A) In what Actions it may be [and in what 


hn! 


Cales. | 


I.:. Man be nonſuited in a writ of falſe judgment. 20 H. 6. 


Error, pl. 18 b.] 
1 4. cites 20 0 
H. 6. 16. Br. Nonſuit, pl. 3. cites S. C. — D. 262. b. pl. 3.— 329. pl. 14.— See Falſe 
Judgment (G). | 
Lot. 119. [2. A man may be nonſuited in writ of error; contra + 26 
re'nived. H. 6 18. b ] 
r 
+ Ir | 
Gould be 2c U. 6. Br, Frror, pl. 6. S. P. cites 9 H. 6. 13. but Brock makes a quzre there- 


of; tor it is d 2a writ to remove the record and to examine the matter But in ſcire facias ad 
uu liendum ere he may be noniunted, and then it ſeems the matter is at an end. S. P. Ibid. 
pi. 11. e 2 II. 6. 18. but that in a writ of error he cannot be nonſuſted, becavſe he has . 
day in Court 3 94404 non nepatur, but it is not expreſsly ruled. Br. Nonſuit, pl. 3. cites S. C. and 


ja.s noa, that it was in a manner agreed for law, and fer that reaſon. Br. Nonſuit, pl. 2. 


c 55 9 II. 6. 13. : 5 2 
Writ of errer was brought ard ſcire facias ad audlierdum erreret, and [the plaintiff] 
[ 01 ] was nouluited, and after bright anther writ of rar and ſcire ſucias aud had ſuperſe- 
dra of Exc tion; and ſo ſce, and zu if the nonſuit be juten to be 4% an the wwrit of erior, or 
Wl Lat te faciaz. Br. Non iuit, pl. 15. Ces g H. 5. 13.— E. houlvitz pl. 56, ences = 
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$1 had ſuperſedeas upon the ſecond writ of error, becauſe he had no ſuperſedeas on the firſt —— 
kr. Error, pl. 82. cites 15 E. 4. 18 8. P. That a man was nonſuited in a writ of error. — Br. 


Nonſuit, pl. 30. cites 15 E. 4. 18. 5. F. and 26 H. 6. 7.— fr. Nonſuit, pl. 63. cites 6 H. 7. 


16. S. P. but there is no mention of Scire facias. 


[ 3. If the plea be returned out of ancient demeſne, becauſe the * Quzrethe 


tenant claims to hold at common law, and the demandant in 


ook; for 


there 15 no 


the original does not come there at the day, the tenant ſhail fuch Pazeas 


go quit of this writ, and it ſhall be a nonſuit in the Lord's 
Court, tho” the original ne fait cyeins. * 27 E. 3. 77 ] 

4. If at the day of the return of an 4ſ%½ſe no pledges are re- 
eurned for the plaintiff, yet he may be nonſuited; for he has 
day in Court, and the writ is ſerved by a manner. 21 C. 3. 
$4. b 21 All. pl. 11] : 

5. In account the defendant was outlawed, upon which the 
detendant ſued charter of pardon and ſcire facias againſt the 
plaintiff, and the ſheriff returned nihil, and /icnt alias iſſi d, and 
he returned the like, by which it was awarded that the plaintiſf 
ſhould be nonſuited. Br. Nonſuit, pl. 4. cites 45 E. 3. 19. 

6. If a man be taten upon capias utlagatum, and they are ct 
i ue upon miſtake ef the vill, the party thall not be ſuſfered to 
be nonſuited, for ths intere/? of the King; per Brown Protho- 
notary. Br. Nonſuit, pl. 23 cites 21 f. 6. 21. 

7. If the plaintiff after that the defendant is awarded to ac- 
count in writ of account, and is at I Je before auditors, who 
certify it to the juſtices in C. B. he cannot be nonſuited; but 
it he makes detault after he ſhall be barr'd and the defendant 
diſcharged of the account. Br. Nonſuit, pl. 25. cites 21 H. 6. 
26, per Brown. | 


77. 


Fi if a man 
be a4jutped 
to account, 
who is not 
preſent, ca- 


futand” ſhall 
lie, and 
upon this re- 


turned, if the defendant appears and the plaintiff makes default, he ſhall be nonſuited. Br, Non- 


fuit, pl. qt. cites 1 H. 7. 2. per Towuſend. 


8. If replevin be ſued by writ and removed by pone er recordare, 
[or] F the replevin be by plaint, in both cates it is ſaid to the 
plaintiff, that he be here ſuch a day &c. in which caſe i, he 
does not come he ſhall be nonſuited; per Newton. Br. Nonſuit, 
pl. 28. cites 21 H. 6. 50. | | 

9. A man was outlaw'd by name of J. G. huſbandman, who 
came and faid, that the day of the writ purchaſed he was ho7- 
ker and not huſbandman, and ſcire facias was awarded againſt 


«the party, who came and maintained that he was a huiband- 


man, and ſo to iſſue. And per Cur. the plaintiff cannot be 
nonſuited here; for the original was determined before; for in 
this caſe the plaintiff does not declare, and it the iſſue be found 
for him nothing ſhall be done but award the defendant to the 
fleet, and if it be found againſt him, it ſhall be awarced that 
he ſhall take nothing by his writ, Br. Nonſuit, pl. 29. cites 
21 H. 6. 50. 4 


But if the 
deferdant 
frees charter 
of pardon 
and has ſcire 
ficia5againk 
th party, in 
this caſe the 
plaintiff 
vught to dee 
clare againſt 
'm, becauſe 
by the ehar- 
ter, the origi- 
nal is revived 


and there if they are at iſſue the plaintiff (hall recover or be barr'd, as the caſe is; and the reaſon 
why be (hall recover upon fcire facias upon char eis upon the iſſue found for Aim is, becauſe by the 
Katore of 5 E. 3. tz. hc pleads upon the original by che ſtatute, therefore he ſhall recover; comma 
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t 


„ 


in the other caſe which is at commen law. Br. Tbid. Br. Peremptory, pl. 29. cites 8S. C.. 
per Widllad Prothonotary in ſuch } ke caſe as above, 22 H. 6. 7. upon ſcire facias againſt the 
plaintiff in cate as above, and upon fore facias upon charter of pardon after outlawry if a nikil }; 
returned the plaintiff hall be demanded, and if he dees not appear he ſhall be nonſuited, Br. 
Nonluity pl. 29- 


Where 4 10. It was agreed, that in decies tantum the plaintiff may be 
_ * nonſuited, and then the King ſhall not have advantage of this 
ma ntenance ſuit but by indictment or otherwiſe; and therefore it ſeems 
decies tan- that he who ſues tam pro Domino Rege quam &c. may be non- 


tantum &c. - » 7 I 2 
which were ſuited. Br. Nontuit, pl. 35. cites 37 H. 6. 4. and book of 
not at com- Entries. 


mon law be- 
tore, it ſe« ms that the party may be nonſuied and have a new action; and traverſe is in lieu of 


action, Br. Traverſe de Q .ce, pl. 16. 


DL 562 J 11. But not in a prohibition if there be no other proceſs; 
per Doderidge and Jones J. Lat. 115. Paſch. 2 Car. B. R. in 
Watkin's Caſe. Palm. 422. Dire v. Brown, but S. C. and 
S. R. of Watkins. ä | 

12, On a certiorari of replevin in C. nonſuit was excepted 
againſt here after a ſuggeſtion made; but per Cur. it may be 
here as well on certiorari as on recordare &c. and if the party 
be grieved by the writ of enquiry, he may have a fecond deli. 
verance; and the nonſuit ſtood, 3 Keb. 563. Mich. 27 Car, 
2. B. R. Harvey v. Harris. 

13. Plaintiff is demandable on the return of the w:thernan, 
and may be nonſuited for not appearing. 2 Salk. 583. Mich, 
12 W. 3. B. R. Moor v. Watts. 

14. In cjeci ment againſt ſeveral, if ſome confeſs leaſe &c. and 
others do not, the plaintiff may go on as to the former and be 
nonſuit as to the later. 2 Salk. 456. See Paſch. 4 Ann. B. R. 
Greeves v. Rolls. 


(B) Mbat Perſons may be nonſuited, what Per- 
| {ons in reſpect [of being Actor &c.] 


[i. V O perſon may be nonſuited, unleſs he has action plead- 
ing in the Court where &c. 22 E. 4. 10.] 

[2. But he who does not bring the action, but % plcac- 

ing becomes actor againſt the other cannot be nonſuited. 22 E. 


4. 10.) | 3 | 
28. P. r. [3. As the avowant cannot be nonſuited. “ 22 E. 4. 10. 
e * 2 Garni/hee cannot be nonſuited yet he is ator. + 22 E. 
. 4. 10.4 


P. Br. Non- [ 5. A man outlawed has charter of pardon, and ſues ſcire fa- 
_ v8 cias againſt the party, he 1s actor, yet he cannot be nonſuited- 
7. 122 E. 4. 10.] 

Br, Non ſult, pl. £9, cites 8. . 


(6. 1. 


[6. If a man traverſes an office he cannot be nonſuited, yet _ Nonſuft, 
he is actor but has not original pending againſt the King, 22 E. 5“ 88 
4. 10. But ſee 3 4. Ma. Dy. 141. 47+] Hutley and 


. Fairfax; for 
when a perfect verdict is given, to which he has taken traverſe, he cannot be non ſulted. 


[7. A nonſuit recorded in this caſe, but it is there a quære, Penn ro 


whether receivable. 11H. 4. 52. b. Quere.] the King for 
ff lind to which 


[8. But in a petition of right againſt the King the plaintiff TE 
may be nonſuited. 11 H. 4. 52. b. adjudged. ] tet by the 

Inqueſi uon 

the attainder of the lord of Northumberland, and alſo it was enacted by tarliament, that he ſhroud for feit 

10 all his lands in uſe and p5ſjoffion, and the plaintiff had commiſſtom to inquire of h's right, and fund fer 

aim, and upon this the inqueſt, wh ch found for the King, was traverteden Chancery, aud ihe 

poinis in the laſt inqueſt fou d for him, and when the inqueſt upon the traverſe was ready to give 

verdit, the plaintiff was nonſuited, by which the nonſuit was admi'ted, and the inqueſt was dif- 


eſs; charged; quod nota; and by the opinion there, he may have anotuer traverie, Br. Nonſuit, pl. 

in 12. cites 11 H. 4. 52. —- S. P. Br. Petition, pl. T4. cites 4 H. 6. 12. S. P. Br. I ravcrle 

and d Otfice, pl. 16. cites 4 H. 6. 12, | 
[9. In audita querela to avoid a ſtatute the plaintiff may be 

ted 8 N —— b . 

. nonſuited; for he is plaintiff in this action. 47 E. 3. 5. b.] 

C10. If upon two nihils returned in /cire facias upon charter 

ty Auer * | 

we of pardon plaintiff does not appear, he thall be nontuited; for 

ar the ſtatute is that if he had appeared, that he ought to count 

£ i againſt the defendant, 45 E. 3. 16. ] 


(B. 2) For what. 1 563 J 


1. IN præcipe quod reddat the demandant appeared by attorney, 
and becauſe the warrant of attorney and the writ did not 
agree, a nonſuit was awarded. Br, Nonſuit, pl. 5. cites 45 E. 
24. 
: 2. A man brought debt in bank, and pending it arreſted the 
defendant upon plaint in London, and corpus cum cauſa was 
awarded and returned, by which the plaintiſf was demanded and 
did not come, wherefore nonſuit was awarded and the defendant 
to go at large, and was not remanded. Br. Nonſuit, pl. 13. 
Cites 12 f. 4. 21. | 
3. If the plaintiff will not proceed upon his declaration as he 
ought to do by the rules of the Court, the defendant may non- 
ſuit him. 2 L. P. R. 232. cites Mich. 1649. B. S. Quere, 
4. It was moved for the defendant to have the rule of 
Court for the plaintiff to bring in the poſica, that the defendant 
may move in arreſt of judgment; the Court anſwered they would 
make no rule; tor the defendant may give rules in the office to 
force him to it, and if he 200 not bring it in, he is to be non- 
ſuited. Sty. 238. Mich. 1650. B. R. Hunt v. Popham. 
5. Upon a trial to be had at bar the plaintiff would not put in 
his writ that the trial might go on, whereupon Roll Ch. J. 


bid the crier to call the attorney of the plaintiff to appear, and 
2Z 2 2 to 


to bring in the writ upon pain of 20l. and ſaid that if he 
brought it not in, he ſhould be put out of the Roll, Serjeant 
Maynard moved, that if he brought not in the writ the plain— 
tiff might be called nonſuit upon the record, which Roll Ch, 
. anſwered might well be, becauſe the parties have day in 
Court by the record or roll; afterwards the ſolicitor who had 
the writ brought it in; vet Roll Ch. J. ſaid, there ſhall, not. 
withſtanding the writ be brought in, be 201. fine ſet upon him 
for his triffing with the Court. Sty. 449. Paſch. 1654. B. K. 
Pilkington v. Bagſhaw. 
kw therres 6. One took out a writ, and the defendant voluntarily ap- 
0 ro . . _— "7 Ws © 
cets rever feared and gave notice to the plaintiff 's attorney of bail tiled; 
was return the plaintiff docs not declare, detendant ſigns non-pros. for want 
—— of a declaration, and Holt held it well enough, Farr. 32, 
det did roo Foſter's Caſe. - 


declare withe . 
in t rm. it was good. 2 Salk. 455. Tin. 1 Annz. B. R. Cooke v. Foller, 


S. C and 


(C) Vio may be nonſuited. 


jo bes [I. IF an infant brings aſſiſe by guardian, tho the infant diſa- 
9 vows the ſuit in proper perjon, yet no nonſuit ſhall be 
there is no awarded, 39 All. pl. 1.) 


enrance of 
the admithon ; it is no error; but if the defendant had demanded the plaintiff, he might have been 


nonſunt for not coming at firft, and ſuch appearance of the plaintiff is void. Comb, 331. Read v. 
Waldron. | 


AA 2. The King cannot be nonſuited, becauſe in judgment of 
lap he is always preſent in Court. Co. Litt. 139. b.] 
S. P. Br. Nonſuit, pl. 68. cites 25 H. 8.— Br. N. C. 25. H. 8. pl. 80. 8. P. Sav. 56. pl. 119. 


Weare v. Adamion.——S. P. But the King's Attorney qui ſequitur pro domino rege may enter an 


viterius non vult proſequi which hath the effect of a nonſvit. Co. Lir:. 139. b. But he whe ne 
a! well far the Ainv as humjelf may be nonſult. Br. Nonſuit, pl. 63. cites Lib. Intrat.— pl, 3 Fo 
cutos ut ante.— fr. N. C. 25 H. 8. pl. 30. ſays that it ſeemed ſo to Brook,—sS. P. Co. Lit, 
135 b, | | 


L 564 ] 3. The King Spain hath been nonſuitin England ; Mich. 
22 Car. B. R. and this ſtands with reaſon; for if a foreign 
prince will take the benefit of the national laws here he muſt 


proceed and ſtand to the rules and orders of the Court where- | 


i he prefers his actions. 2 L. P. R. 232. 


(D) 4 what Time [a Man] may be nonſuited. 


See (E 5). (1. THE plaintiff cannot be nonſuited the ſame day that he 
- =a) 28 Nr. 1 feen in Court. 3 UH. 4. 2. Contra 23 Aſſ. 4. Ad- 
udged 
; * If the defendant wages his /aw, [and] is ready tomabe it 
immediately, the plimiff cannot be nouſuiied. I. 41 Ch B. 
F. Letwecn Ewar aud Parton. 
f 3. Pit 
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C3. But if the defendant takes a day over to make his law. 
at the day the plaintiff may be nonſuited. H. 41 El. B. R.] 3 
[4. If defendant be adjudged to account and auditors aſſigned fie * 
upon capias ad computandum, the plaintiff cannot be nonſuited dan 7s 
after in the original, For the original is determined, 3 H. 4. _ 


7.21 E. 3. 7. 21 fl. 6. 26. 1 H. 7. 1. b. Contra 27 E. 3. 87. put at 
Contra Co. Lit. 139. b. | | ter th's cane 


not be non- 
cited; for this award is a julgment, and a man cannot be nonſa'ted e judgment, Br. Nonſuit, 
pl. 17. cites 21 E. 3. 7. Co. Litt. 139. b. (p) Contra, that ne may be nonſuit; and ſo note a 
d.vetlity between an interlocutory award of the Court, and a final judgment, 


[ 5. In delt, it defendant imparles, and the ſume term wages Br. Nonſuit, 
pl. 21. cites 


his law ready to make it immediately, the plaintiff thall not be 5 xe. 

nonſuited, if he makes default upon demand, but ſhall be jaar, pl. 
barred. 3 H. 6. 13. b. 8 H. 6. 10. b.] 28. cites 8. 
6. But if a man wages his law, and has day till another term we * 
8 m__ it, at this day the plaintiff may be nonſuited. 3 H. the plainiiif 
2©; 4 was not tur- 
> So if he has day to make his law the ſame term, the plain- — | 
tiff may be nonſuited at this day. 3 H. 6. 13 b. Dubitatur.] was, beea»e 
[8. If a man at the firſt day wages his law, and is ready to his appear- 


make it immediately, the plaintiff cannot be nonſuited. 14 ance WY 


H. * 16. 19. b. 3 H. 6. 13 b.] : tame term, 
[9. So if defendant wages his law ready to make it immedi- but Brook 


lays, quod 


ately, and plaintiff imparles till a day of the [ame term, at this 1 
day the plaintiff cannot be nonſuited, + 3 H. 6. 50. Curia. — 


and ſays, 
that it ſeems the imparlance was not entered, or that the impariance was to the ſame day; for it 
is agreed, that if a man appears when the jury appears, yet he mav be nontuited when he comes ® 
with verdict the ſame day; but in cammn receveries for atfurance, [if | the vouckee impariss ant is d 
warded the ſame day, and makes default, judgment is given that he depart in contempt of the Court, 
end ſo he loſes the land demanded of this part; but of the part of the plaintiff rhe caſe is ruled 
79 H. 5. 5. that he thall be demanded at the day of impariunce where it i at another day theugh in 
the ſame term, and may be nonſuited, and no difference where the imparlance is in the tame term, 
or another term, fo that it be at anether day, but otherwiſe if it be the ſame day; and with this 


agrees 3 H. 4. 2. if it be the ſame day, and contra upon imparlance to another d2y, and fee above 


that the caſe of the vouchee is the ſame day; for it ſeems if it was to another day, petit cape 
mould 1!Tve, and it ſhould not be departure in deſpight. Nota. And fo ſee, that where a man im- 
parles, and this t9 day certain, as above in the principal caſe, there all the term is one and the jams 
day, Cin which] he is not demandable, and therefore he ſhall not be nonſuited in this term. 80 


Where he imparles the ſame day, and net to any day certain; but when he imparles to any day certain, 


be it to a day in the ſame oi any other term, it is all one, and he is demandable, and then may be 
nonſuited, aud not in other caſes, Br. Nonſuit, pl. 1. cites 3 H. 6. 13.—“ I is (ove; 10 all 
the editions of Brook, but quæte if it ſhould not be (oyer). ö 
A. brings debt againf? B. and B. imparles till the marrow, and then A. is demanded, and does not 
appear; he ſhall be nonſuit. Jenk. 80. pl. 58. 

Br. Nonſvir, pl. 24. cites 9 H. 5. 5.——Br. Jours, pl. 23. cites 9 H. 5. 5. 

+ Br. Nonſuit, pl. 1. cites S. C.— Pl. 52. cites 47 H. 3. 16. and 3 H. 6. 49. 


io. But otherwiſe it had been if the imparlance had been [ 565 J 
410 another term. 3 H. 6. 50. Curia. ]. 
11. 12 E. 2. cap. 4. S. 1. Enacts, that the Juſfices or the 
Juſtice, ſhall have power to record nonſuits and defaults in the 


country, at the days and places aſſigned. 


S. 2. And that which they ſhall have done in the things abode- 
| L273 mentioned 


mentioned all be reported in the bench at a day certain, there is 
be inrolled, and t hart judgment ſhall be given. 


S. 3. And the King intends not that the ſuid inqueſts and juror 


ould not be taken in the bench if they come, nor that this ſiatute 


ſhould extend to great aſſiſes. 
S. 4. Aiſo one juſtice of the one place and of the ether being af. 
| ſeciate with a diſcreet man of the country, knight, or other, at the 
regueſi of the plaintiff ſhall take inqueſt upon pleas pleaded and t 
be pleaded, that be moved by attachment and d'/tre/s, and ſhall 
have power to record nonſuits as above is ſaid, and to take inqueſt; 
upon defaults there made. 

S. 5 And as to the inqueſts to be taken upon writs of quare im- 
pedit it all be done as is contained in the ſlatute of Met. 2. and 
the juſtices ſhall have power to record nonjuits and defaults in the 
country, and to give judgment thereupon, as they do in the bench, 
and there to report that which they have done, and there is be 
inrolled. 

S. 6. And F it happen that the juſtice or juſtices that Hall be 
aſſigned to take ſuch inqueſts in the country ds not come, or if they 
come into the country at the day aſſigned, yet the parties and per- 

ſons of fuch inqueſts ſhall keep their day in the bench. 

12. In aſſiſe again/t two the one pleaded to the writ, and the 
other in bar, upon which they were ad;ourned into bank, and 
there the de-fer:dnnt who pleaded to the writ relinquiſhed his plea, 
and confeſſed the writ good, and the plaintiff appeared, and 

aid, that he ſhall not be received ic it, and the Court was againſt 
him. And the plaintiff was demanded, and was nonſuited by 
the opinion of the Court, and was ſuffered notwithPanding that 
ke had appeared before, and demanded judgment of the plea as 
above; Quod Nota. Br. Nonſuit, pl. 37 cites 23 Aſſ. 4. 
13. In treſpaſs at the day of exigent, the defendant appeared by 
Super ſedeas by mainpernors, and the ſheriff did not return the 
writ, and yet the plaintiff was demanded by the roll, and did 
not come, and a nonſuit was awarded. Br. Nonſuit, pl. 16. 
cites 38 E. 3. 20, | 
Aſter eobi® 14. 2 H. 4. cap. 7. S. 1. Item, whereas upon verdi found 
os verdict } 3 . * 
the vlaine & Lefore any juſtice of aſſiſe of novel diſſeiſin, mortdanceſior, or any 
men be non- other ation whatſcever, the parties before this time have been ad- 
0 Jour ned upon diſſiculiy in law upon the matter fo found. | 
rary 2 r » . . ; . 2 4 N 
K. S. 2. Ie is ordained and eftablifhed, that if the werdie paſs 
pe er- yy war . MD 
me Br. againſt the plaintiff, the ſumt plaintiff ſhall nut be nonjuited. 

tle, pl. 

32. ches 47 E. 2.1, 2.—— Nevertheleſs, it ſeems that it is all one, per Brook, who cites this ſta- 
twice, and lays it is made in affrmance of the comma uw. Br, lid. 

In en ry ter dificin they were at iiſue, and the jury 20as ſrogrn, and evidence given by Both partics, 
and then the plaintiff was noſuited the ſame time dee that the jury went from the bar; quod nas 
quad mirrum ſor the appearanice was recorded till the jury went and came back; for thien is the 
plaintiff demandeble again. Br. Nonſuit, pl, 48. cices 16 E. 4. 7. 

Alter perſeft verdict a man cann t be nonſuited. Br. Nonivit, p!. o. cites 22 E. 4. 9. pet 
Huttey 20d Fairfaix. But if an imperfect : erdicb be given [ it is otherwiic] Er. Ib d. As in 
He, if they find the ſcifin and differſin, but ns damages, there they ſhall go back, and when they 
return to give the verdet, there t e plalntiff may be novfuited, Er. Ibid.—2 Brownl. 219. At%- 
citrs S. C. 3crordingly, or if it finds a thing not in iſſue, there nonſoit may af verdict, : 

+ 2 Jo. r. Hill. 22 Car. 2, contra, that the plain it? was novſvited atiec ſpecial verdict, and in 
the derm iu nich the matter i, law was argued at var, Henicit v. Eoard, a 


At 
PT. 


Nonſu;f, + 565 


At the common law upon every continuance or day given over before jadgment the plaintiff 
might have been nonſuited, and therefore before this ſtatute, after werdie? given, if the Court gave 
day to be adviſed, at that day the plaintiff was demandable, and therefore might have been none 
ſaited, which is now remedied by this itaiute. Co, Litt. 129. b. (a) S. P. for if he did not 
like his damages, be might be nonſuit. 5 Mod. 208. Paſch. 8 W. 2. Keat v. Barker. But 
after demurrer in law joined, if the Court does give a d2y over, at that day the demandant or 
plaintiff is demandable, and therefore may be nonſuit; for that i: not holden by any ſlatute. Co. 
Litt. 139. b. (o) S. P. As well as at the day given aſter the Hive joined. Quud [ 66 
nota bene. Br. Nonſuit, pl. 67. cites 38 H. 8. Plaintiff may be nonſvited after 5 ] 
demurrer. Le. 105, Mich. 30 Eliz. Bear v. Underwood. S. P. And after argument at the bar 
thereupon. 2 Jo. I. cites Paſch. 18 Car. 2. C. B. Rot. 336. Richfield v. Udal. 


15. Hank. would not ſuffer the plaintiff to be demanded th 
firſt day to be nonſuited, but the fourth day. Br. Nonſuit, 
pl. 54. cites 14 H. 4. 19. But fee Brook, tit. Jour. that 
he ſhall be demanded the firſt day, and the nonſuit ſhall bs 
recorded the fourth day. Ibid. 5 

16. The plaintiff cannot be nonſuited be pledges to praſe- 
cute found. Br. Nonſuit, pl. 49. cites 22 H. 6. 21. | 

17. In treſpaſs they were at :/ſuc uppen baſtardy, and the 
biſhop certify'd baſtardy, and the plaintiff was nonſuited; and 
well as it ſeems there, notwithſtanding that it be after certiſi- 
eate; for at the common law the plaintiff might have been 


nonſuited after verdict, which is now oufted by the ſtatute of 


H. 4. but this does not ſpeak of certificate; and by reafon of 
the nonſuit the baſtardy is no eſtoppel, per Moyle, no more 
5 after the diſcontinuance. Br. Nonſuit, pl. 44. cites 3 
4 
18 When a jury is demanded and 8 appear, and the reſt not, * Orig. (er 
and at the ſame day the plaintiff is demanded, * he may well © nonſuct 


come 11 toit 


be nonſuited; per Littleton. Br. Nonluit, pl. 40. cites 4 es. 5 


E. 4. 37. Fer Lintle- 
a A ton, and that 
he may be nonſuited before ary are ſworn, Br. Nonſuit, pl. Go. cites S. C. For it is the commen 


ccurſe to be nonſuited after the jury is demanded, + and after that he fim ef has appeared alfs, and 
yet he is not demandable at this day. Br. Nonſuit, pl. 46. cites 4 E. 4. 37. —+ 8. F. Br. Non- 
ſuit, pl. 60. cites S. C. 


19. In debt the defendant appeared by cepi corpus and prayed 
that the plaintiff be demanded to have him nonſuited. Per Cur. 
if he does not appear fitting the Court we will record a nonſuit. 
Br. Nonſuit, pl. 49. cites 22 E. 4. 1. | 

20. After 2 juſtices had delivered their opinion the plaintiff 
cannot be nonſuited any more than after a verdict, Cro, E. 
410. Snelling v. Norton. | | 

21. In debt on bond, the plaintiff pray'd he might be non- The Court 
ſuited, but becauſe he had the ſame term appeared and argued 3 
by his Counſel, and had pray d judgment, he could not be jlainit to 
nonſuited the ſame term. Cro. J. 35. Trin. 2 Jac. B. R. 2 


Alderley v. Alderley, cited in the caſe of Philips v. Echard, dt bc 


as adjudged the ſame term. the pi 
| appears, or 
his caunſe] or attorney appears ſor him, he cannot be afterward nonſuit, but the jury muſt deliver in 
their verdict, 2 L. P. R. 231. | 
224 22. Although 


n 


n 
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Nonſuit, 


22. Although upon a trial the plaintiff be called to hear the 
verdict, and des nat appear to hear the verdict when he j; 
called, and tl:creupon the Court direct the ſecondary to re. 
cord the nonſuit, yet if afterwards the plaintiff appears befyr; 
the nonſuit be a&ually recorded, the ouft may proceed to take 
the verdict; Irin. 1651 B. S. For it is not a nonſuit unul 
it be recorded by the tecondary, and then it is made part of 
the record, and is in the nature of a judgment againſt the 
plaintiff. 2 L. P. R. 232. 

23. If the plaintiff 
called and ſworn, the Court may call him nonſuit; by Roll 
Ch. J. 1651. B. S. For it ſhall be intended he will not procced 
in his cauſe any farther; yet ſometimes the Court hath ſtay'd 
a while in expectation of his coming, and making good his 
action. 2 L. P. R. 232. 

24. Plaintiff in eſeelment was called and nonſuited, and 
this entered upon the record before the venire or diſtringas &c. 
was put in; and this appeared by the pœſea now produced; 
for there is only a nonſuit indor/ed upon it; and fo the juſtices 
of niſi prius have no power to nontuit; for their power is by 


the habeas corpus; and therefore the Court diſcharged the 


nontuit and gave leave to the party to proceed again. Sid. 
164. Mich 15 Car 2. B R. Thomſon v. Hudſbet, 

25. After two aſſiſes and two notices of trial in an informa- 
tion and no proceeding, on the detendant's motion there 
ſhall be a non-prof. Per Cur. 2 Show. 80 the King v. Hide. 

26, Triſpaſs againft two detendants, and verdict for the 
Plaintiff; cue defendant being an infant the plaintiff took judge 
ment againſ? the other, and entered a non ꝓroſ. after the judgment 
againſt the infant: the plaintiff ſued out execution, upon 
which error was brought; and it was objected, that the exc» 
cution and judgment could not vary from the demand of ths 
writ : it was anſwered, that torts are ſeveral, and the plain» 
tiff may as well enter a non-prol. quoad one defendant upon a 
trial by verdict, as if one defendant had demurred and verdict 
againſt the other; and that a non pro/. may be enter'd after 


judgment as well as before; and for non prof. entered after 
judgment, he cited 15 E. 4. 26. 


14 E. 4. 6. Hob. 71. 1 Ro. 
Rep. 379. 2 Ro. Abr. 100. pl. 5. Holt Ch. J. ſaid, he ſup- 
poſed thoſe were interlocutory, judgments wherein it might 
well be, but a final judgment diftered ; for that being once 
wrong a ſubſequent entry would not ſet it right. Adjornatur, 
1 Salk. 455. Irin. 12 W. 3. B. R. Lover v. Salkeld. 

27. Ejefment againſt two, who enter 15to the common 
rulc of confeſſing leaſe, entry and ouſter; at the trial before a 


nudge of niſi prius, one of them refuſes to confeſs leaſe, entry and 


cuſten, and the plaintiff enters a retraxit againſt him, which the 
Judge of nifi prius records, and goes on to trial againſt the 
other, and verdict - for the plaintiff, and this being moved in 
arreſt of judgment, it was held well by Gould and Powis 

| againft 


not ready at the trial when the jury i; 
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may be nonfuited. 


aganſt Holt; and error was brought before the Lords, and 
Tudgment affirmed. 12 Mod. 651. 657. Hill. 13 W. 3. Grcev. 


- . Cro. Car, 
28. Where there are ſeveral defendants and they {ever in |, 3 3 


eu, whereupon iſſue is joined, the plaintiff may enter a non e 
prol. 4s to one defendant at any time before the record is ſent hy 243- 
down to be try'd at niſi prius, 2 Salk. 457. Paſch. 4 Ann. B. 3 
R. agreed, in caſe of Greeves v. Rolls. b 


S, P. adjudged and aſſirmed in Error, Carth, 2 1. cites Lac foct 


name of Welch v. Biſhiop. 
v. C.ecnway. 


(E) To what Time it hall relate, [and at what 


Time it may be.] 
Li. THOUGH the plaintiff be in peace all the term till the - 
end and then is nonſuited, it thall have relation t the ' —_— 


return of the writ, 2 H. 4. 23. b.] „ 

ſeated, and 
the ſame term exigent iſſued uten the ſame original in anther rell, the defendant frayed remety, and # 
6s {aid that the nuit ſhall ire regard to the dry of the writ returned, & curia conceſũt, and the fame 
day the exigent {hall be ſaid to iſſu. Br. Error, pl. 33. cites 2 H. 4. 23, 24. 


C2. In affiſe againſt two, if the ene pleads in bar and the other 
in abatement, and the plea is ad;onrn'd into bank, and there he 
who pleads in abatement relinguiſbes his plea and pleads in bar, 
and the plaintiſf demands judgment, whether he thall be re- 
ceived to it after that they are at the aſſiſe and are adjourned. 

And it is adjudged by the Court, that he may plead in bar, tf fen i; 
and the plaintiff may be after * adjourned, though he had fhould be 
appeared and demanded judgment the ſame day. 23 All. 4. ad- Cn. 
Judged. ] | ; Year Book. 
Iz. Aﬀeer verdidt againſt the plaintiff, if the parties are ad- 

journed to Veſiminſter to axertain day, at the day the plaintiff 
Dubitatur. 47. E. 3. 2. 47 Aſſ. 1] 

[4. In afſi/e, if upon a ſpecial verdict it be adjourned for dif- 
ficulty [of faying] * for whom it is found, at the day the plain- , _. 
tiff may be nontuited ; for here the verdict was not expreſſly — 
found againſt him. 17 All. 27. 18 E. 3. 35. 17 Aſſ. 28. 18 E. [ 568 ] 
3. 35. Adjadged. | ; 

[ 5. If verdi#t be paſſed & ut the plaintiff at the niſi prius, 
at the day in bank he may be 1. -nfuited. 47 E..3- 47 . 
Agreed.] 

6. But if defendant prays that only a nonſuit be recorded it PAN 
ſhall be done. 47 Aff. 1. per Ingl.] Ws 
 {7. In a quare impedit after the defendant has made title, yet 
the plaintiff may be nonſuited. (But it ſeems the nonſuit is a 
bar ; for the other ſhall have writ to the bithop) 14 H. 4. 16.] 

8. At common law, upon every continuance or day given over 
before judgment the plaintiff might be nonſuited. Co. Litt. 


139. b.] bn. Ai 
9. AN 
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Nonſuit, 


22. Althongh upon a trial the plaintiff be called to heor the 
verdict, and ds ut appear to hear the verdia when he 1; 
called, and thereupon the Court direct the ſecondary to re. 
cord the nonſuit, yet if afterwards the plaintiff appears befyr; 
the nonſuit be affually recorded, the out may proceed to take 
the verdict; Irin. 1651 B. S. tor it is not a nonſuit until 


it be recorded by the ſecondary, and then it is made part of 


the record, and is in the nature of a judgment againſt the 
plainuff. 2 L. P. R. 232. | | | 

23. If the plaintiff be no: ready at the trial when the jury it 
called and ſworn, the Court may call him nontuit; by Koll 
Ch. J. 1651. B. S. For it ſhall be intended he will not proceed 
in his cauſe any farther ; yet ſometimes the Court hath ſtay'd 
a while in expectation of his coming, and making good his 
action. 2 L. P. R. 232. | 

24. Plaintiff in eje&ment was called and nonſuited, and 
this entered upon the record before the venire or diſtringas &c, 
was put in; and this appeared by the po/fra now produced; 
for there zs only a nonſuit indorſed upon it; and ſo the juſtices 
of nifi prius have no power to noniuit; for their power is by 
the habeas corpus; and therefore the Court diſcharged the 
nontuit and gave leave to the party to proceed again. Sid. 
164. Mich 15 Car 2. B R. Thomſon v. Hud{bct, 


[ 557 ] 25: After io aſſiſes and two notices of trial in an informa- 


tion and no proceeding, on the detendant's motion there 
{hall be a non-prof. Per Cur. 2 Show, 80 the King v. Hide. 

26, Ties againſt two defendants, and vercict for the 
Plaintiff; ge defendant being an infant the plaintiff took judge 
ment againſ? the other, and entered a non-prof. after the judgment 
againſt the infant : the plaintiff ſued out execution, upon 
which error was brought; and it was objected, that the exc» 


cution and judgment could not vary from the demand of the 


writ : it was anſwered, that torts are ſeveral, and the plain» 
tiff may as well enter a non-prol. quoad one defendant upon a 
trial by verdiR, as if one defendant had demurred and verdict 
againſt the other; and that a non proſ. may be enter'd after 
judgment as well as before; and for non prof. entered after 


. judgment, he cited 15 E. 4. 26. 14 E. 4. 6. Hob. 71. 1 Ro. 


Rep. 379. 2 Ro. Abr. 100. pl. 5. Holt Ch, J. ſaid, he ſup- 
poſed thoſe were interlocutotry, judgments wherein it might 
well be, but a final judgment differed; for that being once 
wrong a ſubſequent entry would not ſet it right. Adjornatur, 
1 Salk. 455. Irin. 12 W. 3. B. R. Lover v. Salkeld. 

27. Ejefiment againſt two, who enter into the common 
rulc of confeſſing leaſe, entry and ouſter; at the trial before a 
judge of niſi prius, one of them refuſes to confeſs leaſe, entry and 
6:/ter, and the plaintiff enters a retraxit againſt him, which the 
Judge of nifi prius records, and goes on to trial againſt the 
other, and verdict for the plaintiff, and this being moved in 
zrreſt of judgment, it was held well by Gould and Powis 
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againſt Holt; and error was brought before the Lords, and 


Tudgment affirmed. 12 Mod. 651. 657. Hill. 13 W. 3. Greev. 


Rolle. | 

28. Where there are /everal defendant; and they ſcver in . = 
da, whereupon iſſue is joined, the plaintift may enter a non v. Biſkup=> 

prol. as to one defendant at any time before the record is {ent Ibid. 243. 


down to be try'd at niſi prius, 2 Salk. 457. Paſch. 4 Ann. B. 3 
R. agreed, in caſe of Greeves v. Rolls. 11 pls. 
I. Ge BY 


name of Welch v. B.llop, 


S. P. adjudged and aſſirmed in Error. Carth, 21. cites L 6-barcfoog 
v. C. ecnway. i | | 


(E) To what Time it ſhall relate, [and at what 


_ Time it may be.] 


end and then is nonſuited, it hall have relation te the 7. — 
return of the writ, 2 H. 4. 23. b. wa 
fated, and 
the [ame term exigent iſſued upon the ſum? original in anther roll, the defendant frayed reme iy, and it 
is {aid that the na ſuit ſhall hae regard to the diy of the writ returned, & curia conceſũt, and the fame 
day the exigent ſhall be ſaid to iſſu. Br. Error, pl. 33. cites 2 H. 4. 23, 24. 


[1. THOUGH the plaintiff be in peace all the term till the u lu. 


C2. In aſſiſe againſt two, if the ene pleads in bar and the other 
in abatement, and the plea is ad;orn'd into bank, and there he 
who pleads in abatement re/:244:/hes his plea and pleads in bar, 
and the plaintiff demands judgment, whether he ſhall be re- 
ceived to it after that they are at the aſſiſe and are adjourned. 
And it is adjudged by the Court, that he may plead in bar, j ge i; 


and the plaintiff may be after * adjourned, though he had ſhould de 
appeared and demanded judgment the ſame day. 23 All. 4. ad- ems 
Judged. ] Year Book, 


[ 3. After werdif againſt the plaintiff, if the parties are ad- 
journed to IVe/tminſter to a certain day, at the day the plaintiff 
may be nonſuited. Dubitatur. 47. E. 3. 2. 47 Al. 1] 

4. In aſſiſe, if upon a ſpecial verdict it be adjourned for dif- 
ficulty [ of jaying] * for whom it is found, at the day the plain- , _. 
tiff may be nonfuited; for here the verdict was not expreſſly — 
found againſt him, 17 All. 27. 18 E. 3. 35. 17 AI, 28. 18 E. f 508 ] 
3. 35. Adjadged. | | 

[ 5. If verdict be paſſed again the plaintiff at the niſi prius, 
at the day in bauk he may be nonſuited. 47 EK. 3. 2. 47 All. 1. 
Agreed.] 

6. But if defendant prays that only a nanſuit be recorded it AN 
ſhall be done. 47 Al. 1. per Ingl.] moths 
#7. Ina guare impedit after the defendant has made title, yet 
the plaintiff may be nonſuited, (But it feems the nonſuit is a 
bar ; for the other ſhall have writ to the bithop) 14 H. 4. 16.] 

[8. At common law, uhu every continuance or day given over 
before judgment the plaintiff nught be nonſuited. Co. Litt. 
139+ b.] | 


[9. And 


568 Nonſuit, 


[9. And therefore before the Natute of 2 H. 4. after werdi, 
if the Court had given day to be adviſed, at this day the plain- 
tiff was demandable, and therefore might be nonſuited. But 
this is now remedied by the ſtatute. Co. Litt. 139. b.] 

See (O) p!. [10. But after demurrer in law joined, if the Court gives a 

14 ine day over, at this day the plaintiff may be nonſuited, for he is 

Ne mn demandable; for it is not aided by any ſtatute, Co. Litt. 139, 
b. Hobart's Reports, 111.] 


(F) Nhat ſhall be ſaid a Nonſuit. 


[1 IF a man brings writ of err:r upon a judgment againſt 
him, and for non ſpeedy proſecution the recoveror ſues 
ſcire facias againſt him to have execution, and becauſe the 
plaintiff exact furt & non comparuit, execution is awarded, 
This is not any nonſuit of the writ of error, becauſe he non 
fuit exactus upon the writ of error, but upon the ſcire facias. 
9. H. 8. 13. D. | 
2. If a man be outlawed, and ſues charter ef pardon and ſcir: 
facias egatnſt the plaintiff, who does not come, he ſhall be 
nonſuited. 9 H. 6. 14.] | . 
Tr feemsin [3 In debt the plaintiff counted, and the defendant was 
nature of a ready to wage his law, by which the plaintiff Held his peace, and 
Cy and 119 juſtice heard the count, nor recorded it; wherefore the 
Br. Nooſuir, Court demanded of the plaintiff's counſel if they would count 
rü 9. cities by which it was awarded, that the plaintiff take nothing by 
Ta his writ, but be in miſericordia, and therefore it ſeems it is 
only a nonſuit, and no bar, Br. Count, pl. 33. cites 2 H. 4. 15. 
Br. Peremp- 4. It was ſaid, that where a man fraverſes an office and aſtry 
Leg C waives the traverſe, that then this is not peremptory, and thiz 
waiving, as it ſcems, is a nonſuit. Quære. Br. Peremptory, 
e 46. cites 4 E. 4. 4. | : 
when z man $- Nonſuit z5, when the jury is ready to appear, or to give 
brings a per- up their verdict; or, when upon a demurrer a day is given, 
ſonal action and at that time the plaintiff or demandant being called does 
——ů wilfully make default, and renounce his ſuit after appearance. 


nah effet, Reg. Plac. 63. cap. 2. cites 8 Co. 58. 10 Co. 135. 
or el ſe upon 
the trial reſuſes to fland 2 verdict; then he becomes nonſuited, which is recorded by the Court, and 
the defendant recovers bis cotis aginſt him. 2 L. P. R. 230. 

A nonſuit 7, h/ n the plaintiff is demanded and does not apprar; but when he comes iuto County 
and ſays, that non vult uiterivs proſequi, that is a retraxit. 2 Le. 177. Sands v. Brocas. 

Nonſuit is a renunciation of the ſuit by the pla-ntiff or demandant, when the matter 1s fo far pro- 
eecded in, as the jury is ready at the bar tc deliver their verdict, Reg. Plac. 96. cap. 2. And 
tho” after nonſuit, the ſuppoſal in the Court ſha!l net conclude ; yet the bar, title, replication, of 


other pleading of cither paity, which piealtly alleged, fall conclude after noutuit, Reg. Plc. 
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(F. 2) The Difference between a Nonſuit, Re- 
traxit, Nolle Proſequi, Non-prof. and De- 
parture; and the Nature and Effect thereof. 


| 2 | . ener? SSR 
1. T7 I E tenant in aſſiſe pleaded a retraxit by the plaintiff in ay 


another aſſiſe againſt him of the fame land, and the ., Ke. 
tenant had day to bring in the record, and fail'd at the day, Barre, pl. 
upon which the plaintiff releaſed his damages and recovered 2 


the land. And fo fee that * retraxit is a bar, Br, Departure, i Pagar- 


pl. 13. cites 15 E 3. and Fitz. Aſſ. 96. ture, pl. 12. 
| cites 21 E. 4. 43. 
2. In an original writ, if the plaint be withdrawn, and 2 
retraxit entered, and after the parties accerd in Court in nature 
Fa fine, and the Court accept it 'tis error; for the original is 
determined and the parties have not a day in Court. Co. R. on 
Fines 10. cites 37 Aſſ. P. 17. Er. Fines 82. 
3. The fr, record is gone by the non ſuit, quod nota. Br. Ex- 
amination, pl. 11. cites 35 H. 6. 5. 
4. The difference between a nonſuit and a retraxit on the See (N)— 
part of the demandant or plaintiff is thus: A nonſuit is ever 2 ER 
upon a demand made when the demandant or plaintiff appear, 8 Rep. -8. a. 
and he makes default; a retrax/t is ever when the demandant Mich. 6 
or plaintiff is preſent “ in Court (as regularly he is ever by in- 2 _ 
tendment of law until a day be given over, unleſs it be when 7, 
a verdict is to be given, for then he is demandable) and this plain 
is in two forts, one privative and the other poſitive, Privative come in and 
is upon demand that he made default and departed in deſpite - 
of the Court. + Po/itive, as when the entry is et ſuper hoc merits a 
idem querens dicit quod ipſe non vult ulterius placitum ſuum re 
prædictum proſequi, fed ab inde omnino fe retraxit &c. ideo 
&c. A Þ} departure in deſpite of the Court is on the part year, itis a 
of the tenant, and is when the tenant or detendant after ap- ,nonture. 
pearance, and being preſent in Court, upon demand makes 7 
departure in deſpite of the Court; it is called a retraxit, be- Had. 132, 
cauſe that word is the effectual word uſed in the entry, [which 154: Patch. 
ſce at N] and it is ever on the part of the || demandant or 1 
plaintiff. Co. Litt. 138. b. 132 a. v. Galliter, 


—? S. r. 


8 Rep. 59. 2. S. P. 8 Rep. 59. 3. in Beecher's Caſe, 


5. Another difference between a retraxit and a nonſuit is, 2 UU. P. R. 
that a retraxit is a bar of all other actions of like or inferior es 2 
nature. Qui ſemel actionem renunclavit, amplius repetere {ronver oa e 


non poteſt. But regularly a nonſuit is not fo, but that he thanthecate 


may commence an action of like nature &c. again. For it e nontvity 


17 5 which is only 
may be that he hath miſtaken ſomewhat in that action, or was a default or 
not provided of his proofs, or had miſtaken the day or the von appeas- 


like. Co. Litt. 139. A. ance; but * 


retraxit is a 
voluatary acknowledgement, that he has no cauſe of afion, and therefore that he will not ſuc fat 
ther, and to this cauic ic is a bar for ever, & Rep 59. a Yah, C. Jac. Beecher's Caſe. 


6, Nat: 
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- Nonſrrif, 
In aninfor= 6. Nolle preſegui is, that the plaintiff will proceed no farther 


mation itwas I His action, and may be as well before as after a verdict, and 


— cor that is ranger againſt the plaintiff than a nonſuit; for a nonſuit 

ter ng: f WY 
eee is a default for non- appearance; but this is a voluntary ace 
ſequi was 2 Rnowledgement that he hath no cauſe of action. 2 L. P. R. 218. 
dar ty the 

20 ] offence contained in the information, or ,at leaſt, that it was the diſcharge from any 

[ 57 fareher proſec ut ion for it; but per Cur, it 18 neither @ bar 6 diſcharge; 10 Mod. 153. 
Taſch. 12 Ann. B. R. the Quiech *. Reach. . 
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7. The entry of a retraxit does not diſcharge the defendant 
again/t whom it is entered frem being party to the iffue, till 
there 18 judgment given guod cat inde fine die, Arg. 12 Mod, 
652. in cate of Gree v. Kolle. 

8. A retraxit is no more than an agreement on record, that he 
not proſecute againſt that party; anda retraxit is nt a con- 
en of the want of caule of action. Arg. 12 Mod, 653. 
agreed per Holt Ch. J. 12 Mod, 655. in caſe of Gree v. 
Rolle. 


e (G) In what Caſes the Nonſuit of one foall be of 
2 i 5 


Fo others allo. For what Thing, (% in what 
Actions. | 

« ® 8. 8. U. IN per ſonal actions the nonſoit of one plaintiff ſhall be 
dens, nonſuit of all. 18 H. 6. 28. Co. Litt. 139. 

I. 6. cs | SY 
K H. 4.4. S. P. unleſs it be in certain particular caſes. Co. Liit. 139. 2.— If attaint upon per- 
Has l action be broug t by two, tlic nonſuit of one is the nonſuit of both. Br. Nonſuit, pl. (). cue: 

H. 6. 19. 

Bar aguuinj? two, the ane wat at the difireſt and the other at the exigent, and he at the dire came 


end demandes te plaintiff, ande was nmſuited, by which the other had ſuperſedeas abloluiely. Er. 
Nontutit, pl. 8. cries 2 H. 4. 4. 


80 in artaine [2 [But] in real and mix d a#ioms, regularly, the nonſuit of 
agen 1ea! 07 one ot the plaintiffs is not the nonſuit of the other; but he 


At act oz? 4 | 0" #5 : 
- wg ne who makes default ſhall be ſummoned and jevered, Co, Lit, 


pl. S. cites 139 La. (8) } 

35 H. 6. 15 i : 

IZ. In ſeire facias for damages recovered by two upon recovery 

by them of the land and damages, the nonſuit of one ſhall not 

be for both. For the damages are tor the iſſues of the Jand, 

and are of the nature of the land. 47 E., 3.6. b. 47 All. 3. 

[ 4. Se in writ of Champerty for maintenance in a real agt1un, 

See pl to. the nonſuit of one of the plaintiffs ſhall not be for both, be- 

cauſe it enſues the nature of the firſt action. 47 E. 3. C. b. 
NE £ : 

[5. If two loſe in a formedsn upon a falſe return of ſummons, 

and they bring writ of diſceit, aud after the one is nonſuited 

| ; 113 


it 
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in it, this ſhall not be the nonſuit of the other, becauſe this 
enſues the nature of the firſt writ. 18 H. 6. 29. ] 
[G. If two bring writ of right in ancient demeſne, and after 
Join in recordare returnable in bank, and the one is nonſuited, 
this ſhall not be the nonſuit of both, becauſe it enſues the 
nature of the firſt writ. 18 H. 6. 28.] 
[7. In formedon brought by two, they ſue a writ of eſtrepe- 
ment againſt the tenant, and after one demandant makes de- 
fault in the eſtrepement, by which he is nonſuited ; this ſhall 
not be the nonſuit ci the other alſo; for it is of the nature 
of the formedon, 1 1 Fo 28. b.] 
8. If two bring action of debt upon obligation the nonſuit 
* ſhall be of both. 10 H. 6. * . Fol. 133. 
[9. In ſcirs facias by two upon recognizance, the nonſuit of 
one ſhall be of both, becauſe it is but chattel. 47 E. 3 6. b. 
47 All. 3. JJ. 1 
10. So in writ of Champerty for maintaining the quarrel in geauſe it is 
ſeire facias againſt one recognizce, and who had the land demand- founded up- 


ed, the nonſuit of one plaintiff is of both, becauſe this action 7 1 
Gnat. 1. 


is in nature of the firſt, being but acceſſary. 47 E. 3. 6. b. Nos 
47 All. 3· 7. Cites S. C. 


and that it teems there, that it would be otherwiſe if founded upon action real; but 
Brook ſays it ſeems all one; for the action 1s perſonal, and nething ſhall be recouercd [ $71 ] 


but damages, 


(11, In writ of ward of the body the nonſuit of one plain- 
tiff ſhall not be the nonſuit of the other. 49 E. 3. 27. 30 
E. 3. 30.] | 

ir g In writ of forgery of falſe deeds, the nonſuit of one plain- 
tiff ſhall be of both. 18 H. 6. b.] 

[13. In writ of right of ward brought by baron and feme, the 
nontuit of the feme ſhall be of the baron alſo, 21 E. 3. 11. 
adjudged. |] 

(14. In 4ſſiſe by baron and feme the nonſuit of the feme by Bus in ward 
procurement of the defendant himſelf thall not be the nonfuit of % and 


the baron; for there is no reaſon that the feme ſhall “ act con- yaw, gr 
trary to the baron. 39 Aſſ. pl. T. adjudged. ] — after 


| T he feme was 
nonſuited, this was awarded the nonſuit of the baron and feme; quod nota bene. Br. Nonſuit, pl. 
18. Cites 21 E. 3.12. Orig. (Contrariera.) 


[15. In perſonal actions brought by executors the nonſuit of 
the one ſhall not be of the other, but there ſhall be /rmmons 
and ſeverance; becauſe the beſt ſhall be taken for the benefit 
of the deceaſed, Co. Litt. 139. 

[16. In a treſpaſs brought by executors as executors for goods 


taken out of their own poſſeſſion the nonſuit of the one ſhall not 


be of the other. Co. Litt. 139. ] 


(17. In an account brought by executors as executors xpon re- 
ceipt by their own hands the nonſuit of one ſhall not be of the 


other, Co. Litt. 139.] _ : 
18, In 
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6 Rep. 25.5, [18. In an audita querela concerning the pcrfonalty the nonſuit 
"ag Nr. of the one is not the nonſuit of the other; becauſe it goes hy 
way of diſcharge and enlargement of themfelves, and theic@ 
fore the default of the one hall not hurt the other, Co. 
Litt 139. ] | 
Fig. In a gud juris clamat the nonſuit of one is the nonſuit 
of both : becaule the tenant cannot attorn according to the 
grant. Co Litt. 139.] 
20. 11 HJ. cap. 21. S. 23. Where there are one or more plains 
F if any die, or be nonſuit, and albeit all the tenants or defends 
ants and ſome of the petty jury die, yet ſhall net the attaint abate, 
fo that two of that jury remain alive 
21. If two be plaintiffs in a nativ habende, and one be non- 
ſuited this is the nonſuit of both. Co. Litt. 139. a. 
22. But in a lilertate prebanda the nonſuit of one is not the 
nonſuit of both. Co. Litt. 139. a. | 
Det the Re- 23. Treſpaſs by A. againſt B. and C. and at the day of impar. 
_ BY lance C. did nat appear, whereupon a nihil dicit was entred a- 
keard of an- gCainſt him. B. pleaded in bar; and thereupon A. replied. De— 
other reaton murrer was j9:ned upon the replication and day given over to the 
11 next term, and then adjudged for the plaintiff, and at the 
13 ſame term a nalle proſequi cus entred againſt C. and a writ «of 
viz. cauſe inquiry of damages awarded againſt B. and upon return thercot 
OO adjudged againſt him ; and thereupon they brought error, and 
ment encered the error aſſigned was, becauſe this nolle proſegui is againſt one, 
againſt C. for where judgment is entred againſt both, becauſe a retraxit againſt 
Bis nen- the one is as ſtrong as a releaſe to the one, the which, being 
—_—_ one of the defendants, is a good diſcharge for both, and 
and a if. then this judgment againſt B. is erroneous; and of that 
continuance Opinion were all the juſtices and barons ; wherefore it was re- 
2 ze verſed. Cro. E. 702. Paſch. 42 Eliz. in Cam. Scacc, Green 
profequt a- Vo Charnock, &c. ä 
gainſt him 2 | 
came too late; and the diſcontinuance againſt one was a diſcontinuance agziuſt both, and of the en- 
tire ſuit, therefore &c. Ibid, | 


L 572 J (H) In what Caſes the Nonſuit of the Plaintif 


againſt one ſhall be for others. In what Actions. 


— 1 (JN debt againſi divers, if the plaintiff be nonſuited againſt 
Vernon's one, he je nonſuited againſt both. 2 H. 4. 4. b.] 

Caſe. S. P. | ; 

In debt upon obligation againſt three c9-heirs, tavn er 75 ; aſſets, and the third confeſſed a little par- 
cel; the plaintiff replics that the third has mare land; and liſue thereupon ; and at niſi prius the /- 
rf was nnſuited; and therefore it was now. moved to have judgment againſt the firſt two for fo 
much as they have confeſſed ; and the third who had nonſuited the plaintiff offered ts conſent - for Judg- 
mnt to be giuen againſt him alſo for the firſt parcel; but per Car. this cannot be; becauſe a nonſuit as 
to the third is a nontuit to all, and the conſent of the third cannot bind the firft two, nor himfelf without 
new original ; but the plaintiff ought to bave had his judgment entred againſt the two at firſt; and ſo 
by ths dctauit the plaintiff loſt his debt, becauſe there was an alienation after, and fo a new 1 5 
5 ere come 100 late; and adjudged for the defendant, Sid. 373, Mich. 29, Car. 2. B. R. 
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Monſutt, 


[2. Three obligors and obligee deliver the obligation into an in- 
different hand upon condition ; 1f the obligors bring detinue againſt 
bailee for the obligation, the nonſuit of one ſhall be the non- 
ſuit of the other. 2 H. 4. 16.] 

[3. In an appeal againſt two, if the defendants join ſeveral 
i ues, and after the plaintiff is nonſuited againſt one, this is a 
nonſuit againſt both. H. 37, 38 El. B. R. adjudged between 


Curtis and Brown. |] 


pen the declaration at the Queen's ſuit. Cro. E. 460. Curtis v. Savil and three others. 


[4. In a writ againſt three by ſeveral præeipes, if the de- 
mandant be nonſuited againſt one, this ſhall be a nonſuit a- 
gainſt all. * 21 E. 3. 36. b. 7 H. 6. 27. 27 E. 3. 87. b. Co. 
Litt, 139. in a + real action. 


vantage of it; becauſe the writ is intire as to the demandant, and ſeveral as to the 
Ardern J. & non Negatur. Br, Nonſuit, pl. 45. cites 4 E. 33. 
mandant it is but one writ under one teſte; note. Co. Litt. 139. a. b. 


57% 


But it was 
held that the 
others who 
were not 
try'd ſhould 
be arraigned 


Noy. 139. 
Vernon's 
Caſe, S. P. 
Br. Non- 
ſuit, pl. 57. 
cites S. C. 


8. P. For they find pledges de proſequendo but once only, and the other tenants ſhall have ad- 


tenants; per 


ft S. P. For as to the de- 
Præcipe of debt againſt 


two by ſeveral præcipes, Scilicet, precipe | the one] quod reddat 20l. and præcipe the ether quad red lat 
10]. the plaintiff is nonſuited againſt the one, this is a nonſuit againſt both. Br. Nonſuit, pL 19. 


cites 7 H. 6. 27. 


[5. In a writ of quo jure communiam clamat &. brought by 
two, the nonſuit of one ſhall not be the nonſuit of the other. 
11 H. 3. Rot. 3. in dorſo. between the prior of Okeburn and 
Richard de Turry plaintiff againſt Robert Clonnore adjudged. 

6. In a perſonal action againſt two, if they plead feverally, 
and after the plaintiff is nontuited againſt one before he has 
judgment againſt the other, he ſhall be barred againſt both; 
for this operates in nature of a releaſe of all. Hobart's Re- 
ports 243. between * Eveley and Sloley (Quere if this be not 
miſprinted.)] | 


againſt the other. Noy. 139. Sir Richard Vernon's Caſe,——* Hob. 180. S. C. 


7. Writ of entry againſt two by ſeveral præcipes, and the one 
was at one iſſue, and the other at another iſſue of jointenancy, 
and the znque/t found for the demandant in the firſt iſſue, by 
which he had judgment to recover, and after they were de- 
manded upon the laſt iſſue, and the demandant would have been 
nonſuited; but per Markham he cannot; for by nonſuit againſt 
one all the writ thall abate; and Newton faid that he cannot 
as it is here; for judgment is given againſt the one, therefore 
No nonſuit can be againſt him; quod tuit conceſſum. Br. Non- 
ſuit, pl. 27. cites 22 H. 6. 42. 


If a treſpaſs 
be brought 


againſt two, 
& non pro- 
tequirer a- 
ga:aft one 
that is a re- 
traxit, and 


may ſtand 


But to avoid 
the miſchicf 
the demand- 


ant confeſſed 


the nontenure 
of the other ; 
for it was all 
at one day, as 
it ſeems, and 
therefore he 
cannot be 
nonſuited and 
recover par 


one and the 


Same »riginal, and the time ſhall be tried. But by the Reporter, this matter may he aided by the en- 


try of the paſtea, and this thall make a diverſity of time, aud then, it the nanſuit comes after the judg- 


neut, and not in one inſtant, it is well. Ibid. 


8. A. and B. were bound in a bond j:intly and ſeverally, and [ 32 & 


the obligee brought action againſt A. who pleaded that the 
g 3 


plaintiff 


It wasargu'd 
that this was 
a bar only by 


573 Nonſuit, 


way of of: p- plaintiff broucht debt ou the ſaid bond in the Court of Poole arninſt 

Fei the faid B. and after imparlance retrax/t querelam ſuam, 

frat 69129 2 5 . . . Tn 
„judgment ſi actio. The main queſtion was, if this was a bar 


anuthe i ee j 8 . . . 
ef which no to the ſuing of A. The juſtices as to this did not deliver any 
ether could opinion; but the retraxit was pleaded in curia de recordo de 


take advan=- 5 - : 3 : 
foge, 20d Poole, and it was not alleged that the Court had power to ho!1 


that it is Plea by patent or preſcription, and therefore the plea was ill 
pars wy according to the reſolution in Turner's caſe, 8 Rep. and 
x ag judgment was given for the plaintiſf. Jo. 451. Hill. 15 Car. 
a releaſe, B. R. Denys V. Pain. 

and that this 

plca is no bar for- A. And Croke J. inclined to this opinion, that it is neither a releaſe in faQ, or 
in law, but u an agreement that he will ns further proſecute; and ſaid, that it might be, that k. 
paid the moiety of the ſaid debt, and that the piaintift agreed to accept it of him, and would not fur- 
ther proceed againſt him; and that being jointly and feverally bound he might make ſuch agree-— 
ment and not diſcharge the bond; but Berkely J. held the plea good, and a good bar, becauſe the 
bond is joint and ſeveral, and one of them berng diſcharged, it canaot now be a joint bond: and 
therefore a diſcharge quoad the one is a diſcharge alto quoad the other. But no other juſtices beg 
in Covrt it was adjourned. Cro. C. 551. Trint. 15 Car. Dennis v. Payne. — Mar. 95. pl. 1. 
8. C. but reports that the obligee brought debt on the bond againſt both. [which perhaps he means 
(es in fact it was) at different times, and by ſeveral actions. | 


— 9. In treſpaſs againſt three defendants, ene pleads to ie, 
21. 8. C.— and the other tus demur ; plaintiff has verdi& on the itlue 


In 7p: and judgment, and as to the other two nolle proſequi is en- 
again tuo, ter'd, yet plaintiff thall have his execution againſt the firſt; it 


ho plead hs K o 
. nolle proſequi had been entered before judgment againſt any ct 


andat the them, this had not amounted to a releaſe to all, but a warver of 
trialbothare uit. lenk. 309. pl. 87. | 

fewnd for the fr J —"—_— 7 

#/aintiff, and ſeveral damages; the plaintiff may enter a nolle proſequi againſt one, and proceed 
aga:ntt the other; and ſo upon a demurrer, or iflue and demurrer. Reg. Plac. 190. cap. 5. cites 2 


Len. 177. Mo. 624. 1 Cro. 239. 243. 2 Cro. 118, 349. And Hob. 70. 


But he ſaid 10. In gement againſt two, one confeſſed the attion and the 


e ether pleaded not guilty ; it was held that he could not enter a 


be law, or non- pros. againſt one of them, and have judgment againſt 
. Aon the other; and a d:f/:rence was taken between treſpaſs and c- 
ante Jeftment; cited by Holt Ch. J. 12 Mod. 656, in the caſe of 


by a non» , 

lol. again Gree v. Roll, as a caſe in the year 1050. 
one, or that 

there was any difference between treſpaſs and ejectment in that point; he agreed that in cjegtment 

they could not be nonſuited againſt one and procced againſt the anotherz but it there be rs deferrs- 

anti, and one of them will nxt appear, or not * confeſs leaſe, entry and ouſter, he may be acquitted, 

and the plaintiff proceeded againſt the other; and he who is acquitted is party to the record; and it 
he cannot have a writ of error, it is becauſe he is not hurt by the judgment. Ibid. —— And he fa: 

that in Lord North's time, if there were ſeveral defendants, and one of them would not conte 

leaſe, entry, and ouſter, the plaintiff was nonſuited againſt all and had judgment for the whole a 

gainſt the caſual ejector; and {aid that that was hard to turn one out of pofictiion for default of an- 

her, who was willing to defend his title; and that he never koew a non-proſ. againſt one, 9 

rw had gained in a plea, enter d at nift priui, but it might be done above and a di/tringas taken ot 

againſt the other only, Ibid. 656, 657. 

* Fjetment avauntt ſeveral, who al! entered into the rule of lexſe, entry, and ouſter; at the aße 
forme wiuld confeſs aul at lers would nat; the plaintiff, as ta theſe that would mt cen, entered a nun- 
pre, and went on againſt the others, and recoyered 3 upon this a rwlt was made, that ia like cafes the 
Paint firuld go on againſi thiſe who winld confeſs, and as to thiſe who winld not, fhould be nonſut ; 
ut that the cauſe of the nonfuit faculd be expreſſed in the record, viz. becauſe thoſe defendants would 
not contels Icaie, entry and ouſter; and upon the return 7 the prjica, the Court ⁊uαα] be informed what 
lands were in the palſallen of theſe d-fendant:, that the judgment might be entered ag the cafual le 
4 ts them, 2 Salk. 450, 457. Palch. 4 Ann. E. R. Grecves v. Kelis, 


11. In 


27ͤ ² ˙:m Ä 
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11. In a joint action againſt two the jury ſever'd the da- 2 329: 
mages, 50!. againſt one, and 1000l. againſt the other; plain- Nr e 
tiff enters non - pros. to the 50/, The entering the nolle pro- C. -n 
ſequi as to one defendant is no diſcharge of the other; and thizeneriog 


the volle 


aintiff had judgment. 2 Show. 469. Paſch. 1 Jac. 2. B. R. N 
to the other 


] 
3 v. Strode. 8 
deſendant 


6ured the fault in the verdict. Carth. 19. 8. C. and affirmed in Parliament. Ibid. 27, 

12. Where there are divers iſſies joined between the plaintiff L. PR. 
and defendant, and the plaintiff enters upon the roll a nolle __— 
proſequi, id eſt, non vult alterius proſequi, that he w:ll not 
proceed upon one, Or more of the iſſues joined, yet He may pro- 
cced to trial upon the reſt of the iſſues. Reg. Plac. 199. cap. 5. 


cites Prac. Reg. 206. 
(I) At what Time. [ 574 1 


Lr. JN debt againſt divers, if one be at the exigent, and the Se m)_ 
hind is nonſuited againſt the other, this ſhall ferve (H.) pl. 6, 


for him who is at the exigent allo. 2 H. 4. 4. b. 


(K) In what Cafes the Nonſuit in one Thing 
{hall be in another Thing. 


12. IN debt if the defendant acknowledges the afion for part, _— 


and pleads to iſſue far the reſidue, and the plaintiff has ment u Sen 


judgment immediately becauſe it is confeſſed, but ceſſet executis by was conte. 
reaſon of the damages which are to be aſſeſſed by the jury upon * 1 
the iſſue tried, if the plaintiff be nonſuit in this iſſue, this ſhall But if ch. 


not be nonſuit for the damages to be given; becauſe he has ſur kat 
judgment. 18 H. 6. 26. Contra 42 E. 3. 25: b. Adjudged.] - — 


th-u the nonſuit kad gone to the ziale action, fo that he ſhovld not have judgment for auy part; 
but contra of nonſuit after judgment for pait. Br. ſudgment, pl. 150. cites 42 E. 3. 25.——Brooke 
ſays the: icaſon appears there plain'y to be, becauſe upon the confeſſion the plaintiſt had judgment 
immediately of the principal debt; tor if julgment had not been demanded of this parre? before 
nonſuit, the plaintift could not have recovered for any part. Br. Nonſuit, pl. 64. cates 5. C. 


(2. In writ of account, if the defendant be adjudged to ac- If the de- 
fendant be 


cont, and then the plaintiff ſues a capias ad computandtum, In | dadupd to 
which he is nonſuited, it ſhall not be any nonſuit of the firſt cor, and 


original; for this was determined by the judgment to account Lf af Yue 
. Mete au-. 
21 E. 3. 7. Adjudged. 3 H. 4. 7.] diters, and 


the inqueſt 
is ready to paſs, and the plaintiff is preſent and will not Fre, he ſhall be barred in the principal * ; 
for by the award of accom! the atticn is not determined ; ior the action depends wpon the original, and fo 
the no»ſunt or diſcontiauance of account is a diſcontinuance of all the action, and mo! like to aber 
ien where the pliintiff has julgment to recover; tor there the action is clearly determined ; and 
when he br.ng* ſcire facias upon it, he may be nonluited in it; and ret the fit eco is good ; 
but it is other wiſe hers, Br, Nonfur, J. 41. cites 1 H. 7. 2. 


vol. XV. Aaa 3. In 


574 Nonſutt, 


[ 3. In action of debt, if defendant to part pleads to the coun. 
try, and to the reſidue wapes his law, (as he may) and after de- 
tendant comes to make his law, if the plaintiff be nonſuited 
upon the ley wager, this ſhall be a nonſuit for the whole, 
P. 16 Ja. B. R.) 

1 [4. In a prehibition, if the plaintiff declares, that where the 
there s bot ſuit in the Spiritual Court is for tithes of four mills, that A, 
ve 4” was ſeiſed of a houſe and tus ancient mills in the ſame houſe, 
219,07 and that he andall thoſe whoſe eſtate &c. have paid 10s. in lieu 
put, an de. of all tithes iſſuing out of the houſe and two ancient mills, and 
OY _ that after he “= in the ſame houſe two new mills, and ſo by the 
. ng {aw he is to be diſcharged of tithes of thoſe two new mills; A. the 
may be non- defendant, as to the cuſtom, takes iſſue no ſuch cuſtom as 
1-.1a5t00ne to the houvie and two ancient mills, and as to the two new 
nen mills he demurs in law; and after at the niſi prius to try the 
WEI 2 n 8 8 Sg 

tor the cu/icm the plaintiff is nonfuited, this is a * nonſuit allo as to 
ether. 1:95. the demurrer; for it is but one original, Mich, 13 Car. B. R. 
. between Goodwin and Smith. Adjudged per Curiam, and a 
». He- conſultation granted accordingly. Hobart's Reports, 243, 
ley. Eveley v. Slolev.] 

5. If A. B. has diverſe actions or aſſiſes and niſi prius again: 
D. C. there D. C. may appear in perſon to one ſuit, and be n:1- 

D 575 J /wited as to the other, and all at one and the ſame day. Quod 
| Nota. Br. Nonſuit, pl. 22. cites 21 Hf. 6. 20. 

6. In treſpaſs, where /evrral pleas are pleaded, and the aue i 
at iſſue, and to the other the plaintiff replies, and his repl:catic 
15 , and the defendant demurs, and the replication is deter- 
mined to be inſufficient, per tot. Cur. there is no remedy, 
but the plaintiff to be nonſuited in all or barred of this parcel; 
quod nota; that a man ſhall be nonſuited as well upon a ce 
murrer before judgment, as upon an iſſue betore verdict. B.. 

1 Nonſuit, pl. 31. cites 14 H. 8. 23, 24. N 
C.andRaym. 7. In debt for rent the plaintiff counted of a demiſe of three 
1755.C. chambers and a cellar at ql. rent, and for rent arrear brought the 
« 5% api action. The defendant pleaded as to part nil debet, and to the 
3 reſiduc, that the demiſe was of three chambers, a cellar, and ant: 
riontheeniry ther room. The plaintiff as to the plea of nil debet entercd a 
no” nolle proſequi, and as to the ſaid ſpecial plea he demurred in 
In a de- law. Saund, 206. Hill. 20 & 21 Car. 2, Salmon v. Smith. 
claration 8. In aſlumpſit the plaintiff declared of two ſeveral promiſes 
ns ace the defendant pleaded, and thereupon the plaintiff demurred. 
the defer. The plaintiff entered a nolle proſequt upon the ſecond promiſe, and 
dart dad had judgment upon the firſt ; and the judgment was affirmed 
ron 14% in error. 2 Lev. 33, 34. Hill. 23 & 24 Car. 2. B. R. Wool: 
bf had judg- nough & Ux v. Virdon. But the Reporter adds a nota, 
mo on the that no notice was taken that the nolle proſequi was entered 
. upon one promiſe before the judgment upon the other, but 
tered a mit; ſays it ſeems to be good by the caſe of Walſh and Biſhop. 
roſe quit as th Cro =: | 
the eber three counts, but without miſ-ricordia ; and this being aſſ.gaed ſor ccror, the Court held, ow 
the enliy of a miſcricordia kad becu necefiary at common law, there 15 no ftatute of ich 


— AN 


rer 


which cures the want of ſuch entry; for thoſe ſtatutes extend to judgments entered by confeſſion, 
nil dicity or non ſum informatus ; but the principal judgment is neither of theſe; for it is a judg- 
ment upon a demurrer joined. Now at common law there was no vecd of entering a milericord'a 
in ſuch caſes, becauſe ſuch entry is only pro ſalſo clamore, and here is no colour of any ſalſe com- 
plaint, becauſe the plaintiff ſays non vult ulterius proſequi, fo the judgment was alfirmed. 8 Mods 


193, Mich. 10 Geo. Anon. 


(L) Mpere it ſhall be a Bar of other Actions, 


+ 5 
and peremptory. 


4 EA of felony, robbery, or larceny, may be taken Pr. Peremp- 

before the coroner, and if the plaintiff be nonjurted ofter Ys Pl. 
appearance, he ſhall loſe his action for ever; and ſo the non- 28 ß 
ſuit is peremptory. Br. Nonſuit, pl. 59. cites 22 Atl. 97. donſuit, pl. 


El. CI!CS 47. 


H. 3. 16. 8. P. Br. Peremptory, pl. 8. cites 9 H. 4. 2.—8. P. Ss of appral of murder and rapes 
and this in favorem vitæ; for if the defandant he acquitred, and take out procets upon the fatote of 
Wettminfer 2. againſt the-abettors, or if he purchaſe his original writ, for that cauſe he may be 
nonſuit. Co. Litt. 139. a. (d) 

If the plaintiff in * appeal of malleim be nonſuited after appearance, 
per Knivet Ch. J. clearly; end ſo it “ ſeems peremptory clearly. Br. Nonſuit, pl. 40. cies 43 
Aſſ. 39. Br. Treſpaſs, pl. 261. cites S. C. — Br. Nonfvit, pl. 66. cites S. C. Br. Peremy- 
tory, pl. 62. cites S. C,—S. P. per Knivet Juſtice, and he thall got have treſpaſs or appeal there- 
of again. Br. Peremptory, pl. 37. cites S. C. 8. P. for the vrit fays, felpnice maihemavit, 
and therefore the nonſuit is peremptory. Co. Litt. 139. a. (c) | 

In appeal by feme of the death of her iiſband, if the ꝓlaintiff is nonſuited in appeal after ae 
py, the ſhall not have another appeal; per Huls. Quod nemo negavit. Br. Nonſuit, pl. 11. cites 
9 H. 4. 12. 


this is 2 good Bar in trefpaſ's 


2. In writ of error the plaintiff was nonſuited, and brought Br. Error, 


: / . l. 12 f. eites 
another writ of error, and was received to it, and they pro- 4 cs 


ceeded to the examination of errors, and reverſed the firſt p. Iod. pl. 


judgment, notwithſtanding the allegation of the nonſuit in 140. cms 
- 7.6 


the firſt writ. Br. Nonſuit, pl. 38. cites 23 Aff. 8. 576 J 
{ 


But if the party be in execution, he ſhall not have ſuperſedeas. Per Cur, ——— Br. Nonſuit, pl. 
42. cites S. C. S. P. Ibid. pl. 47. cites 5 E. 4. 2. S. P. Br. Peremptory, pl. 38. cites 2 H. 
7. 12, & 19. 


3. In audita querela the plaintiff ſhall have a /ſuper/eeas, but 5. 9 
if he be nonſuited in the audita querela, yet he may have ano- r. Non 


« 42. ches 


ther writ of audita querela, but not a ſuperſedeas. Br. Non- 2 H. . 12. 
Qucd More 


ſuit, pl. 32. cites 24 E. 3. 7. & 22 E. 3. 4. ant 


teſſit. 8. P. Br. Peremptory, pl. 38. cites 2 H. 7. 12. & 19. 

If a man ſues execution contrary to his own deed, and the other ſues audita querela, and has ſuperſre 
das in Chancery, and after is nonfuired, and the other ſues execution ageing there in audita querela 
he ſhall not ouſt the plaintiff of execution; per Markham; and per Yelverton, this is becauſe a 
man fall have but one ſuperſedeas in Chancery, Br. Noutuit, pl. 26. cites 21 H. 6. 34.——Br. Pe- 
remptory, pl. 18. cites S. CG. 


—— 


4. Nonſuit in per que ſervitia is not peremptory, but he ſhall Br. per qu 


dervitis, pl. 


bave a new writ. Quod Nota. Br. Nonſuit, pl. 33, cites 24 bees 14 


E. Jo 4 5» E. 3. 25.— 
S. P. per 


Cor. And ſo in quid juris clamat ; contrary in ancient time. Quad Nota benc. Br, Nonlun, pl. 57. 
(bis) eites 24 E. 3. 45. 
| | In 
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5. Tn ire ſucias upon recognizance the plaintiff was nonſuit. 
ed, and brought another ſcire facias in the ſame bank, and 
well; quod nota; for there 1s the record ; but contra where 
the tenor of the record only has been ſent, and not the record 
ittelf. Br. Scire Facias, pl. 128. cites 24 E. 3. 73. 

S. P. per 6. In attaiut the nonſuit is peremptory ; for upon this there 
Pole, nd is a judgment given, Br. Nonſuit, pl. 39. cites 32 All, 13. 


that all the 

parties are by this & acquitted and diſcharged for ever. Quod non negatur, Br. Peremptory, pl, 

29. cites Ig All. 13. & 32 Atl. 13. acc. Orig. (Aſſouhs) : 
Tue reaſon why the nonſuit in attaint is peremptory is, for the faith that the Jaw gives to the ver- 

dict, and tor the terrible and fearſu! jodgment that ſhou d be given againk the tick jary if they 

Aould be convicted. Co. Lut. 139. a. (f) | 


7. Contra upon diſcontinuance; for upon this there is no 
judgment given, as upon nonſuit; note the diverſity. Br, 
Nontuit, pl. 39. cites 32 Aff. 13,—and 19 All, 13. accord- 
ingly. 
1 8. Petition of right was traverſed and the party nonſuited in 
1 the petition ; and the opinion was, that he may have a new 
S.C.——A petition, notwithſtanding the nonſuit. Br. Petition, pl. 10, 
man may be cites 11 fl. 4. 57. 67. 
mnontuoncd 7 f 
@ fetitian and have a new petition, Br. Nonſult, pl. 34. cites 4 H. 6. 12.— 7 in a traverſe and 
have a new traverſe, Br. Ibid. S. P. Br. Traverſe de Othcr, pl. 54. cites Frowike's Readings, 
Nonfuit in petition after iſue jrined is peremptory. Br, Petition, pl. 22. ces 3 H. 7. 13, ——tr, 
Perempioiy, pl. 72. citcs S. C. 8 F. et Townlend, Quzte inde. Br. Nonſdit, pl. 33. city 
8. C. and 22 E. 4. 9. 


9. A. brings debt againſt B. B. zmparls till the merry ; 

B. appears; A. is demanded and does not appear; A. ſhall be 

nonfuit. If the imparlance had been general, and not at a day 

certain, and the defendant had appeared, and the plaintiff be- 

ing demanded had made default, A. in this cafe thould be 

barred ; for this is a departure in deſpite of the Court, and a 

retraxit, as is uſed in a common recovery, upon the voucher 

of the tenant, the vouchee appears and imparls to no certain 

Cav, and being demanded makes default, judgment is hetc- 

upon given againſt the tenant, and for the tenant againſt te 

vouchee to recover in value. Where the imparlance is general, 

Bath parties onght always to attend the Court, and are demand- 

able at the pleaſure of the Court: it is otherwiſe where the 
imparlance is to a certain day, for in this caſe the partics arg 

_ demandable ull the day. Jenk. 80, 81. pl. 58. cites 9 

_ Neofmt, 8 man brought <wwrit of error and ſcire facias upon it, 
Cond. and after i, non2utted, and then brings another writ of error aid 
ingty. Brook ansther jcire facias thereupon, and the plaintiff in the firlt de- 
ſays, duære, tion Who recovered prayed execution, and the plaintiff in the 
Lt 577 J writ of error praved ſuperſedeas till the error was diſcuſſed, 
1 and had it by award, becauſe he had no /uperſedeas in the fij 
| referr-dio Writ of error; and yet by Hongate Chief Clerk, the firſt wilt 
the ſcire fa- of error is ſuperſedeas in itſelf, and it is ſaid that it is10 


cias & to the 5 EY 5 5 iT i 
writorercor, Where the wait of crror abates, inaſmuch as the 2 


a. ed. Mn eo A 


Hurt. 
„and 
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there 
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after appearance is peremp tore. 
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made a biſhop or knight, he ſhall have another ſuperſedeas. 3 errer is 


. eq wi 
Br. Error, pl. 55. cites 9 H. 5. 13. Keie 8 
and the 
plaintiff is nonſuited, there he may have ancther writ of error and ſcire facias, Br. Nonſuit, pl. 63. 
cices 6 H. 7. 16. | 


11. Nonſuit after appearance is peremptory, and e contra Bc PR 
ys PI. 18. 


before appearance. Br. Faux Judgment, pl. 9. cites 21 H. 6. ee. 


34. and fays it ſcems fo by that cafe, Brook ſays, 
| it ſeems that 

ro nenſuit is peremptory bet noiſuit ofter apprarance. Br. Non ſoit, pl. 65.—In sere impedity, nonſulc 
2 Salk. £59. Mich, 2 W. & M. B. R. Berkley v. Hanfard,—S. 
P. If the plaintiff in quiere impegit be nonſuned after appearance, the dofendant hail maxe title, and 
ſha'! have writ to the bibp, though it be before any count. Br, Nouluit, l- 62. cites 19 E. 4. 9. 
& 33 II 6. tn — | 

It is a general rule that nonſuit before appear ance is not peremptory in any caſe; becauſe a fl ranger 
may purchaſe a writ in the name of him that hath cauſe of action. Co. Lift. 139. a. (f) Noue 
ſuit hre af peurance is no bar in another action. Carth. 173. Cloberry v. Biſhop of Exon. 


12. It was ſaid by ſome of the Court for law, that if a man 
be adjudged to account and is at {ſue before the auditors, and the 
inqueſt is ready to pals, and the plaintiff makes default, he 
ſhall be nonſuited, and the action ſhall not be revived after. 
Br, Nonſuit, pl. 41. cites 1 H. 7. 2. | 

13. If a man be adjudged to account who is not preſent, a trait is 
capias ad computandum ſhall iſſue, and upon this returned, it Ae. 
the defendant appears, and the plaintiff makes default, he e for 
ſhall be nonſuited, and yet another time he ſhall have ire g e ne 
facias ad computandum ; per Townſend, which was not deny'd; AE dig 
and this ſcire facias gives day to the parties, upon which they 
ſhall plead to the action, Br. Nonſuit, pl. 41. cites 1 H. 

» 2. | | 
: 14. Where a fatute gives actien as maintenance, decies tan- 
tum &c. which were not at common law before, it ſeems that the 
arty may be nonſuited, and have a new action, and traverſe 

is in lieu of action. Br. Traverſe de Office, pl. 16. 

15. In writ de native habendo nonſuit after appearance is pe- 
remptory; for thereby the villein is enfranchiſed. Co. Litt. 
139. a. (c) ; : = 

16. But in a Uibertate probanda nonſuit after appearance is 
not peremptory. Co. Litt. 139. a. (c) 

17. Nonſuit in a writ of right where the iſſue is joined upon Bur if the 
the meer right is peremptory. Otherwiſe it the iſſue had been 2 ve 
joined upon any collateral point. Gold{b. go. Trin. 30 Eliz. aan, in 


Heydon v. Ibgrave. ſuch caſe 
judgment fi- 
nal ſhall not be given; but contra after appearance, Br. Nonſuit, pl. 26. cites 21 H. 6. 34. 
guod ei deforceat in nature of a writ of right was brought, in which the miſe was joined upon the mere 
right, and after the ;iry was charged, the demandant upon nonſut wa; barr'd by judgment, and a new 
quod ci def rceat was brought, and the firſt judgment pleaded in bar, upon Which there was Aa de- 
morrer, and adjudged a good bar, and judgment final given; whereupsn error was aſſigned, that 
Judgment final ought not to have dcen given upon this demurrer; and after argument, the opinion of 
the Court upon conference with feveral of the juſtices of England waz, that the jedgmeut cught te 


de aſurmed. Mo. 403. pl. 536. Paich. 37. Eliz. Aprichard v. Perry. | 


A a 3 18. Aſte 


3 
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18. After nonſuit ng neten can be made i arreft of judy. 
ment; for the plaintiff is out of Court; per Cur. And tho 
the caſe was in ele where the avowant is actor, yet it 
cannot he made. Lint. R. 253. 5 Car. C. B. Lucas v. Heath. 

19. When a plaintiff is nonſuit, if he will again proceed in 
the iame cauſe, he muſt put in a new declaration, and cannt 
proceed upon that declaration whereupon he did proceed in the 
caute and wherein he became nonſuit : 22 Car. B. R. 16 April 
1650. For by his being nonſuit, it ſhall be intended that he 
had no fuch cauſe of ſuit as he declared in; and lo that de- 
claration is void; and he hath no day in Court. 2 L. P. R. 

5 231. | | | 
D 578 ] 20. The declaration on the nift prius roll varied from the plea 
rell, and plaintiff at niſi prius was nonſuit. Diſtringas de 
novo was awarded, and the nonſuit not material. Raym. 38. 
Mich. 13 Car. 2. B. R. Read v. Grapler. 


(XI) Of calling for the Plaintiff. 
* Or'g. - NOIFE. tho' *the plaintiff appears when the inqueſt appears, 
* L yet when they are {worn upon the iſſue and are toge- 
ther, and after come back to give their verdict, he ſhall be 
then demanded, and may be nonſuited notwithſtanding his ap- 
pearance before, and fo it is uſed at this day, Br. Nonſuit, 
: re if pl. 65. cites J 50 E. 3. 12. 
tos de not 
milprinted, io, all the editions cite as here, 

2. Plaint was removed out of C. B. by pone by the defendant, 
and at the day of return the plaintiff did not come, by which the 
plaintiff was demanded thus, | viz.] J. F. thou loſeſt thy writ, 
Br. Nonſuit, pl. 28. cite: 21 H. 6. 50. 

3. 1} a replevin be by writ er plaint, yet the form to demand 
tlie plaintiſt to nonſuit him is, J. F. thou lo ſeſt thy writ, and 
net, then loſeſt thy plaint; and the plaintiff did not come, be- 
cauſc nonſuit was awarded, and that the defendant may ſue 
return. Pr. Nonſuit, pl. 28. cites 21 H. 6. 50. per Brown. 

1 4. In d:bt upon bond they are at iſſue, and at another day 
ela for the defendant confeſſed the deed when the inqueſt appeared, by 
a nonfuit which they were charged upon the damages only, and aſter they 
emu the 13- come back to give verdift of damages, the plaintiff there ſhall 
texcincic not be demanded nor nonſuited; for the judgment ſhall be now 
vetdict, nor upon the confeſſion, and net uon the verditt ; tor they were not 
_ "ener charged upon the iſſuc, but only of damages, as an inquett to 
ks 24 5. 1Nquire of damages, and not an inqueſt upon iſſue; Nota. 
rage; for Br. Nonſuit, pl. 61. citcs 16 E. & 1, 

th- ef | 

nift prices have aue ur ty ts tale the verdict quillunt demanding t £/1intiff ; and there i5-no entry of 
his being demanded ; nor is it error if he be not. Comb. 331, Irin. 7 V. 3. B. R. Read v. Waldron. 


5. Upon a trial when the jury comes to deliver in their ver- 
dict, and tlic plaintiff is called to heat the verdict; if he do 
ua 


"7 
* 


* CS . 


Nonſuit, 


not appear after he is thrice called by the cryer of the Court, 
he is to be nonſuited, and the nonſuit is to be recorded by 
the ſecondary, by the direction of the Court, at the prayer of 
the defendant's counſel. Hill. 21 Car. B. R. For the Court 
will not order it to be recorded, except the counſel pray it for 


the client. 2 L. P. R. 231. 


(N) Entry thereof; when, where, and how; 
And Pleadings. 


I, THERE are divers manners of entries of a retraxit. After 
both parties have appeared in Court, the entry is, Et 
poſtea eodem die revenit hic ad barram pred” tenens per attorna- 
tum ſuum predifum, & pred” retens tunc ſolemniter exattus non 
venit, fed a ſecta ſua pred” in contemptum Cur” ſe retraxit ideg 
conſideratum eft quod petens nihil capiat per breve ſuum pred 
fed fit in miſericordia pro falſo clamore ſus inde, & quod pred” 
tenens eat inde [ine die. 8 Rep. 62. a. Mich. 6 Jac. in Beecher's 
Caſe, ſays this appears Trin. 5 H. 6. Rot. 320. 
2. Another form is, Ft ſuper hoc idem querens dicit, quod 
ie non vult ulterius placitum ſuum pred* praſegui, fed abinde 


omnino ſe retraxit &c. Ide &c. Ibid. 
3. Another form is, Quod idem querens fatetur ſs (ſeu cogno= 


vit ſe) ulterius nolle proſequi verſus præd def. c. de placito 


pred. Ibid. 

4. And entry of a departure in deſpite of the Court of the 
part of the tenant is, Et pred” A. licet ſolemniter cæxadtius non 
revenit, ſed in contempt” Curie receſſit & defaltam fecit; and, 
this is when in judgment of law he is preſent in Court, and, 
being demanded, departs in deſpite of the Court : this amounts 
to a bar in reſpect of the deſpite and contempt to the Court. 
And yet the judgment is there given upon default as appears 


before. Ibid. & 62. b. 
5. A man ſued writ of error in B. R. and permitted the re- 


cord lo lie, and did nothing, by which the p/&intiff brought ſcire > © 


facias of execution, and the defendant was twice returned nih1l, 
by which it was entered that inaſmuch as the defendant was 


demanded and did not appear, therefore fiat executio &c. and 
this entry was after upon the ſcire facias to have execution, 
and not to be a nonſuit in the writ of error, quod nota, Br. 


Nonſuit, pl. 2. cites 9 H. 6. 13. | 
6. Where the plaintiff is nonſuited after iſſue joined in 


ſecond deliverance, there a ſpecial entry ſhall be made, and this 


by reaſon that the defendant ſhall have return irrepleviſable. 


Br. Nonſuit, pl. 24. cites 22 H. 6. 22. 
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Br. Errar, 
pl. 6. cites 


The words 


7. A retraxit cannot he by the plaintiff unleſs he comes in 1 
{ c 


proper perſon, and if it be awarded by arbitrement that J. N. 
ſhall withdraw or retract ſuch action, there a diſcontinuance 


or nonſuit will not ſerve, but he ought to make a retraxit, 
per 


Aa 


editions are 
(procedere 

noa velit.) 
proſe 


qui non vult, 


579 _ Monſuit. 


bie per Cateſbv; and it is ſaid there, that he may do it before his 
I s day comes, and the entry thall be quod guerens in propria per- 
he be pre- ona ſua vent et dicit quod ipſe placitum ſuum prædict' ulterius * 
ee en prolequt nom but; quod nota; and retraxit 1g @ + bay to the 


ed, tieen. Plaintiff for ever. Br. Departure, pl. 12. cites 21 E. 4. 43, 


tv S, a !r C- 

ta "va prac” in contemprum Coriz ſe retraxit &c. or fatetur ſe vlterius nolle profequi &c. and with 
this agrees 3 H. 6. 14. a. 21 Ed. 3 43.a.& 4 E. 3. 23. a. Where the calc was, that three copar- 
ccucts were plafatiffs in writ © dif er, and two of them appeared in perſon, and the third by at- 
1ornNev, a'd ſaid, that they woc“ no farther ſue 3; and could not, becaulc the one was by attorney ; 
þ- whic!, they were onſafted. © Rep. 58. a, b. Mich, 6 Jac. in Beccher's caſc.—. P. 12 
Mod. £52, t caſe of Gree v. Rolle. | 


+ Br. DTepartoce, pl. 13. cites 15 E. 3. and Fitzh. Aſſiſe 96. 


8. In cafe of nonſuit after privy verdict the verdict which 
was before given ſhall be entred en the back of the pannel or in 
the ſcleduie annexed, and not in the roll &c. Kelw. 65, pl. z. 
Tria 20 BH. 7. | 

9. In triſpa/s were ſegeral ifſues, one found for the plaintiff & 
ſuper hoc idem quer* gratis hic in Cur. cognovit ſe ulterius 
nolie proiequi verſus le defend. de ceteris exitibus, upon 
which heie is an cat made {ine die, and the plaintiff has judg— 
ment for the other, 2 Salk. 456. Mich. 3 Ann. B. R. in caſe 
of Goddard v. Smith cites Co. Ent. 650. d. 

10. Iſſue was fir part, and demurrer for part in an action 
of treſpaſs, and verdi pro quer upon the iſſue; upon 
which the plaintiff enters a non pros. in this manner, 
Et juper hoc idem quer' quoad materiam prædict. unde partes 

rædict. poſucrunt fe in judicium fatetur fe nolle materiam 
illam &c. ulterius quoviimodo intromittere ; ideo idem de— 
fendens eat inde fine die &c. & ſuperinde idem querens petit 
judicium de damnis prædict. &c. ideo conficeratum eſt, that 
the plaintiff recover; and that the plaintiff be amerced pro 
falſo clamore as to the reſt, & quod defendens eat inde fine 
die. Ibid. cites Co. Ent. 676 &c, 48 

11. Jury came in with their verdict, and the plaintiff was 
nonſuit, and the entry is, Super quo querens ſolemniter ex— 
actus non revenit nec eſt proſecutus billum ſuam, ſuper quo 
conſide tatum eſt qued nil capiat. Ibid. cites Co, Ent. 28. 

12. Error of a judgment in B. R. The error aſſigned was, 
whereas the plaintiff was nonſuited in treſpaſs after evidence; 

[ 580 ] the judgment is, quod nhil capit per billam, which is a bar; 
whereas it ought to hape been only in miſericordia quia non pro- 
ſecutus eſt &c. But it was held to be no error; for all the 
prececents of later times are in that manner. 2. For that the 
judgment is, quod querens & plegit ſui frnt in miſericordia pro 
falſe clamere ſus, whereas it ug 10 have been, quia non pr oje- 
cutt ſunt; tor it ought not to be pro falſo claniore, but where 

it is after verdict cx judgment up n demurter ;,.and for that 
ſee P. N. B 7. a Lookof En res, 1, And for this mat- 
ter it was held to be manifeſt errer, and the judgment was 
jeverſed. Cro. J. 213. Mich, 6 Jac, B. K. Anon, 
13. In 


Monduit. 


13. In action upon the caſe, if the plaintiff be nonſuit, and 


after it is entered, that he religuit actionem ſuam & fatetur ſe 


nolle ulterius proſegui, this is not any nonſuit as it is entered, 
See Error (A) pl. 5. cites Mich. 11. Jac, B. R. between 
Coles and Lowe Adjudged. 

14. Debt againſt A. B. and C. by three ſeveral precipes, and 
is at iſſue upon non eſt factum with A, and when the jury 
returned to give their verdict, the plaintiff is nonſuited; and 
the entry was non profequitur de veredicto habendo ; per 
Cur. that is moſt barbarous ; for jt ought to have been non 
proſequitur bre. ſuum; and the nonſuit againſt one is the 
nonſuit againſt all, Noy. 139. Sir Richard Vernon's Caſe. 
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A latitat 
was ſued out 
ago Ur 
Erle it 
treſpaſs ; the 
plaintiff was 
nonſuit for 
Tan? of a 
declaration, 
and the de- 


fendant's a'torney entered four nwſuits againſt him; and it was beld to be irregular, becauſe ze 
treſpaſs is joint, and tho the plaintiff may count ſevera!ly againſt the defendaats, yet it remaius 
joint till it is ſevered by the Court. 2 Saik. 455. Trin. 12 W. 3. B. R. Allington v. Vavaſo, 


15. In ejectment to try the cuſtom of Eaſt-brent in So- 
merſetſhire of copies for three lives the plaintiff was nonſuit, 
and one of the defendants being dead Hales Ch. JI. adviſed to 
enter into ſuggeſtion on the roll that one was dead, elſe the 


judgment for the defendants on the nonſuit will be erroneous 


as to all; and the defendant did accordingly. 2 Keb. 832, 
833. Mich. 23 Car. 2. B. R. Hawthorn v. Bawden. 

16. A. brought action againſt the collector of the King's 
tax who brought it down to trial by proviſo and there the 
plaintiff was nonſuit, and now defendant moved for co/?s in 
triplo; note the judge could not certifie in this caſe that de- 
tendants was ſued as collector, becauſe the plaintiff was non- 
ſuit before evidence; per Holt it mutt appear then by affidavits, 
and there. muſt be a ſpecial entry, quia ſuper exam. apparet 
Curie &c. Cumb. 322. Sir P. Egerton's Caſe. 

17. A man may be nonſuited 1n term-time, and the record 
made up in the vacation; but it muſt be entered on the roll 
of the preceding term; per Holt Ch. J. 12 Mod. 417. Muſ- 
grave v. Eſcourt. 

18. In ejement a retraxit was entered as to one at ni privs 
and trial againſt the others, and held well. 12 Mod. 651. 
Gree v. Rolle. | 

19. It was agreed in the arguing of this cauſe, that where 
there are ſeveral defendants, and they ſever in plea, whereupon 
iſſue is joined, that the plaintiff may enter à non pros. as to 
one defendant at any time before the record is ſent down to be 
tried at niſi prius. 2 Salk. 457, Paſch. 4 Ann. B. R. in caſe 
of Greeves v. Rolls. 

20. Non pros. ought not to be entered upon an indiment 
but upon motion in Court and leave thereby obtained. Farr. 


86. the Queen v. Parker 
(O) Judg- 


— — — — —— —— — — — ͤ > 2 — — 
— 1 —— A. Anton 
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3 4 ”" 
rr * ee EEE 


580 | 


[ 581 ] 


R. ad V. 


Grapler. 


See pl. 1. 


S. C. cited 
and tere 
In 9 this 
», that the 
nit pr:u5 
Toll being 
materially 
&:Nerent 
from the 
plea roll, is 
DG frants 
crit; end 
therefore 
the nmerſart 


$-» 7 47/7) 
4 4 


4 7 
Np rea 


* 
„tn ore 


R 4 
fe? nullits 


And R our ht 


recorded nor entered; 


Nonſuit, 


(O) Judgment. 


CON upon the caſe upon a promiſe, in confi deration 
that he promiſed to pay 10l. within fix weeks, the defend- 

ant aſſumed to ds ſuch a thing, and tor non-performance 
brought the action; and upon non afſumpfit pleaded, the par- 


ties being at iſſue, the record of niſi prius was, in conſidera- 


tion that he promiſed to pay 10l. within fix months, And for 
this variance, being againſt the truth, and the former record, 
the plaintiff was nonſuited, and upon adviſement of two pre- 
cedents, a venrre facias de novo was awarded, and the iſſue be- 
ing tried for the plaintiff, judgment was given for him. Cited 
Cro. J. 670. Trin. 21 Jac. in caſe of Young v. Englefield as 
Trin. Tac. Farthing v. Dapper. 

2. Treſpaſs de clauſe fracto in parochia de Pancraſs abutting 
upon Craves-Inu- Lane. The defendant pleaded not guilty; j 


. and the record of the nift pri us was Greves-Inn- Lane, wheres- 


tore by reaſon of this miſpriſion, becauſe there was no ſuch 
place, the plaintiff was nonſuited. But now in regard the 
paper bos and the rell were good, viz. Grayes-1nn-Lane, which 
was the true place, and it was but a miſpriſion in the record 
of niſi prius, v hich was void being variant from the record 
here, a venire facias was prayed de nova to try this iſſue, and 


the caſe of * Farthing and Dapper being thewn in Court, and 


the roll thereof well weighed, the Court now held that it was 
a good precedent and ſtood upon good reaſon ; for the record 
ef niſi prius ought to be warranted by the roll, and varying from 
it is void, and the nonſuit upon it is not material; wherefore 
here they awarded a dene facias de novo. 
Trin. 21 Jac. B. R. Young v. Englefield. 

3 . keeper ot the _— was ſued in an aQtion upon 
the caje for ſuffering |. 8 0 eſcape, who was in exccutien upon 
a judgment Trin. 2 Car. Ke pleaded non culp. in London, 
and it was found by niſi prius; and becauſe the record of the 
niſi prius mentions the judgment to be Trin. 3 Carol:, which was 
a nuſpriſion of the record, the plaintiff was nonſuited: And 
now it was moved for the plaintiff, That by reaſon of this 
miſpriſion the record of nifi prius is not warranted by the roll, 
and the nonſuit thereupon being null, the poſtea ſhall not be 
for there 1s no warrant for this record 
of niſi prius ; wherefore it was prayed, that a di/fringas de 
ro might be aw arded, and upon the ſhewing of two prece- 
dents in this Court, a diſtringas de novo was awarded, Cro. 


C. 203. Mich. 6 Car. B. R. Aquila Weeks's Caſe, - 


not to be entered on the record, G. Hiſt, C. B. 138. cap. 25. cites Cro. Car. 204. 


Yer k 9 5 Cate. 


8. P. and 5. C. cited, 
Ang it ſerms he hall heve % at the diſctet ion of the Court, 


prece Cert 8. 


. * * 
C a”. 3. » * 
In an 283. 


But here the deferdant infifled to have coſte, and they dire gded to ſearch 
Raym. 35. Mich. 13 
* $ = . * 

Read v. Gia pler. | 
, UPON INC cob the pla us was nonſuit, becauſe the 2 privs roll is, 


ar he 
nein at the n . | 
33 
that 


Cro. J. 0 670. 
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Nonſutt. 
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that the plaintiff was in ſuch a beneſice in the year 1662, whereas the len 14/7 /5 1626, and fo the 


plaintiff is deſtitute of his proof ; and now Wild Serjeant, moved to ſet aſide the nonſuit according to 
V/eeks's caſe. Cro. Car. 203. and it was adjourned Raym. 73. Paſch. 15 Car. 2. B. R. Fitch v. Vinors 


4. In treſpaſs and ejeftment the defendant was by rule of In an cjet- 
Court, at the trial which was to be at the bar, % appear and ment where 


confeſs leaſe, entry, and ouſter, and to tand upon the title only, 


yet at the trial he would not appear, upon which the plaintiff 
was nonſuit, and yet the judgment was for the plaintiff upon 
the rule; and he was ordered to pay the Jury. Nota. Sty. 


425. Mich. 1654. B. R. Harvey v. Mountney. 


there are di- 
verſe defens 
danis which 
are to con- 
fets leaſe, 
entry and 
ouſter, it 
every one 


do not appear at the trial, the plaintiff cannot proceed againſt the reſt, but muſt be nonſuit. 1 
Vent. 358. Trin. 33 Car. 2. B. R. Auon.— 8. P. 2 Vent. 195. Trin. 2 W. & M. C. B. Fagg v. 


Roberts & al. 


(P) Judgment. Cys. In what Caſes. 


i. 3 H. J. cap. 10. Jo HERE any perſon /pall bring a writ of 


error to veverſe a judgment before cxecu- 
tion is had, if the judgment is affirmed or the writ diſcontinued, 


or the plaintiff in error is nonſuited, the defendant in error jhall 


Jade his coſts and damages, | 

2. 7 H.8.4. S. 3. Every avowant that makes aunwry or co- 
nuſance, or juſiifies as bailiff in any replegiare or ſecond deliver- 
ance for rent, cuſtom, or ſervice, if their avowry, connuſance or 


iuſtification be found for them, or the plaintiff be otherwiſe barred, 
ſpall recover damages and ces. 


this ſtatute is, that it it be found &c. Br. Damages, pl. 1. cites 19 H. 8. 6, 7. 
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This fatute 
IE Confiemed 
by 19 H. 7. 


18. 


In ſecond de- 
l:verancegthe 
plaintiff was 
no ſuit, aud 
damages 

were award. 
ed to the de- 
fendant; for 


now the defendant ſhall have return irrepleviable, which is in nature of a bar to the plaintiff; and 
| S. P. by Saun- 


ders, and that this is by the equity of the flatute, the intent beiag to give damages in like caſes. 
a - % 


Vi. C. 82. b. in cale of Partridge v. Strange. 

3. 21 H. 8. 19. S. 3. Enacts that in replevin or ſecond de- 
liverauce for rents, cuſtoms, ſervices, or damage feaſant, if the 
avowry Sc. be found for the defendant, or the plaintiff be non= 
ſuited, or etherwiſe barred, the defendant fhall recover ſuch da- 
mages and coſts as the plaintiff ſhould have had if he had reco- 


vered, 


In replevin 
the detend- 
ant avowed 
tor damage 
featant, and 
the plaintiff 
and detend=- 
ant are at 
ile. and 


after the plaintiff is nonſuited; quzere, if the avowant ſhall have his cofts and damages by the ſta» 
tute of 7 H. 8. cap. 4. For this caſe is clearly by this ſtatute of avowry or conuiance made upon. 
the land, and not upon the perſon, which extends as well to nonſuits in replevin or ſecond deliver- 
ence, as where the plaintitF 15 baired ; and alſo as well where the avowry or conufance is for da- 
mage ſeaſant, or a rcut-charge, as rent- ſervice or cuſtom: D. 141, b. pl. 46. Paſch. 3 & 4 


Ph. & M. Anon, 


4. 23. H. 8. cap. 15. S. 1. 1f plaintiff be nonſuit after ap- 
pearance of the defendant c. in any action, bill, or plaint, for 
treſpaſs upon /iatute of 5 R. 2. or for debt or covenant upon Jpe- 
cralty of contract, detinue, cccount, charging as bailiff or receiver, 
caſe, 07 upon any ſtatute * for any wrong perſonal immediately 


ſuppoſed to be done to the plaintiff), the defendant hall have ud g- 


In caſ the 
plaintiff was 
nonſuit, and 
the defend- 
ant had 
judgment of 
cofts upon 
this ſtatute, 


ent and upon — 


ror brought 


582 | Nonſuit, 


the werd, ment to recover bis coſis to be taxed by the diſcretion of the judge 
A 2 wot of 6 

7 » r Of the Court where Wc. and ſhall have ſuch proceſs and execcu- 
and after. tion for the ſame as the plaintiff might have had in caſe the judg- 


eee ment bad been given for him. 


ſalety where he had leaſt cauſe, Heb. 219. Drury v. Fitch. Hurt. 16. Paſch. 16. Jac. S. C. 
and tho' the action wou'd not have Jain, yet the d-(-ndant Hall have coſts; for it was ſuch an ac- 
tion in which rhe plaint fl ought to have coſts If he had recovered. So in an action on the ca- 
againy an executor on promiſe of Ms teſratccr, the Court ſcemed of opinion, that detendant oug ht to 
have his coſts uon the Rtarete of II. 8. the! the . declaration be inſufficient, but the Court deſired 
to ſee precedents. Cnce 3 Bull. 14 Tac. Smale v. Boyer. 

In an action upon an efcope, the plaintut? was rontloited, and it was held, that deferdart 
ſhould not have coſts. 4 Le. 182. pl. 280. Mich. 19 £Z!:z. in C. B. Anon. And the Reporter 
ſays, nota, the words of this Hatete are, (for any offence or tort perſonal to be ſuppoſed to be done 
iImmeciately to the plaintiff), And notwithfiandivg this action is quodam modo an action upon 
the ſtatute by the equity of the fatute of M. 1. cap. 11. which gives this ation expreſsly again the 

8 ] Twarden of the Fleet, yet properly it 'S not an action por: the Aatvre; tor m the declara- 
[ 5 3 ton in luch an action no mention is ede of the Aatute, which fee in the Book of 


Entrics. 169. 171. and alto here is not ſof poſed any immediate perſonal offence or wrong to the. 


plaintitf: and an action upon the caſe ut is not, for then the writ 6:ght to make mention of the 
eſcaye, and thar it doth not here, and yet at the common law, before the ſtatute of Welt. 2. an 
aftion von the caie lay for an eſcape, and ſo by Dyer, Manwood, and Mounſon, cofts are not 
given in this caſe 4 Le. 182. Mich. 19 Eliz. C. B. Anon. And by Dyer, upon nontu:t 
mm an action ter tie ſtature of 8. H. 6. the defendant ihall not have cofts, for it is not a perional 
wrong; for the wr? ir, guad diſſeiivit, which is a real wrong, Ibid. Ii debt be broug't 
en the jinture of 5 Fiz. of perjury, and the plaintiff be nonſuit, the defendant hall not have cofts by 
the words (perioval wiong &c.) becauſe rhe ftatu:e of s Eliz. was made long after the ſtatute of 
H. S. aud upon the ſtatute of Jac. the defendant hal! not recover coſts; becauſe if the plaintiff 
had recoxered. he t.ovld have recovered no cofts ; and fo no coſts were given to the demandant in 
this ation. Brownl. 66. Trin. 16 Jac. King v. Laws. 

If an infant brings treſpaſs by guaratan, aid atierwa ds he is nonſuit, he ſhall render no cofis; 
per Curiam, abicute Wray, Cro. Eliz. 23. Triv. 26 Eliz. in B. R. Grave v. Grave. 

It was agree, that. if one brings an action of t upon this flatute, in which there is a derur- 
rer wpon matter which pars to the attion, and this demurrer is adjudged againſi the plajntiff, no cos 
ſnall be awarded for the defendant by this fHatote, aud yet it is out of the words thercot, and fo is 
the courſe of the Court, and has been divers times allowed; bur if the demurrer ger te the qwrity 


F 


which is adjrutped again] the plaintiff, the deferdant all not have cofis as was held H. 26 Eliz. 


And. 117. pl. 163. Anon. 

Debt againſt an executor upon an obligation made by his tefiator, The plaintiff was nenſuited ; 
the defendant hed coſts by order of the Court. Otihernwife ut 15 u an executor i. flaintiſi and is 
nontu't'd; for it cannot be intended, that it was conceived upon malice by him. Ciro. Eliz. 503. 
Mich. 33 & 39 Eliz. B. R. Fetherſton v. Allybon, 

Where executors declared upon an indeb/tatus aſſumpſit to them as executors of J. S. for mency had and 
received ts their uſe as executors, The deſendant pleaded non 2tlumphit, and the plaintitts we re non- 


ſoited at the trial. And the queſtion was, whether they f..uld pay cofts vpon this flatute,? and 


per Cr. the pla vtiffs ſhall pay cofts 3 for the receipt being huce the death of the teftator, it it was 
by the conſent of the executors, it is the receipt of the exerutors, And on the other fide, if it 
was without their conſent, yet now the bringing this action is a Conſent ; that as to the naming 
themſelves executors, 1 15 only to deduce their right, and tet it forth ab origine; yet nevertheleſs 
the cavi- of action articles intirely in their own time, and fince the teſtator's death, I. i only by 
ay of cen uctiun that an exermtor is cut of this f/atute ; and the reaſon it, becauſe he is not privy to 
the original cauſe of action, but in this cate le is, 1 Salk, 207, Hill, 2 Aunz B. R. * 

| *. 


1 
Ks 
2 


V. v. Plume. And in either caſe, whether the receipt being fince the teftator's death was 
by the previous appointment or confent of the executors, or without, yet ſuch conſent in the firſt 
caſe, and the bringing the action in the ſecond, makes the recepit to be in their own right; per 
Holt Ch. J. 6 Mod. 91, 92. Hill. 2 Annæ S. C. but adjourned. And Ibid. 181, Irin. 3 Annæ B. 
. 80 «adjudged. 

Fxecutor brought aſſum tit for money of his teftator had and received by the defendant to the uſe of the 
Plnintiff as executor, and was nontuit. Defendant tha!l not have cotts ; for the plaintiff could not 
1ue but as executor; and it is not material, whether the money was received fince the death of the 
teſiator, or before; for if ſince, it 1s not aſſets till recovered. 1 Salk. 314. Paſch. 2 Annz B. R. 
Eaves v. Macato. S. C. cited per Holt Ch, J. 6 Med. 93. in the cafe of Jenkins v. Plombe, 
by the name of Elwis v. Mocato, which cafe was then again agreed, becauſe th-re was no new cauſe 
of a&ion, but a new action upon an aſcertaining of an ancient cauſe, which aſcertaining leaves it 
:11 a debt of the teſtators. ; 


S. 2. Provided that every poor perſon being plaintiff, which at The plaintiff 


. ' . . was admite 
the commencement of their actions be admitted by the judge to have n te 


their proceſs and counſel of charity, ſhall not be compelled to pay commence- 
cofts by this flatute, but ſhall ſuffer other puniſhment by the diſ- _ of the 

e's. = action er 
cretion of the judge. = * 
and before iſſue was diſpauperd, and then was nonſuited; the queſtion was, whether he ſhould 
pay coſts within 23 H. 8. cap. 15. and it ſeems that he thall not, becauſe the proviſo is, that he 
who is admitted in forma pauperis at the commencement of the ſuit thall not pay any coſts. And 
Coke and Croke were of the {ame opinion; and therefore it was erdered to ſtay till moved of the 
other part; but Coke ſaid, that in this caſe the ſtatute is, that he ſhall have corporal puniſhment, 
Haughton J. ſaid, that 4 Jac. . . is, that if the plainti be nonſaited, the defendant thall have 
cofts to be levied as 23 [H. 8- ] ordains ; by which peradventure this plaintiff ſhall pay coſts ; bur 
it ſeems that he is not within the 23 [H. 8. ] but Coke and Dod. e contra; for 4 Fac. refers in all 
to 23 [H. 8.] Man prothonotary faid, it had been adjudged here that an execution is not within 4 
[ ſac. | b-cauſe it is not within 23 [H.8.] 1 Roll R. 88. Mich. 12 Jac. Anon. 

The plaintiff was admitted in forma pauperis, and at niſi prius was nonſuited; and it was moved 
that coſts ſhould be ſpared again him; for at common law no cofts ſhall be paid; and the ſtatute 
23 U. 3. leaves it tothe junlices. And upon inquiry of the practice in ſuch caſe, it was certified 
that the uival way is to tax coſts, and if the coſts be not paid, that the plaintiff ſhall be whipp'd. 
But it is in the diſcretion of the Court to ſpare both upon confideration of the circumſtances of the 
cale; but in the principal caſe they awarded that the plaintiff ſhould make his election, to be whipp'd, 
or to pay coſts. Sid. 261. Trin. 17 Car, 2. B. R. Mundford v. Pait. 

It was moved to difpavper the plaintiff in an action of treſpaſs and ejectment, betauſe it was 
proved by affidavit, that he was a very vexatious perſon, and had been thrice nonſuit in this action, 
and would never pay cofts, or make a ſuſficient leſſce able to pay them. Roll Ch. J. ordered him to 
put in an able leſſee to pay coſts, or otherwiſe he ſhall not proceed in this action. Sty. [ 8 
386. Trin. 263. A. R. Anon, | $04 ] 

A pavper ſhall not pay cots, unleſs he be nonſuit, but then he ſhall pay coſts or be whipp'd, per 
Holt Ch. J. quzre tamen; tus afterwards, in another term, 'twas moved that a pauper might be 
whipped for non-payment of colis upon a nonſuit, and the motion was denied per Holt Ch. J. ſay- 
ing he had no othcer for that purpoſe, and never knew it done, 2 Salk. 506. Mich. 9 W. 3 B. R. 
Anon. 

If a pauper be nonſuit, there ſhall be coſts taxed, and he ſhall not after go on without paving 
the coſts, or ſhewing according to the Act of Parliament that he was whipp'd; per Cur. Farr. 
114. Mich. 1 Anne B. K. Auon. A : 

A pauper plaintiff having an ettate fallen to him fince his being admitted as a pauper, and being 
taken in execution for the colis; it was now moved that he might be ditcharged by this flatute. 
Aud the Court was of opinion, that if the plaintift was a pauper when the caufe was tried, he ſhall 
not pay cofls, and the defcent of lands to him ſhall not have relation to that time; fo a rule was 
made to diſcharge him, 8 Mod. 344. Hill. 11 Geo, Ancell v. Sloman. 


5. 24 H. 8. cap. 8. Albeit that the plaintiffs ſhall be non ſilit- 
ed in any ſuit commenced to the uſe of the King, or that any ver- 
diet paſs againſt ſuch plaintiffs, the defendants ſhall not recover 
coſts againſt ſuch plaintiffs. 

6. 8 Elis. cap. 2. S. 3. Enacts that if any perſon ſhall fue 3... TOS. 
forth of the King's Bench any latitat, alias & pluries capias — 
againſi any perſon, who thereupon doth appear, and put in bail, — 
the as: 


584 Monſuft. 


13 if the plaintiff do net declare within three days after er ao after 
ton vpon aeclaration delay or aiſc ontinue his furt, or be nonſuit, the Judges 


the caſe up- 
on erer, Of that Court ſhall thereupon award damages again the plaintiff. 
and CON vere 

fon of goods was brought 4 by ac? bnini/irater, and declared that. J. S. was potlefied of goods, and died 
inte 4 , and that adminiiiraiion Mas committed to him, and that the 3 Dy trover came to the 


pO: on of the detend Ant, w ho converted them ; and the c- 16 nua at! leged aft: Y tie tine 


the adminiſtratien bore date; the detendant pleaded not guilty, and the plaintiff, after the jury ford 


was nonſuited; the queſtion in this caſe was, whether the de 0 ndant thall i colts by this ſtatute? 
Ai d it * as held by Jones, Whitlock, and i 10ke, (aviente any: ) that the defendants fall have 
cet , be-2ute action was brought vpon a tort done to he plaintiti himſelf, avd there was no ooze 
fton tor kim to be nam dedmintſtrator in this cate, 1 jo, 241. Patch 7 Car. B. R. Atckey v. Hearde, 
ro. C. 219. Trin. 7. Car. B. R. S. C. 


If the plaintiff be nonſuited, by which the defendant is 
to — er his coſts, if the la: ntiff ill not enter his continuances 
en purpoſe to fave the cofts, the defendant ſhall be ſuffered to 


enter them, and ſo recover His cs. See Continuance (E) pl. 
3 13 8 Jac. B. XE 2 s Caſe, per Curiam. 
2 - 
. 4 Fac. 1. cap. 3. S. 2. If any perfon ſhall ſue in any. Court 


tot. Cur. any ac. TH of treſpaſs or ejectiane firme. or any other actiau wherein 
ere the pla: a: Fer demandant might have coſts if Judgment ſhould be 
. given for him, and the plaintiffs or demandants after appearance 

@ ting be nonjuited, or any verdict paſs agam/? the plaintiffs or e 


> th the dants, the defendant ſhall haz e judgment to recover coſts againſt 
{ji ament? 
"dis nan. Juch plaintiffs eg nf br to be taxed, and levied, as by Stat, 


and !S none 
ſoit, or ver- 23 Hen. 8. cap. 
dict paſles 
againti him, he ſt all not pay coſts upon this ſtatute; for the ſtatute ovght to have reaſonable da- 
tendment, and there cannot be preſumed any default in the executor who complains, hecavic ir 
105 ches another” £ deed, of which he Cannot have NE rtect neal Ice : and ſo it was ſaid to be the * late ly 
re ſolved and acjue: * by all the juftices of C. B. Quod ncta, ſettled Jodgment nf both Courts, 
contrary to ſome tw precedents w hich have been in B. R. Quod nota, Yelv. 168, 169. Mich. 7 
Jac. B. R. Auon. S. P. And ſo it is ppon the fatute of 8 Eliz. and — it was 54. 
that coſts had been allowed in the like caſes; they appointed that hence forward it ſhould no mare 
be io. Cro. . 229. S. C. by name of Haywarth v. David. ——Ibid. cites it to be fo ruled in one 
Foro's Caſe It was faid by Hutton, that it had been agreed in C. FE. that if executors ate 
non vit, they hall not pay ccfits within the (tarvte of H. &. or this flatute, and th: at fo 15 the 
corffant practice ; for the ſtatute ſpeaks of any contre, or ſpecialty made with the plaintiil, 
or xtween tte pl: aintiff ard deſe ndant, and the executor brings an action vpon the cor tres ot ano- 
ther, and in the Prin C1 Cate, judgme nt was entered, —_ the deſendant thould 80 without Cay, 
at: A he ſhall pet have cotts again . n plaintiff. Winch. Joc H:1}, 21 Jac. C. If. in caſe of 
Trebern v. Claytrook An executrix bretg/ t treſpaſs, and crunts of ber exon 2 en Ke. Ard 
it was moved, becau e the plamtift was nonfutcd, if the —.— (hall have colt upon the fatvic 
of 2 23 Hf. 83. By ihe Court, the plaintiff ſhall render coſts ; for the di ner bring the attion as exect- 
Prix, but of geadi taken cut of her n fe n: aud ſo the naming her executrix is nothing to the 
pert poſe ergo Within the fiatute, Noy. 64. the Lady Digby's caſe. In ras Amen, of ward 
brought by executir:, they were nonſuited; the queſtion was, if they ſhould pay coſis; but not ad- 
jedged. Hu. 78. Hitf, 1 Car. Townley v. Steele. 
[ Q _ ] n rater Was non ſuited | in act on brovebt again n J. 8. and af! 4 gr. brought 46 
5 ther ation 'opainft the ſame defendant for the ſame matter; it was ruled that defend nt 
Mogvid rot have cots, be ecavie he brought the action as adminiſtrator; and tho' it be no Penor 1 
de dali was dal to the teſtatur, yet u hen he brings it in the detinet, it ſnall be intended to be ke t 
10 right of the tet ate r, and th en he ſhall not pay Co.'s Upon nonſu't; : for this 1s out of the a- 
tote. Cro. J. 361. Mic! b. 12 Jac. B. R. Barrett v. M incheomb. And in the caſe of Lark v. 
Emme. 2 Built. 261. Mich. 12 Fac, where the like matter came in queſtion, the Court antwer- 
ed, that according to their tormer rules the detendaut in this caſe is not to have cof!'s within this 
ſtatute 3 fer that this ftatute hath reference 16 a former ſlatute made in the time of Queen Ez. 
where in Calc of ai} Ce uior Yr tft, and | CCL oming 101 ſu ned, neo colts ua | be give n 10 ihe ce 
ſendart. Ard 'o (as man Go ndary informed the Court) hath been the cor nan courſe, and to 
hath the opinion ver of n the judres here before this t me; becaute by the former ſtatute in ſech 


a cafe the de tcndant was ret to haye clit, and 10 not to h ave any e {ts by this latter Ratute of 4 


Jac. 
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Jac, cap. 3. which hath reference to the former; and ſo by the rale of the Court, the plaintiff in 
this cale being nonſaited was not to pay any coſts to the defendant, —The defendant ſhall not have 
cofts againft adminiſtrator upon his nonſuit, notwithſtanding the general words of this ſtatute. Per 
Cur. and al! the clerks, 2 Roll. R. 37. Patch, 17 Jac. B. R. Valden v. Hunt. But where 
executor brovght trover, and counted of trover and converſion after death of teſſatar, and after iſſue 
Join'd was nonſuited, the defendant prayed cofts and had it; for the Court held, that the naming 
the plaintiff executor in this caſe, is only ſurpluſage. Lat. 220. Mich. 30 Car. Worfield v. Wor- 
field. — S. C. cited and admitted by the Court. Lat. 214. in Caſe of Hudſon v. Hudſon. 

Nonſuit in e52&ment was recorded. Def:ndant ſued for coſts upon this ſtatute, and the plaintiF to 
fave his colts alleged inſufrctency in his declaration, and inſiſted, that by the words of the Act, the 
plaintiff in this action could not recover his coſts, by reaſon of the inſufficiency of the declaration, 
and that therefore the defendant ſhall not have coſts againſt him upon nonſuit in ſuch action. And 
upon two precedents produced, the Court adviſed, and upon conference with the juſtices of C. B. 


reſolved to purſue this courſe for the future; for they thouzht it unreaſonable that the plantiff 


ſhould take advantage of his inſufficient pleading, and by this means a defendant will never have 
the benefit of this ſtatute; becauſe when the plaintiff has a mind to be nonſuited, he will relinquiſh 
His pleading ; and coſts are given for the vexation of defendant without cauſe, and that here is vex- 
ation. And per Houghton J. the word {ſuck} does not mean the fame action, but if the plaintiff 
ſhou!d have his coſts in any other of the tame nature; aud fo the defendant had judgment. Palm. 
147. Mich. 18 Jac. B. R. Dove v. Knap. 


9. 7 Jac. I. cap. 5. Gives double caſts, where an action is In cafe a- 
ak . OD. « ef gain/i a mayy 
brought againſt a juſtice of peace, mayor, or bailiff of a corpora- en 
tion, headborough, portreeve, conſtable, tythingman, or collector to admit the 
of ſubſidies, or fifteenths, for any thing done by reaſon of their Plaintiff ts 
. 5: ; x . Dole a? an e- 
[everal offices, and the verdiet paſs for the defendant, or the plain ja. f 


tiff be nonſuit Wc, new mayors 


the plaint1iT 
was nonſuited ; the defendant moved for double coſts, but the Court held this caſe not within the 
intent of the ſtatute. 2 Lev. 250. Paſch. 31 Car. 2. Herring v. Finch. 


10. In treſpaſs for a way the defendant pleaded a plea in bar 
which was inſufficient; and afterwards the plaintiff was non- 
ſuit; yet it was reſolved by the Court that the defendant 
ſhould have his coſts againſt the plaintiff, But if a default be 
in the original writ, and afterwards the plaintifF is nonſuit, 
there the defendant ſhall not have coſts; becauſe when the ori- 
ginal is abated, it is as if no ſuit had been. And ſo was the 
opinion of the whole Court. Godb. 220. Mich. 11 Jac. C. B. 
Laiſton's Caſe. 

11. In an action upon the caſe, after iſſue joined, and notice 
given by the defendant of trial by proviſo the plaintiff comes into 
Court in perſon the day before the trial, and enters upon the 
roll a nolle proſequi; and now the defendant prays his coſts; 
and the caſe was argued for the plaintiff, but no judgment. 
Hard. 152. Paſch. 1659. Turner v. Gallillee, | 

12, 13 Car. 2. cab. 2. Sf}. 2. S. 3. Enacts that upon an ap- 
pearance to be entered with the reſpective officer at the return of 
the writ, bill, or proceſs, if the plaintiff does not deliver a decla- 
ration againſt the defendant in ſome perſonal action or ejetiment 
for lands before the end of the next term following, then a nonſuit 
hall be entered againſt ſuch plaintiff, and the defendant fhall re- 
_— his coſts, to be taxed as is provided by the ſlatute 23 H. 

18. | 
13. 17 Car. 2. cap. 7. S. 2. When any plaintiff in replevin See Rent. 
fall be nanſuit before iſſue J̃oined in any of the King's Courts at 
Weſiminſter, 


—— — — —_ 
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Nonkuit. 


MNeſiminſter, the defendant making a ſuggeſtion in nature of an 
aVoury or * for ſuch rent to aſcertain the Court of the 
cauſe of difireſs, the Court upon his prayer ſhall award a writ t9 
the ſheriff to enquire by the caths of 12 men touching the ſum in 
arrear at the time of ſuch diſtreſs taken, and the value of the 
goods difirained ;, and thereupon notice of 15, days Hall be given 


to the plaintiff or his attorney of 1 inquiry; and 
a 


upon the return of ſuch inquiſition the defendant ſhall have judg- 
ment to recover againſt the plaintiff the arrearages of ſuch rent in 
caſe the goods difirained ſhall amount unto that value, and in caſe 
they ſhall not, then % much as the value of the faid goods /hall 
amount unto together with his cofls, and ſhall have execution as the 
law ſhall require. And in caſe ſuch plaintiff ſhall be nonſult 
after conuſance or avowry made, and iſſue joined, or if the ver- 
dict Hall be given againſt ſuch plaintiff, then the jurors ſhall, at 
the prayer of the defendant, inquire concerning the arrears, and 
the value 7 the goods diſtrained ; and thereupon the avowant, or 
he that makes conuſance, Fi go have judgment for ſuch arrearages, 
er /o much thereof as the goods diſtrained amount unto, together 
with his co/ts. | 

14. 48 5 V. & M. cap. 18. If aferſon, againſt whom an 
information fhail be exhibited fer treſtaſs, battery &c. in the 
C' o:n-Office, appear and plead to iſſue, and the proſecutor de not 
within a year after iſſue joined procure a trial, or if uten ſuch 
trial a verdid paſs for the defendant, or the informer vrocure a 
nelle proſequi to be entered, the Court ſhall award the defendant 
coſts, unleſs the judge certifies that there was reaſenable cauſe for 
the information. 

15. 8 9 ,. 3. cap. 11. S. 2. F any perſon ſhall proſecute 
any action, plaint, or ſuit, wherein upon a demurrer judgement 
ſhall be given against the plaintiff or demandant, or if after udg- 
ment for the defendant the plaintiff or demandant ſhall ſue a writ 
of error, and the ſaid judgment ſhall be affirmed, the writ of error 
diſcontinued, or the plainiiff ſhall be nonſuit, the defendant or te- 


nant ſhall have ceſis, and have execution for the ſame by ca. fa. 


fiert facias or elegit | 
S. 3. And in all actions of waſt, debt, upon the ſtatute for not 


ſetting out tithes, where the ſingle value or damage found does not 
exceed 20 nobles, and in ſuits upen writs of ſcire facias, and ſuits 
upon prohibitions, the eiae ff obtaining judgment or award of 
execution after plea pleaded, or demurrer joined, ſhall likewiſe 
recover ceſis, and if the plaintiff be nonſuit, or diſcontinue, or a 
verditt paſs againſt him, the defendant ſhall have caſis and cæe- 
cution fer the ſame in like manner. 


[Tor more of Nonſuit in general, ſee Appeal, Audita Nuerela, Default, 
Error, and other proper Iitles.] | 


Non⸗ 
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* Mon⸗tenure. 


— — — — — 


(A) Pleadable in what Caſes or Actions. 


1. IN attalut, the defendant pleaded general non-tenure, and if 
found that it be not &c. that they made a go and lawfu! 
oath &c. and this was admitted without challenge. Br. Non- 


® Non-te« 
nure is a? 
EXC: pon {5 4 
ch by /ay= 


4719, g at 2 
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holde, a nit 
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Ze la nd en 


cited in the 
count, er at 
I-a® ſme 
part of it. 
Reg. Place 
5.840. 2.— 


Wing 
This is ſaid 


to be either 
| gencral or 
ſpecial. Eſpecial, as that he was nt tenant the day where:n the writ was purchaſed, General, that he 
never was tenant to the land in queſtion. I'd. 

[ 587 ] } Ibid. pl. 54. cites S. C. and 6 Aff. 6.5 But in precipe quod reddat the de- 
p mandant was barred, and brought attaint againſt the firfl tenant within aaf a year after 

guilgment, and becauſe the defendant was not tenant the day of the writ purchaſed nor aſter, the 

writ was abated, but it does not appear that it was pleaded as non-tenure. Br. Non-tenure, pl. 54. 

Cites 6 Aff. 6. 

Non-tenure has been pleaded and admitted a good plea divers times in attaint, F. N. B. 107. 
(G). S. P. Agreed per Cur. And if the tenant pleads non-tenvure, the plaintiff may ave” him 
pernour of the profits ; per Fitzherbert, & non negatur. Br. Non-tenure, pl. 1. cites 26 H. 8. 2. 
. P. per Priſot. Br. Non-tenure, pl. 6. cites 35 H. 6. 44. 


tenure, pl. 35. cites T 16 All. 5. 


2. Attaint by Trefred v. Rew and the petit jury, inaſmuch 
as Rew had recovered againſt him in aſſiſe by falſe oath, and 
T. appeared and fix of the petit jury, and the others made de- 
fault, and the attaint awarded againſt them by default. R. 
pleaded non-tenure generally, Aſhton faid, that R brought 
aſſiſe againſt T. and others, and T. pleaded nul tort; and 
found for the plaintiff falfly, where T. was tenant, and R. 
recovered by judgment, and entered, and this a#7on is brought 
within the year after the recovery, and R. made a feoff ment to 
perſons unknown to defraud him of his tenant, and averred that 
R. took the profits the day of the writ purchaſed; judgment if the 
writ be not good. Per Newton Ch. J. this is no plea; for 
the /atute depends upon three points, viz. that the action 
ſhall be brought within the year, ut ſupra, and againft pernour 
of the profits the day of the writ purchaſed, and again}l him who 
was tenant of the frank-tcnement the day of the writ purchaſed ; 
and 1t appears that he who is now plaintiff was tenant of the 
frank-tenement at the time of the action accrued; for the re- 
covery was againſt him. Paſton Contra, and that the action :5 
not accrued till execution be had upon the judgment, and then ve 
who recovered is tenant, and then the ation accrued, ang not 
before; and after Pritot demurred for the fault of the third 
point ſupra; but after he ſaid that he did not take the profits 
the day of the writ purchaſed; and fo to iſſue, & fic ad patriam ; 
and this feems to be by the petit jury, and not by the grand 
Jury; for they thall not go but upon the firſt matter in iſſue 
&c. Br. Parnor, pl. 7. cites 21 H. 6. 55. 

3. Non-tenure ix * av: is no plea; for ayowry is good S. P. Bur 


1 he mayavoid 
V OL, XV, B b b = inn the ſeiſin al- 
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leged bythe upon a diſleiſor, or him in reverſion; quod nota bene, Pr, 
delta Non-tenure, pl. 13. Cites 11 H. 4. 28, 29. 


and this 1s 

not any none 

tenute. Br, Non-tenure, pl. 20. cites 8 H. 6. 16, 17.— 8. P. Br. Non- tenure, pl. 53. cites 
22 H. 6. 34. And yet Tue was taken, if he upon whom the avowry is made had fee the day of 
the taking or not; for this is a bar to the avowry in effect. | 

4. If the tenant diſclaims in avowry made by his father in 
Court of record, and after the tenant aliens, a writ of right ud 
diſclaimer lies againſt him who diſclaimed, and yet he is not 
tertenant. Br. Non-tenure pl. 57. cites 18 H. 6. 25. & Fitzh, 
Quid ſuris clamat, 11. 

5. In champerty non-tenure ſhall not abate the writ. Fr, 
N o1-tenure, pl. 17. cites 21 E. 3. 10. 

6. Non-tenure is no plea in writ of deceit, Br. Non-tee 
nure, pl. 45: 

7. Entry ſur diſſeiſin of rent; the tenant ſaid that h is 151 
pernor of the rent, nor tenant of the land whereof &. nor was 
the day of the writ purchaſed, nor ever after. The demandan! 
ſaid, he was ſciſed of the rent till by the defendant diſſei ſed, and 
made a ferff ment of the land whereof &c. to perſons unkngwn ty 
defraud him of his tenant, and averred that he took the profits 
atter the diſſeiſin till the day of the writ purchaſed; and it 
{hall be ſhewn that the defendant was tertenant at the time of 
the diſſeiſin; and it was admitted good maintenance of the 


writ. Br. Parnor, pl. 19. cites 5 E. 4. 35. 


- Br. Non-te- 8. In writ of error, per Cateſby, non=tenure is no plea ; for 


|. 27- it thall be brought againſt the heir or party, tho' he be not 


nue, 7 

3 7 of . . . 

452; Sig tenant; for writ of error ſhall be brought againſt him who 
Non-terre recovers, and enters, and makes feoffment, or his heir if he 


I 538 ] be dead, by reaſon of the privity, be he tertenant or not, 
wa: allowed and after ſcire facias ſhall go againit the tertenants. Br, Non- 
tenure, pl. 42. cites 12 E. 4. 13. | 


Ine er:: 
- 


Terj? a fine, 
and that though he was named tenant in the writ. Br. Error, pl. 27. cites 47 E. z. 7. 


9. The iſſue in tail, after the diſcontinuance of his father, en. 


tered and made a feoff ment t5 perſons unknown, and took the pro- 
fits, and the iſſue brought formedin within the year, and be 
pleaded nomm-tenure; the demandant ſhall maintain his writ by 
the ſtatute, upon the matter thewn, yet the writ ſhall abatep 
per Priſot; and yet by his entry the iſſue is reſtored to his ace 
tion. Br. Parnor, pl. 7. cites 21 H. 6. 55. 
10. In formedon the tenant pleaded non-tenure, the demandant 
verred him tenant by pernancy of the profits ; and per Cur. he 
Shall ſhew how the tenant made a feoffment to per ſons unknown, and 
750 the profits, and ſhall not ſay generally that he took the pro- 
fits; and the leoffment to perſons unknown is not traverſable, 
but the raking of the profits. Br. Parnor, pl. 18. cites 4 H. 7. 9. 
Ard it is 11. Non-tenure in nuper it is no plea; for the action 13 
only 19177 in reſpect of the privity of the blood; per Newton J. Quzre, Br. 
of b „ Non-tenure, pl. 18. cites 7 H. 6. 8. | 
Ir. Non-tenure, pl. 51. cies 7 H. 6. 8. Nox is ſeveral tenancy any plea; per Newton, 


12, In 
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not 
tzh, 
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Non-fenure. 


12. In treſpaſs it was ſaid for law, that in ſome actions the 


doefendant may ſay that the plaintiff has nothing in the te- 


nements; as for inſtance, in partitiane faciend , 11 warrant'a 
charta, writ of meſne, and quo warrant9; but Brovs fass, it 
ſcems that it ſhould be in 4% jure, and 19 in qo Warrants. 
Br. Non-tenure, pl. 11. cites 7 H. 4 15. L 

13. In per que ſervitia, quem redditum reddit, or quid ih, 
clamat, non-tenure the day of the writ purchaſed is no plea, 
but Hall ſay, that he was not tenant the aay of the writ, nor the 
day of the note levy'd; per Newton; quod non negatur. br. 
Non-tenure, pl. 20. cites 8 H. 6. 16, 17. 


14. Præcipe quod reddat, the tenant ald, that he was not & vher he 
tenant the day of the 15 711 purchaſed, but brought precipe quod +; 
reddat againſt A. of title anceſtrell, and recovered, and ſued ii Rx. 
execution by ſcire facias pending the writ, judgment of the writ; ful 


and becauſe it is his own ac, tho' it be by action anceſtrell. „%% 
the writ was awarded good. Br. Brief, pl. 40. cites 41 E. 3. 5. en ee kim 


writ. Note the Diverſity. Br. Ibid. 


15. Writ of quid juris clamat lies againſt him who was fe- 
nant tempore finis recorniti, tho' he be not now tenant; per 
Markham. Br. Non-tenure, pl. 57. cites 18 I. C. 25 & 
Fitzh. Quid Juris clamat. 11. 

16. Non-tenure is no plea in writ of right of reaſonable part; 
per Briton. Brook ſays, the reaſon ſeems to be becaule the 
action is to try the privity of the blood. Br. Non-tenure, 
pl. 56. cites F. N. B. 9. (N) | 

17. Non-tenure of parcel Hall not abate ſcire facias in tots. 
Br. Error, pl. 86. cites 24 E. 3. 24. 43. 

18. In ſcire facias upon a rccovery againſt a man it is a good Special none 

] hat the d f 3 ſed he had 8 he t nure by 

piea that the day of the writ purchaſed he had nothing in the sse 
land, without affirming the tenancy in any other ; per Wiche. ad 
Quod fuit negatum, quod nota. Br. Scire Facias, pl. 49. cites in vi!lenage 
>. a | the day of 

48 E. 3• hl the writ 
purchaſed is no plea in ſcire facias wpor reeomiery in rut, by the beſt opinion; nor in fcire facias 
upon recovery in præcipe quad reddat, without aficiaing who is tenant, Er. Non-tenure, pl. 9. 
Fr. Will, pl. 51. cites 48 H. 8. 18. — And he who /-ads recovery in con by dcf ut netd not 
aver the party tenant; for non-tenure in this action is no plea. Pr. Pleadings, pl. ©. ena 11. 
8. Br. N. C. 24 H. 8. pl. 64. S. C. and cites in Marg. 36 II. 6, 29,——* la Br. it is 
miſprinted (38). 


19. In ſcire facias upon a fine, the tenant faid, that he Bad In i 
nothing unleſs for term of years, and the plaintiff averr'd him 8 880 ] 
pernour of the profits. Br, Non-tenure, pl. 47. cites 5 H. 5. 1. OE 

nate ts Av 

plea, as it is ſaid there. Br. Non=tenure, pl. 10. ches 7 H. 4. 12. 

Scire facias ef 29 acres of land, and 103. rent acainit defendant, who fait, as to ten geres, tat J. 
N. was ſeiſed, and inſcoffed him and W. P. who is alive ut named &c. judgment of the writ; 
and to the other 10 acres that K. as ſciſed and leaſe. to h m for Ig years, the reverſion ts R. ona fo has 
he nothing in the frankterement, judgment of the wit ; and to lev ge 
Jas, coytra of general non-yenure; ard te the 1c. rent, that #/ is 7 | 
& which J. N. wa: ſeiſed before the aurit par chaſed, ant lea ſed to i d:fendant for 11 years, and ſo has 
ie anly a term in the land, the ſrankrenement bing in J. N. abſque hoc, that there is any pern var 
of the rent named in the writ, judgment of the writ, Pr. Seite Facias,' pl. 1 10. cites 8 H. 6. 32. 
Br. Brief, pl. 434. citcs S. C. | 


i non=torneare admitted in fer 
44 74 of four Acres ot land, 


_ 
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For he who 20. In cite fac:as, if the defendant plcads general nen-tenure, 

one me plaint:f hall have execution at his peril; but contra, if the 

Cafe te i. *t” . r . 

tenant, and tenant ſays that he has only for + term of years, and ſhews 

who the te- certain, and of whoſe leaſe; for this is a ſpecial non-tenute. 

mant 14ysS p re 0 

eig gin Br. Non-tenure, pl. 48. cites 9 H. 5. 11. 

fre might : 2 : 

have a releaſe or ſome diſcharge which the leſſce for Fears cannot have, Jenk. 15. pl. 26. 
Non-tenure geren is mg flea in 2 (cire facias. Br. Scire Facia:, pl. 107. cites 7 H. 6. 16. 


Q P. Rr. F 1X. Recov, p1. 3. cites 14 E. 4 2. * 8. P. Br. Nonſuit, pl. 19. cites 7 II. 6. 16, 
17. 25,—+ 8. P. 3 Lev. 205. Mich. 36 Car. 2. C. B. Barret e Trotman. 
Br. ſcire 21. Scire facias & land upon a recovery in ſcire facias g 


ee g J. N. the tenant ſaid that F. N. was net tenant of the frankte- 
* nement the day of the firſt [cire acias brought, nor ever ajJ*cr, but 
ene A. whoje cfiate the tenant has, and ſo the recavery void; and 
it was held a good avoidance of the recovery, and vet J. N. 
in the firit ſcire facias could not have pleaded non-tenure ge- 
nerally. And it ſeems, that the recovery was by defau/t ; but 
all 18 one againſt this tenant, who was not party to the firſt 
writ. Br. Non-tenure, pl. 43. cites 14 E. 4. 2. 
Perk S. 60. 22. In ward, the defendant pleaded non-tenure of the body, 
and a good plea. Br. Non-tenure, pl. 10. cites 7 H. 4. 12. 
Pr. Wat, 23. In 2 guas tenet the defendant ſaid that he had nothing 
8 5 * in the land the day of the writ purchaſed, nor after, judgment 
of the writ; & non allocatur; for non-tenure is no plea in 
aj? ; per Finch, clearly. Br. Non-tenure, pl. 7. cites 40 E. 


24. Where damages are to be recover'd, non-tenure 2110 
diſelaimer was no plea; for he might injure the demandant, | 
ſhould he be arreſted of his damages which the law gives him. 
G. Hitt. C. B. 201. cap. 17. | 


(B) Pleadings. At what Time it may be plcad- 
ed. And after other Plea. 


1. FN precipe quod reddat, the tenant v9u-hed J. S. who came 
and demanded what he had to bind him ti the warranty, and 

the tenant ſhewed his own deed, and the vonchee faid that he rad |} 

nothing the day of the writ purchaſed, nor yet has, judgment. il 2 = 

le may dereign the warranty; and the beit opinion was, that 

becauſe he has demanded the lien, he cannot {ay after that he 5 

is not tenant. Br. Voucher, pl. 28. cites 45 E. 3. 2. +2 
ION 2. Præcipe quod reddat, the tenant pleaded non-tenurt; the 
Non-tenurt, demandant /aid, that at another time he by g præcipe againſt 
pt. 4 cites the tenant vf the fame land, and he waren 5:5 law of non-fummons, ' 
. and the demandant brought this writ by journeys accounts ; and 
pl. 54. cies the opinion of Prifot and Danby was, that he ſhall not plead 
7 H. 4. . non tenure after; for if he was not tenant at firſt, he need not 
Thame Wage his law of non-ſfummons. Br. Eitoppel, pl. 17. cites 
tenant may JJ H. 0. 24. | 
picad non- 
tenore, and Nall not be eftopped ; for nwetinare core; u, n the view per Hanke. quod _— 

: Zo 1! 


IgE I" 


3. And it is ſaid, that after grand cape a man may plead 
feveral tenancy or jointenancy, but not non tenure ; for it he was 
not tenant, the default cannot grieve him. Br. Ibid. 

4. In entry in nature of aſſiſe of reat, the defendant ſald, that 
he was not pernour of the rent the day of the writ purchaſed, nor 
ever after; and it was held that he all ſay, that he was ut 
pernour of the rent, nor tenant of the laud &c. out of which 


&c. judgment of the writ, Br. Non-tenure, pl. 39. cites 5 


E. 4. 
5. In formedon in defender it was reſolved per tot Cur. 
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that non-tenure F all is not pleadable after general imparidnce, 


3 Lev. 54. Mich. 33 Car. 2. C. B. Barrow v. Hagget. 


(B. 2.) At what Time it may be pleaded. 
After what Plea. 


I, II. was faid, that in præcipe quod reddat, if the tenant 

* wagrss his law of non-ſumm ans, by which the writ abates, 
and the demandant brings a new writ againſt him, he may plead 
non-tenure ; for he thall have the view, and this plea comes 
upon the view; but mirum, tor the ley-gager affirms him to 


be tenant, Br. Non-tenure, pl. 46. cites 7 H. 4. 8. 


another writ, as it is ſaid for law. Br. Eſtoppel, pl. 13. cites S. C. 

2. If the tenant in præcipe quod reddat pleads j9intenancy, 
this ſhall eſtop him to plead non-tenure in another writ, as it 
is ſaid for law. Br. Non-tenure, pl. 2.cites 33 H. 6. 2. 


* Br. Non. 
tenure, pl. 2. 
cites 33 H. 6. 
2. Contra, 
that this 
all eſtop 
him to 
picad none 
tenure in 


Br. Eſtoppel, 
pl. 13. cites 

SS 
But where 


Traci pe quod 


reddat is brought again? the barun and ſeme, and they plead non-tenure, they ſhall not be eſtopped to 
plead it, becauſe another writ brought againſt the barin atone was abated by jointenancy, and t/is writ ts 
brought by Teurneys clccornts, and they were tenants the day of the frſt writ purchaſed : this is no 
eltoppel to the feme, who was ret party 09 the firſt Writ; and therefore the demandant patied over, 


and dar'd not wait the ettoppe!, Br. Non-tenute, pl. 3. cites 33 H. 6. 3. 


3. In ceſſavit, non tenure of the mo!ety goes to all the writ, 
per Littleton and Cateſby ; tor he cannot defend the entire 
tenements nor tender the arrcars for the whole, Br. Non- 


tenure, pl. 44. cites 21 E. 4. 25. 


(C) Pleadable. By whom. 


I. IN aſſiſe it was agreed, that where there is lord and tenant, 

and the tenant gives in tail parcel of the land, that the 
aſſiſe of mortdanceſtor brought by the heir of the lord again the 
fJeaffor of the entire rent is well brought; for he is tenant to 


the lord of the entire, and need not to name the tertenant 


in tail. Br, Non-tenure, pl. 30. cites 8 Afl. 35. 


2. Non-tenure in attaint upon alliſe of freſh force was award=- 
ed a good plea, if pleaded by one who was party te the aſſile of 
Bb treſ? 


b 3 


Contra if 7; 
had given 
parcel in fees 
Br. ibid, 


9 . 


Mon⸗tenure. 
Non- tenure, pl. 16. cites 21 E. 


z. The“ tertenant who is a ranger te the firft recover may 
plead non-tenuie in writ of error. Br. "News -tenure, pl. 8. 
echtes 27 8. 


, Whether he be tertenant or not. Br. Non-tenure, p'. 8. cites 45 E. z. Te 6,—* 8. 


or, pl. 27. cites S. C.—— Se of the party to the recovery. Br, Nonsens p! pl. 3. Cites 


4. A wan recovered land in a Court baren by writ of right, 
the tercanmt | rout t writ of „d, e judgment 2 againſt the other, and 
retiered the juarment, and brought ferre e facias again! him who 


% 
J * 


FECL VEVNEARA TD PATE EXECMI ion, and He [at 4 17 bat F. . was ſei ſed 


C1: (tujed te him for term f Fears, ab! que hoc, that he was te. 


nan of the franktenement the day of the writ purchaſed, or ever 
is TUGOINE IT - C1 the * rit. I cr Cateiby, this ſpecial Me- 

e dcοον Hot lie for him againſt chen the judgment was given, 

here; but 9 ranger may have the plea. But per Litt! leton, 
he ſhall have tlie e plea; for it may be that the plaintiff has re- 
jeaicd to . b. ho infeoffed him; Aer f Þ: 2 not have this 
ea, - be uu 44 75 his land without any &nſwer ; for he cannot 
picad in * ir, becauſe he is not ade gt Danby and 
eedham conceſſerunt. Br. Non-tenure, pl. 41. cites 8 E. 
4. 19. 

c It was os tha at where a man * recovers by formedon, 
2nd the tenant brings attaint againſt him who recovers, he ſhall 
Nat PIcad NON: tenure. for he was the ſame party who recover- 
ed; for he demands nothing but. to have judgment reverſed. 

"ere inde; for he ſhall recover the land. But where it is 
wainſt anger, the writ ſhall ſay qui terram illam tenet; 
contra again pariy io the firſt judgment. Er. Non-tcaurc, vl, 


—— 


I of the ſranger, Br. Ibid.—“ © if a man recovers by aſſiſc. 

5 ae rcafon ſ ems to be, becauſe he was the ſame perſon who recovered the land, aud 

an ihere, 1 the pen en in the aſſiſe, who recoveted, entered or not, or had cther 
Non-ichute, jl. 58. cues 31 H. 6. 12. 


6. Non tenure is no plea in attaint for him who is privy t 


the firft record; per Hare. Br. Non-tenure, pl. 1. cites 20 H. 
8. 2. and 31 H. 0. 12. 


t a man is barred by falſe verdict, and 1 attain 2 the f/ tenant, non: te- 


; tor nett. Pr. Non te: AT) pl. 6. cites 35 H. 44. Contra of a & as - 
4 W hert tl. engt: fee, a 7.9 T Q Ver 19 H. * the «1 vert; 1 3 but War: 
„t nonetencre is no plea in attaint, and this is to be 3 as above, as it — 


E Is. | of N 08-ciluic, Pl. 16. C1;cS 20s II. 8 


(D) Plcadable 


9 2 56 —— 


7 
5 
Ld 
& 
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+ 


as 


Mon⸗tenure. 


(D) Pleadable. How. Of all, or Parcel. In 
what Caſes. 


1. IN cul in vita, he who pleads non-tenure ought 7s /ay, that 
he was not tenant the day of the writ purchaſed, nor ever 
after ; but of jointenancy, it is ſufficient to ſay, that he held 
jointly with J. N. not named the day of the writ purchaſed, 
of the gift of N. judgment of the writ. Br, Non-tenure, pl. 
25. cites 37 H. 6. 16. 
2. In mortdanceſtor, the tenant pleaded non-tenure of par- 
cel in bar, and the Court compelled him to anſwer over to 


the aſſiſe, by which he ſaid, and if found that it be not &c. 


Br. Non-tenure, pl. 33. cites 12 All. 8. And Brook adds 
a nota, that at the common law, non-tenure of parcel! ſhould abate 
all the writ, becauſe it was falſe in parcel; and now by the 
ſtatute of 25 E. 3. De proditionibus cap. 15. it ſhall not abate 
the writ, but for this part only; but j9ntenancy of parcel ne- 
ver was but to the writ for this parcel; for this athrms the 
writ true in this, and in more, and does not falify the writ, 
as in non-tenure of parcel ; note the diverſity. Br. Ibid, —— 


Ibid. pl. 50. cites 21 E. 3. 28. 


n;n-tenure is alleged, G. Hiſt. C. B. 20. cap. 17. If the writ abated in toto at 
law, it was becaule the tenant could not be ſummoned in other land, Per FrowiKee 


pl, 5, 


3. Firmedon again? coparceners who pleaded ſeverally and one 


faid, that where the demand is of the third part of the manor of 


4, ſhe faid that he held ſo much of the gift and feoffment XC. 
and that a flranger was ſciſed of two acres of land, and three 
acres of meadow, parcel of the ſame manor ; [and ill] for the 
ought to ſhew who is tenant thereof; and he who pleads non» 
enure of parcel, ſhall ſay who is tenant thereof; contra if he 
pleads non-tenure of the whole, Br. Non-tenure, pl. $2. 
cites 19 H. 6. 13. 
4. In dewer the tenant pleaded non-tenure to parcel in ſuch 
a vill, viz, that he had nothing in it the day of the writ purcha- 
ſed, nor ever after, but J. N. was thereof tenant; and fo lee 
that he. who pleads non-tenure of parcel /ha!l ſpew who ig 
theresf tenant ; contra of non-tenure of all, eltewhere. Br. Non- 
tenure, pl. 5. cites 33. H. 6. 51. 


* . . . * . . * 
vecd not. ſuew who is guardian of the reſt; for the wrt 75 nt brought again nim as ter tenant 


Ibid, 


who is tenant ; for he is brought 
privy to, but uiterly diſclaims. G. Hitt, C. B. 201, cap. 17. 
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But it was 
thourhivery 
hard that 2 
writ, which 
was good in 
part, ſhould 
he totally 
veſtroy'd by 
this plea 3 
and there- 
fore ſby the 
fralute . 25 
E. 3. 10 
the writ was 
abated cy 
fo that part 
of 20 
the commos 


Kelw. 56.6 
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But in dow- 
er againſt 
guardian, if 
he pleads in 
bar of part, 
and that he 
is not guare 
d:an tothe 
reſt, he 


Bro 


$9 where non-tenure of the rue lands is pleaded, the tenant's plea wil! Fe good, withoat ſhewing 
ut into Court to anſwer a demand which he lcems to ve no Way 


5. In precipe of a rent the tenant aemanded the View, and 
had it, and ſald that the land put in view, out of which the 
ÞBbb4 1ent 


592 Non-fenure, 


rent is ſuppoſed to be iſſuing, 7s three meſuages; and as to one 
meſuage, he anſwered as tenant, and pleaded hors de ſon fee, and 
ts the other two, no tenant &C. nor pernour of the rent named in 
*$ P. Ibid. che crit, judgment of the writ, and did * net ſhew who is te- 
p! eis, nant thereof, [and well]; per Priſot and Moyle; for this is of 
gaanother thing, which is not in demand. Br. N on-tenure, 
pl. 27. cites 36 H. 6. 6. 
5 P. Ibid. 6. But in precipe of land if the tenant pleads non-tenure of 
3 8 , $79 - 25 $93. 1 
8 - Parcel, he fhail ſhe who is tenant of the reſt. Br. Ibid. 
For they DET not ſuffer a writ that was good in part to be who!ly def;oved, except the tenant 
ſhewed the dem dat how he might have a better writ, G. Hiſt, of C. B. 201. cap. 17. 
Contia une: [efadls more tene & Act, 


) Br. Non-tenure, pl. 27. cites 33 H. 6. 6. Fir at 

the rommun {ww non tenure of parcel gie to all the writ, Er. Ibid u in bræcipe of rent, Nova 
2 - , . 7 , * 2 

tenure of paicel ci the land does ner £5 but to tie farcei. Br. Ibid, 


7. But in precipe, if the tenant pleads non-tenure, and the 
demaudant avers him pernour of the profits, and he ſays that he 
did not take the prefits of part, he need not ſay who took the 
pretits; for the action dors not lie againſt him as tertenant, 
but as pernour; per Prifot and Moyle. Br. Non-tenure, pl. 
27. cites 36 H. 6. 6. 

8. If in d awer the defendant pleads, that he cannot render 
the demandant her dower, becauſe he is nat thereof tenant, as 
of the freehold, nor was at the day of the iſſuing forth the original 
writ of her the ſaid demandant, nor at any time after. Et hoc 

= 1 f ee 8 
parat. eſt verificare, unde pet” judic' brevis prædict' &c. The 
de mandant may reh, that her writ ought not to be quaſhed 
for any thing before alleged; for that the day of iſſuing forth 
the original writ of her the demandant, viz. (tale die & anno) 
the defendant was tenant of the land &c. as of his freehold, as by 
the ſame writ is ſuppoſed. Reg. Plac. 244. cap 6. 

But in 8. E. 3. Stat. 5. cap 16. Enacts that by the exception of 
fe qaUuo R © . 
e of parcel, ns writ ſhall abate, but only for the quantity 
man, if - of the non-tenure which is alleged. 

the tenant BO : 

pleads a non - ter ore of parcel all the writ ſhall abate, and ſo it has been adjudged ſince this ſtatute; 
becauſe the manor I a thing intire, in which caſe the demandint ought to have a forepriſe in the 
writ; and for this reafon the judges have held, that it is againſt reaſon, that by his demand of the 
intirr man'r againſt one who 15 only tenant of parcel of the manor, he ought to recover, and there- 
fore have expounded the ſtatute to extend to writs where the things demanded are ſeveral, as acres 
are, and have exo-undced that it ſhall not extend to things intire, which expoſition is merely againſt 
the text; for the text is, that no writ ſhall abate, and ſometimes judges have taken things by the 
equity of the text contrary to the text to make it agree with reaſon and equity; per Bromley J. PL 
C. 109. b. Mich. 2 M. 1. in Cafe of Fulmerſtone v. Steward. 8. P. PL C. 205. a. Paſch. 2 
El:z. in Caſe of Stradling v. Morgan. 


l 593 ] 10. Tho' a plaintiff cannot defiroy, yet he may abridge his de. 
Th for mand For fince the defendant's pleading non tenure as to parcel 
cf Date, 17 fendant had pleaded this entry to abate the whole writ, it would 


c, as not t5 abate the while writ, but to ſtand quoad the other 
rhe mary Part, therefore if the plaintiff had entered into part, and the de- 
Las ACE 2 Rs . 

1 . nat lave been a good plea; for zt amounted to more than what 
-. CEL the 


enant 


Fa- at 
Non— 


the 


t he . 


the 
nt, 


pl. 
der 


eh . 


the tenant remained a tenant to; and when the plea was over-ruled, into any 


it was of neceſſary conſequence that the demandant muſt abr idge ; art of it, 
8 3 he reveſts 


for ſince the demandant could not go on with the remainder che whote 


of his writ after ſuch plea, he may go on originally. G. Hiſt, frechold in 
C. B. 202. cap. 17. himſelf, and 

con ſequent- 
| : G ly the te- 
nant may plead a non-tenure in the whole, which abates the writ ſince as well as before the ſtatute. 
G. Hift. C. B. 202. cap. 17. | 

But if the formedon be fer 20 acres, and the demandant enters inta fix, this is but an abridgment 
of his demand, and is no more than non-tenure of fix acres, ſo that the writ ſtands good; and 
formerly they made this diſtinction, that if a demandant brought a writ for two ſeveral manors in 
tuo ſeveral wills, and entered into ane, this abated the whole writ, for they were locked upon as twa 
ſrueral demands, and the deftreying one intire demand was a deſtructian of the bee writ, being not 
helped by the ſtatute, but left as if it was at common law. G. Hiſt. C. B. 202, 203. cap. 17. 

But if the demand was for two manors in the ſame vill, they looked upon them both to be but ane 
demand, being both but parcel of the ſame place of which the vill was the total; and therefore the 
defendant could not plead the entry into one of the manors in abatement of the whole writ ; ſo the 
plaintiff might abridge his demand quoad one of the manors, and proceed for that only, G. Hiſt. 
C. B. 203. cap. 17. 

Bot the better opinion ſeems to be, that tho' the manors be in two ſeveral vills, yet the plaintiff 
by entering into one does not abate the writ, becauſe they took the demand of the writ as the 
total, and the ſcveral demands of the writ not as ſo many independent demand: in the writ; and 
then the entry into un« created a non-tenure of parcel, which was no good pleaz and therefore tho 
plaintiſf might well abridge his writ. G. Hiſt. C. B. 203. cap. 17. 


(E) Plea of Non-tenure, avoided How. By 
Replication. 


1. IN ſcire facias the tenant ſaid that the plaintiff was tenant 

the day of the writ purchaſed, and yet is, judgment of the 
writ; Morice ſaid, this amounted to non-tenure ; per T horp, 
the plea is good; for it may be that you diſſeiſed the tenant 
before the writ purchaſed, and continued the ſame diſſeiſin 


now, and aſked if he had any thing elſe to ſay. The plaintiff 


replied, that he was not tenant the day of the writ purchaſed, nor 
ever after; and the other & contra &c. Br. Brief, pl. 532, 
cites 30 E. 3. 28. ; 

2. Upon non-tenure pleaded, the maintenance of the writ 15, 
that the defendant is tenant as the writ ſuppoſed, & de hoc ponit 
le ſuper patriam &c. and the other the like, and no abſque hoc 
— be there. Br. Maintenance de Brief, pl. 42. cites Lib, 

ne. | 

3. In formedon in remainder the tenant to part pleaded Jointes 
nancy, and to the reſt diſclaimed, the demandant ſaid, that after 
the death of him by whom he claimed the remainder the tenant 
entered and made a forffment to perſons unknown to defraud 
the demandait of his tenant, ard that he tock the profits the day 
of the writ purchaſed, and all times after; and that the action 
is brought within the year after the action accrued, and this 
&c. and by the beſt opinion, the averment is not good to mains 


tain the writ upon diſclaimer ; for the ſtatute ſerves for non» 
tenure 
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tenure in the land, and for | jointenancy by the equity, and e 
contra tor diſclaimer; and where this averment pal take place, 
the tenant ought to be tenant of the franktenement at the time of 
the adieu accrued. Br. Parner, pl. 20. cites 5 E. 4. 44, 45. 

4. In tormedon it the tenant pleads non-tenure, the deman— 
dant may fay that the tenant made feoff ment to per/ons unknown 
to defraud him &c. anc 4 aber that he tank the profits, and there 
the teoftment is not rraverſable, but the taking of the profits; 
therefore this feoffment is not peremptory but the taking of 
the profits. Br. Peremptory, pl. 40. cites 4 H. 7. 

[ 594 ] 5. In Har medon the tenant pleaded non-tenure, the plaintiff ſaid 
that he was tenant after the de ath of his anc ior, and made a 
in ent t perſons unknown &c. and that he took the pr afits, and 
that he ih ought his action within the year after title acer ued, and 
need not ſay when the alienat "5 was made &c. per Cur. Br. 
e pl. 28. cites 7 H. 

6. In attaint the defe Kh. pleaded non-tenure; and per 
Fitzh-rbert, the plaintiff may aver him pernor of the profits; 
quod nemo negavit. Br, Parnor, pl. 1. cites 26 Ul. 8. 62, 

7. Anciently, in neal actions, there was 10 damages given 
where nah but the freehold was in queſtion; ard if the te- 
nant þ leade d u; don tenure and d:ſclaimer, the plaintiff could not 
aver h:s wr: t and jay he was tenant, for by this plea the te- 
nant diſclaims all right to the land, ſo that he can never put 
up any pretenſion or demands precedent to his dilclaimer, 
and tle demandant is immediately put into poſſeſſion of his 
lands, which was the only intent of his writ, & fruſtra fit per 
plura, quod fieri potett per pauciora. G. Hiſt. C. B. 200, 201. 
cap 17. 


„ udrment and Execution. In what Caſes at- 
ter * Lea pleaded the Plaintiff may have 
Judgment, and ſue * Execution at his Peril. 


*S.P. The 3. IN ſcire facias, it is ſaid in a nota, that it is a good plea 


Be as to ouſt the plaintiſf from having exccution at his peril, 
to Jay that the plaintiff has nothing hae « a term of years, and [ct 

des nat Hype 2 te term and leaſe i in Certain, d which term yet £9 ntinues, and 

4 w_ then he ſhall not have execution at his peril, but upon * ge- 

Ib . a» meral non-tenure pleaded there he ſhall have execution at his 

the precipe peri!, and may enter at his peril. Br. Scire Facias, pl. 84. 

quIU FCCC * - 

F : | Cl:iCo 9 H. 5. 11. 

8 fa 

bebt to execute a julgment for land or rent, or ven a fine to have execution of it, Jenks. 

j 20. 


2. In ire facias, the tenant ſaid that 7. N. was ſei ſed 90 
by MH. diſſeijed, wa injesffed the tenant, and pending 745 r 


—— —— 


N. 
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N. had entered; judgment of the writ; per Newton this 
amounts to non-tenure, and non-tenure generally is no plea 
in ſcire facias, but the platntiit ſhall have execution at his pe- 
ril, which ſeveral agreed of non-tenure general, but this plea 
varies much from that as it ſcems. Br. Scire Facias, pl. 107, 
cites 7 H. 6. 16. 

3. In ſcire facias upon a judgment in debt againſt terre-tenants, 
the /herif” return'd quod ſcire feci F. B. tenenti unius meſuagit 
&c. And the faid ]. B. comes and pleads that he is not tenant 
againſt the return of the ſheriff. Upon demurrer it was ad- 


judg'd for the plaintiff to be no plea, and that the plaintiff 


might have execution at his peril, Cro, E. 872. Hill. 44 Eliz. 
Flud. v. Penington. 
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In ſcire fa» 
cias agalaſt 
rertenants 
non-tenure 
was olcaded, 
and uponthe 
citing this 
caſe prayed 
that the 
plan iff 


may take judgment vr reply, and the Court granted the ſame accordingly, and faid that 7 ſpecial nen- 
tenure he muſt re pi, and not tale fad 21. 3 Keb. 182. Trin. 25 Car. 2. B. R. Sir Henry Jour- 


ningam's Calc, 


4. Where the non-tenure was without diſclaimer, the plain- 
tiff could either aver his writ, or take judgment at his elec- 
tion; for if the demandant would take upon him, that the 
tenant be tenant to the freehold, he might put it in judgment 
upon that writ, and the entry is ſus periculo habeat inde execue 


tionem, G. Hitt. C. B. 201. cap. 17. | 


{For more of Non⸗tenure in general, ſee Formedon, Jointenants, and 
| other proper Titles. | 


Noſmes [or Names.) 


— . — — 


(A) Names of Men. By what Name he ſhall 
be called. | 


LI. IF a man be baptized by ene name and confirmed by another 
name, as if he be chriſtened by the name of Thomas, 
and confirmed by the name of Francis, he (hall be named 
in actions Francis according to the contirmation, and not ac- 
cording to the chriſtian name. Paſch. 6 Jac. B. 76. and 
there {aid by Coke that this was in Judge Gawdy's Caſe ad- 
Judged. | | 


tuch a mannes was for that reaſon held naught. Nox. 135. Loyd's Caſe, 


Co. Litt. 3. 
a.— man 
Cannot be 
named by 
two c/irijrian 
names, as 
Eran alias 
Jer an Loyd, 
and a return 
of reſcous n 


2. Liſhop 


— onernnyy— > nan om SI 
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2. Biſhop holds deanry in commendam ; in all diſputes con- 
cerning lands cf the dean, he thall be called dean and not 
biſhop. Lat. 235. cites Fitzh. Trial 57.———$o where a 
biſhop holds par/onage. F. N. B. 50. (I). 


(B) What are difine? and ſeveral Names. 
[ Chriftian Names]. 


Gra: 1. 425: £1 PIERS and Peter are all one name of haptiſm ; for it ap- 
Paſch. 18. pears by the ſtatute ne quis occalionetur pro morte 
Jac. B. R. aut reditu Petri Gaveſton, and by the chronicle of Holing- 
ſhead 148. that ſometimes Gaveſton is called Piers and ſome- 
times Peter in the fame ſtatute and the ſame folio, and ſo that 
the names are all one, tho' it was objected that Petrus is the 
name in Latin, and Piers in French. Mich. 15 Jac, B. R. be- 
tween Griffith and Middleton, where the caſe was that Piers 
Gritith brought audita querela againſt Middleton upon a 
ſtatute to avoid it, and detendant pleaded. in abatement that 
he was outlaw'd by the name of Peter Griffith at the ſuit of 
J. S. and that he is the ſame perſon, and adjudged a good 
plea for the reaion aforefaid. Magna Charta 2 d. Part 
Eign 46. ] | | 
Cr. J. a2. [2. Agnes and Ann are ſeveral names of baptiſm, and not 
cone name. Mich. 15 Jac. B. R. in Griffith and Middleton's 
Caſe, agreed per Curiam. Mich. 42, 43 Eliz. B. R. between 
* King and King, adjudged in writ of error. Dy. 10, 11 
_ 279. 9. between Tirpin and Juxon. H. 18 Eliz. Rot. 
738. : | 
S. P. Cro. 05 Jane and Jone are but one name, and not diſtinct ſe—- 
J. 458. n S. veral names. Mich. 15 Jac. B. R. in Griffith and Middleton's 
#5 Caſe agreed per Cur. Hill, 32 Eliz. in f Hidd and Chaloner's 
by name of Caſe. ] 


Head v. Cha'ror. 


S. P. Cra. J. [A. Saunder and Alexander are not diſtinct names of baptiſm 
45.0. O. but one name only; for uſually Alexander is called Saunder. 
Mich. 15 Jac. B. R. in Griffith's Cate, per Montague ſaid, | 
that he had known it to be fo adjudged. |] | | : 
{ 596 J [5. 1/abel and Sibel are ſeveral diſtinct names of baptiſm. f 
1 Aff. 11. adjudged. | 
Cro. J 477. [6. Garrat and Gerard are all one name. Camden's Re- 
p. C. mains 71. Verſtegan Paſch. 16 Jac. B. R. betwen Travers 
and Gerard Malines it was a queſtion. ] | 
7. And /o Gerald is all one name with thoſe, Camden's 
Remains 71.] 
[8. Randulphus is not Latin for Randall, but they are divers 
names. Dubitatur M. 31, 32 Eliz. B. R. between Babington 


and Babington ; for Rarn/phys is his true name.] | 
5 9. Randulppus 


Br. Noſme, pl. 12. cites 11 H. 4. 40. 


H. 4. 7. in the written Book; contra of a duke or earl, 


ron or ſuch lord not. Br. Noſme, pl. 20. cites 8 H. 6. 10. ron; for it 


Noſmes [or Names.) 596 


Io. Randulphus and Randolphus is not one name but diverſe, Bol R. 271, 
Mich. 13 Ja. B. R.] Lumley v. 


l Hutton. 
10. Randolph and Ranulph is not one name but divers. Roll. R. 251. 


Mich. 13 Ja. B. R. between Lumley and Hutton per Curiam. ] Humleg v. 


Hutton. 
[11. Sir 7% Hathwaie bound himſelf by obligation in this A 
manner, noverint univerſi me * Jean Hathwaie teneri &c. This ©2936 
is a good obligation; for this word Jean. ſhall be taken for * Cr. C 
an abbreviation of Johannem, and ſo one and the fame name. 415 Mich. 
Mich. 11 Car. B. R. between Downes and Hathwaie, per 128 


Curiam, adjudged upon a ſpecial verdict. Intratur Hill. 11 name of 
Car. Rot. 195. | Downs v. 


Haithwait, 
where it is ſaid that the bond and the declaration are John, and the roll is Toas and Ibid. 418. 8. 
C. and it is there ſaid, that the declaration was Joannes, and the obligation is Joaem without auy 
daſh or ftroke over, and reported in both places to be adjudged for the plaintiff, 


[12. Tho' James and Facth are ſeveral names, yet Jacobus 
is Latin for both, and ſhall ſerve for either of them. Mich. 
14 Car. B. R. between Holland and Rigley, per Curiam ad- 
judged: where it was aſſigned for error that where the writ of 
ſummons was returned re/pon/i9 Jacobi B. that there was not 
any ſuch ſheriff named Jacobus, yet the judgment was affirm- 
ed. But before, in the record, it appears that his name was 
Jacob, which * throughout the whole caſe is Jacob, and Ja- Orig. (per 
cobus is James, Intratur Trin. 14 Car. Rot. 629. ] lng 


(C) Names of Dignity. What is, and how to 
be expreſs'd. 


E JN quare impedit, it was adjudged that prove/?, abbot and 


prior are names of dignity, quod quere of provoſt ; for 


i ſeems to be a name of office, as parſon, archdeacon &. an 


vet he ought to be named by this name when any thing is 


in demand belonging to it. Br. Noſme, pl. 25. cites 24 E. 3. 


2. * Parſon or prie/t is no name of dignity ; contra of knight * S. P. Re, 
Noſme pl. 
14. cites 14 


3. Waſt again/t F. A. late wife of W. A. Earl of Arundel; 5.P-becaule 


it tantas 


this is as if he had faid Countets of Arundel. Br. Miſnoſmer, mn 
pl. 62. cites 2 H. 6. 10, 11. ſe cannot 
br late wife 


of V. A. Earl, but ſhe muſt be counteſs, valeſs ſpecial matter be ſhewn to the contrary. Bro 
No:mes, pl. 2. cites S. C. | s 


4. Pracipe quod reddat to J. L. knight. Fulthorp ſaid, he :s AY "RY 
: . . i 8 , ot be im- 
lord not named lord, judgment of the writ; and becaule he was "traded by 
19 le or earle, but a baron, therefore the writ was awarded name of ba- 


good, and fo ſce that * knight is a name of dignity, and ba- | 597 ] 


25 
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15 no name of d anity, but a!! be named Lug if he e a knight, or efquire if he be no knight where 
addition is neceflary, and yet ke hall be amerced in the Exch zuer as a baron When amercement {hall 
come to be aſſeſſed. Br. r pl. Gr. cit's 32 H. 6. 29. 

® S. P. But e/qrire- or gent/oman are names of worſhip ; be Newton, which Brook ſays ſeems to 
be a true difference. Br. Noſm e, pl. 33. cites 14 H. 6. 15. 


5. Prebend of O. is charged with an Annuity to J. N. by 
pre!cription, and the fame prebend 7 is annexed to the precentor 
of E. and yet in the writ of annuity 2t /uffices t9 name him pre— 
bendary and net precentor; for by the prebend he is charged; 
per June and Cott. contra per Paſton; and if it was appro- 
priated to the abbot, the abbot ſhall be ſued by name of 
abbot ; quod fuit conceſſum; for it is a name of dignity, but 
none ſaid that a precentor is a name of dignity, Br. Noſme, 

Pl. 32, cates 14 H. 6. 14. 
Fir it ſeems 6. It ſeems tha t d. egrees are di guities, as duke, earl, Þnoht, 


that de- 

n e > ſerjeant at law & c. for their writ of ſerjeant is ſtatum & gra 
# it are, dum ſervientis ad legem ſuſceptur. Br. Noſme, pl. 33. cites 
bat not « cone 

$14, and 4 H. 0. Ei 

the State of a man is as gentleman, eſquire, yeoman, widow, fingle woman &c. and the art or 
crait ot a man is his myſtery. Ibid, Orig. (Gire). 8. P. Br. Noſme, pl. 5. cites 
35 H. 6. 55. | 


In treſpaſs defendant ſaid that he was warden of Guil4- 
2 of London the day of the writ purchaſed, not named &c. 
Judgment of the writ, & non allocatur ; becauſe it is not a 
name of dignity. Br. Noſme, pl. 21. cites 19 H. 6. 65. 
*S.P.Br. 8. Bill of premunire again/? 7. C. Clerk, he pleaded to tlie 
- 27 gproueg bill, becauſe he was an archdeacon not named archdeacon, 
23 H. 6.9. judement of the Bill, & non allocatur; for it is * not a name 
of dignity. Br. Noſme, pl. 4. cites 27 H. 6. 5. and P. 25 E. 


3. 41. | 
9. ATiſter and decter are not names of dignity, Br. Noſme, 


Pl. — cites 35 H. 6. 55 : : 

Dean is a name of dignity, per Chocke J. contra per 
ods Ch. J. and that it ſuffices to name him clerk. Br. 
Noſme, pl. 43. cites 5 E. 4. 100. And it is noted tliete 
in the margin, that 17 H. 6. is, that dean is no name of 
dignity. Ibid. 

11. Supremum cabut Eccleſſæ . cane was omitted in the writ 
ef ſummons of parliament by Queen Mary; reſolved by all the 
Judges of England that the w it was good; for it was nit part 
of the name of the Queen, but only an addition. The word 
Rex comprehends all the attributes and dignities of the King; 
and the King was defenſor fidei in his kingdom before the ſaid 
ſtatute, as appears by the faid ſtatute. Jenk. 209. pl. 42, Cites 
1 Mar. Dycr 98. 

12. In a writ brought the pracipe was Eduardo domino 
Windſor de London militi, and becauſe the word miles was put 
Da!. 27. fl. s aiter his name of dignity the writ abated. No. pl. 77. 22 Hill. 

3 Eliz, Lord Windſor's Cale, 


13. A 


„ 
* 


my 


* * 
D 
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13. A commiſhon was directed Thome domino Pawlett; & 


is examinand” tefles &c. Sir William Cecil knight lord 


Burleigh and great treaſurer of England laid, this is not well 
directed; for he is not Id. Pawlett, but the direction ſhould 
be domino Thome Pawlett, and not Thomæ domino Pawlett, 
which in time to come may be queſtioned what Pawlett is in- 
tended; and the clerks were commanded to amend this di- 
rection. Sav. 50 pl. 120. 

14. Aduke, marqueſs, earl, viſcount may be ſued by the ſaid 


names and a baron by the name of dominus, net by the name of 


baron; for there are barons of London, barons of the Cinque 
Ports, and barons of the Exchequer. Judge, biſhop, baronet, 
knight, are all names of dignity ; writs brought for them or 
azainſt them ought to name them ſo: if a dube, margqueſs &c. 
be a knight, it is ſufficient ts name him duke &c. For this 
greater dignity comprehends in 1t the knight. A grant made to 
them ought to be by theſe names of dignity ; for the dignity 
is parcel of their names. The name King ſurmounts all addi- 
tians. In the King's grants, his chriſtian name with the word 
King, is ſufficient, Jenx. 209. pl. 42. cites 9 Co. 47. the 
Earl of Shrewſbury's Caſe. 

15. As the caſe was ſtated upon the pleadings in C. B. it 


appeared that a grant was made to an eiquire by the name of 


knight, whereupon judgment was there given that the grant 
was void; and error being brought in B. R. it was ſaid by 
Holt Ch. J. That a man who was reputed a knight, but in 
trith is not ſo cannot take any thing by way of grant by the 
name of knight; for ſuch grant is void, it being a thing in re- 
putation, without any colourable ground for it; but a grant 
4% a duke's eldeſt ſon by the name of a marque/ſs, or to the eldeſt 
fon of a marqueſs by the name of an ear! (et tic de ſimilibus) 
would be good, becauſe of the common curte/y of England, 
and their places in heraldry; but Rokeſby I, contra. But by 
the three other judges the judgment was affirmed; and there- 
upon a writ of error was brought in parliament, where this 
judgment was reverſed ; for in truth it was only a miſtake of 
the pleader, the grantee being a knight at the time of the grant 
made. Carth. 440. Hill. g W. 3. B. R. the King v. the bi- 
ſhop of Cheſter, als. Sir William Theackſtone's Caſe, 

16. An indi&ment was preferred againit two chairmen for a 
battery upon Thomas lord marqueſs of Carmarthen, | elde/t fon of 
the duke o Leeds] who was called up to the houſe of lords by the 
name of lord Oſborn ; and it was held by the Ch. J. that there 
was no ſuch perſon, or at leaſt the duke of Leeds was the 
perſon, and not the proſecutor. So complaint was made in 
the Houſe of Lords againſt the marqueſs of Carmarthen for 
breach of privilege, and the houſe ſaid there was no ſuch per- 
ſon: the defendants were acquitted. 2 Salk. 451. Marqueſs 
of Carmarthen's Caſe. 
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Noſmes [or Names.) 


17. So one was indidt:d at the Old Baily for ſtealing the good: 
of the carl of Kingſton, who was the eldeſt ſon of the marqueſs of 
Dorcheſter, and the defendant was acquitted by the opinion of 
all the judges ; for he was only Mr. Pierpoint. 2 Salk, 451. 

18. Names of dignity are marks of diſtinction impoſed by pub- 
lic authority ; and they always make the very name of the perſon to 
whom they are given; and they are of zwo ſorts, either of 
ſuch marks of diſtinction as exclude the ſurname, ſo that the 
perſon may not ſeem to be of any common family, and ſuch 
are names of earls, dukes &c. that exclude their ſurnames, and 
by them the parties muſt plead and be impleaded; otherwiſe 
the writ abates. Secondly, they are ſuch marks of diſtinction 
as are always impoſed by the ſupreme power, and are parcel 
of the name itſelf, but do not exclude the ſurname, ſuch as 
knight, baronet, banneret &c. G. Hiſt, C. B. 190. 


[For more of Noſmes [or Names] in general, ſee Abatement, Addi⸗ 
tion, Grant, Milnolmer, and other proper Titles. ] 


END OF THE FIFTEENTH YOLUME. 


